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No. 82-765: Ker-Ash-Ton v. Kenner. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 84-735: In re Estate of Klawonn. Stipulation allowed; 
judgment affirmed as modified. 

Nos. 84-957, 84-958: Chmelka v. Continental Western Ins. 
Stipulation allowed; appeal dismissed. 

No. 85-159: State v. Bethea. Motion of appellee for 
summary affirmance sustained. Judgment affirmed; see Rule 
7B(2). 

No. 85-198: Weiss v. Weiss. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

Nos. 85-212, 85-213: State v. Winters. Judgment affirmed; 
see Rule 7A. 

No. 85-233: First National Bank of Ainsworth v. Davis. 
Motion of appellee to dismiss appeal sustained. 

No. 85-266: Painter v. City of Gering. Motion of appellant 
to dismiss appeal sustained; appeal dismissed at cost of 
appellant. 

No. 85-286: Oak Creek Ranch Ltd. v. Shrout. By order of 
the court, appeal dismissed for failure to file briefs. 

No. 85-288: Radke v. Pfizer Genetics, Inc. Stipulation 
allowed; appeal dismissed at cost of appellant. 

No. 85-315: School District of Alliance v. State Board of 
Education. Stipulation allowed; appeal dismissed. 

No. 85-335: State v. Shook. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 85-344: South Omaha Production Credit Assn. v. Keller. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 85-347: County of Antelope v. Childs. By order of the 
court, appeal dismissed for failure to file briefs. 
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No. 85-360: Penrod v. Director of Motor Vehicles. Motion of 
appellee for summary affirmance sustained; judgment 
affirmed; see Rule 7B(2). 

No. 85-395: State v. Elliott. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 85-399: State v. John Kroger, Jr. Judgment affirmed; see 
Rule 7A. 

No. 85-400: State v. John C. Kroger. Judgment affirmed; see 
Rule 7A. 

No. 85-403: State v. Roose. Judgment affirmed; see Rule 
TA. 

No. 85-406: State v. Schreck. Judgment affirmed; see Rule 
TA. 

No. 85-426: State v. O’Connor. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-428: Harding vy. Harding. Stipulation allowed; 
appeal dismissed. 

No. 85-430: State v. Radford. Judgment affirmed; see Rule 
7A. 

No. 85-434: State v. Lame. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-445: State v. Jackson. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-447: State v. Lyons. Judgment affirmed; see Rule 
TA. 

No. 85-448: Waldron v. Peterson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 85-451: Reeg vy. Litz. Stipulation allowed; appeal 
dismissed with prejudice. 

No. 85-452: State v. Valerio. Judgment affirmed; see Rule 
TA. 

No. 85-458: State v. Johnson. Motion of appellee for 
summary afffirmance sustained; judgment affirmed; see Rule 
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7B(2). 

No. 85-460: State v. Grimes. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-469: State v. Williams. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-477: State v. Johnson. By order of the court, appeal 
dismissed for failure to file briefs. 

No. 85-479: State v. Thomas. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 


No. 85-482: Sukstorf v. Sukstorf. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 85-484: State v. Green. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

Nos. 85-491, 85-508: State v. Lockhart. Judgment affirmed; 
see Rule 7A. 

No. 85-499: State v. Dughman. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-500: State v. Salstrom. Judgment affirmed; see Rule 
TA. 

No. 85-504: State v. Brock. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-509: State v. White. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 


No. 85-510: State v. Williams. Judgment affirmed; see Rule 
TA, 
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No. 85-511: Bank of Midlands v. Bianco. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. 85-513: Autenrieth v. Muffly. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 85-514: Stanczyk v. Jefferson. Stipulation allowed; 
appeal dismissed at cost of appellant. 

No. 85-518: Rerucha v. Carlin. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 85-520: State v. Blankenfeld. Judgment affirmed; see 
Rule 7A. 

No. 85-522: State v. Milk. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-524: Siefken v. Siefken. Stipulation of settlement 
approved; affirmed as modified by order of the court. 

No. 85-525: Satterlee v. Satterlee. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 85-534: McBride v. State of Nebraska. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. 85-538: State v. Eggli. Judgment affirmed; see Rule 7A. 

No. 85-539: State v. McGregor. Judgment affirmed; see Rule 
TA. 

No. 85-540: State v. Drum. Judgment affirmed; see Rule 7A. 

No. 85-542: State v. Dickey. Judgment affirmed; see Rule 
TA. 

No. 85-549: State v. Herrick. Judgment affirmed; see Rule 
TA. 

No. 85-550: State v. Hall. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-551: State v. Cech. By order of the court, appeal 
dismissed for failure to file briefs. 

No. 85-560: Jensen v. Gless. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 85-561: First National Bank of Omaha v. Hagebush. 
Motion of appellee for summary dismissal sustained; see Rule 
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Nos. 85-564, 85-565: State v. Turner. Court finds appeal 
wholly frivolous. Motion of court-appointed counsel for leave 
to withdraw appearance sustained; judgment affirmed; see 
Rule 3B. 

No. 85-566: State v. Gray. Judgment affirmed; see Rule 7A. 

No. 85-572: State v. McClellen. Judgment affirmed; see 
Rule 7A. 

No. 85-576: Schaffer v. Jensen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 85-579: Tyler v. Lincoln Regional Center. On court’s 
own motion, appeal is dismissed. 

No. 85-581: Manewal v. Manewal. Stipulation allowed; 
appeal dismissed. 

No. 85-588: State v. Kincaid. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-590: Schaben v. Schaben. Stipulation allowed; 
appeal dismissed at cost of appellant. 

No. 85-594: Occidental Savings & Loan v. Bell Federal 
Credit Union. By order of the court, appeal dismissed for lack 
of jurisdiction. 

No. 85-596: State v. Lamotte. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 


No. 85-602: Aero Mayflower Transit v. Allen’s of Hastings. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 85-606: Lutheran Benevolent Ins. Exchange v. 
McGuire. Stipulation allowed; appeal dismissed. 

No. 85-611: Lindsay Credit Corp. v. Schleusner. Stipulation 
allowed; appeal dismissed. 

No. 85-612: In re Kulba. Motion of appellee to dismiss 
appeal sustained; appeal dismissed. 

No. 85-614: State v. Petty. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
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No. 85-615: State v. Brown. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-616: Storm v. Farmers Union Cooperative Assn. By 
order of the court, appeal dismissed for failure to file briefs. 

No. 85-617: State v. Taylor. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-620: State v. Jones. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-622: Home Federal Savings & Loan v. South Ridge 
Development Co. Motion of appellee for summary dismissal 
sustained; see Rule 7B(1). 

No. 85-630: State v. Markovic. Judgment affirmed; see Rule 
TA. 

No. 85-636: Wambold v. Wambold. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 85-637: Rec Room Shoppe of Omaha v. Tinerella. 
Stipulation allowed; appeal dismissed at cost of appellant. 

No. 85-643: Saunders County, Nebraska v. Employers 
Mutual Casualty Co. Stipulation allowed; appeal dismissed. 

No. 85-650: Bik v. Reifenrath. Stipulation allowed; appeal 
dismissed. 

No. 85-652: State v. Lueck. Stipulation allowed; appeal 
dismissed. 

No. 85-653: Hardeman v. Bolte. Stipulation allowed; appeal 
dismissed. 

No. 85-654: State v. Carrier. Judgment affirmed; see Rule 
7A. 

No. 85-658: Folecrum v. Nebraska Liquor Control Comm. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 85-659: State v. Cardenas. Upon confession of error, 
judgment vacated and cause remanded to the district court for 
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further proceedings. 

No. 85-663: State v. Packett. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 
No. 85-666: State v. Rosekrans. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-672: State v. Beck. Judgment affirmed; see Rule 7A. 

No. 85-674: Loftin v. Masters Electric Co. Stipulation 
allowed; appeal dismissed. 

No. 85-680: State v. Saltness. By order of the court, appeal is 
dismissed for lack of final order. 

No. 85-681: Simons v. Monfort of Colorado. Stipulation 
allowed; appeal dismissed at cost of appellant. 

No. 85-683: State v. Pacey. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 85-688: Flobert Industries, Inc. v. Luettel. Stipulation 
allowed; appeal dismissed. 

No. 85-689: State v. Perry. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 85-693: Wilson v. J.J. Parks Trucking Co. Stipulation 
allowed; appeal dismissed. 

No. 85-694: Vasa v. Buckler. Stipulation allowed; appeal 
dismissed. 

No. 85-695: State v. Sapp. Judgment affirmed; see Rule 7A. 

No. 85-697: Brenneise v. Wheels of Lincoln. Stipulation 
allowed; appeal dismissed at cost of appellant. 

No. 85-698: Jones v. Jones. Affirmed as modified by order 
of the court. 

No. 85-700: Tyler v. Terry. Cause not being shown as to why 
appeal should not be dismissed as moot, appeal dismissed as 
moot. 

No. 85-701: Howard v. Yellow Freight System, Inc. Motion 
of appellant to dismiss appeal sustained; appeal dismissed. 

No. 85-702: Cook v. Haller. Stipulation allowed; appeal 
dismissed. 

No. 85-704: State v. Hingst. Motion of appellant to dismiss 
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appeal sustained; appeal dismissed. 

No. 85-705: State v. Hayden. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 85-706: Rice v. Rice. Stipulation of settlement allowed; 
appeal dismissed. 

No. 85-710: State v. Kudron. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 85-715: State v. Bazis. Stipulation allowed; appeal 
dismissed. 

No. 85-716: State v. Garcia. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 


No. 85-717: Burlington Northern Railroad v. Nebco, Inc. 
Stipulation allowed; appeal dismissed. 

No. 85-722: State v. Mahlberg. Judgment affirmed; see Rule 
7A. 

No. 85-723: State v. Bryant. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 85-725: Stanezyk v. McHargue. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant. 

No. 85-730: Huffman vy. Huffman. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1). 

No. 85-740: Santiago v. Nebraska Dept. of Labor. 
Stipulation allowed; appeal dismissed. 

No. 85-742: O’Neill v. Keyser. Stipulation allowed; appeal 
dismissed. 

No. 85-745: Emsco, Inc. v. Dunrite Corp. Stipulation 
allowed; appeal dismissed. 

No. 85-747: Metropolitan Life Ins. Co. v. Two-Bar-M, inc. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 85-748: Rolling v. Rolling. By order of the court, appeal 
dismissed for lack of jurisdiction. 

No. 85-750: Wagner v. Warren. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 85-753: State v. Wegner. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
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No. 85-758: Gough v. Prudential-Bache Securities, Inc. 
Stipulation allowed; appeal dismissed. 

No. 85-759: West v. United Catholic Social Services. 
Stipulation allowed; appeal dismissed; cause remanded to 
Douglas County District Court for rehearing pursuant to 
§ 43-104.06. 

No. 85-760: Mangan v. Stibbs. Stipulation allowed; appeal 
dismissed. 

Nos. 85-781, 85-782: State v. Green. Judgment affirmed; see 
Rule 7A. 

No. 85-784: State v. Stradley. By order of the court, appeal 
dismissed; see Rule 7A. 

No. 85-792: State v. Winnett. By order of the court, appeal 
dismissed for failure to file briefs. 

No. 85-801: State v. Webster. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-806: State v. Widman. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-807: State v. Lunsford. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-812: Myers v. Herman Bros. Inc. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. 85-813: Zipursky v. Sky Harbor Air Service, Inc. 
Stipulation allowed; appeal dismissed. 

No. 85-815: Cruise v. Dept. of Motor Vehicles. Stipulation 
allowed; appeal dismissed. 

No. 85-816: State v. Cruise. Stipulation allowed; appeal 
dismissed. * 

No. 85-821: Howerter v. Nebraska Plastics. Stipulation 
allowed; appeal dismissed. 

No. 85-827: State v. Haarmann. Stipulation allowed; appeal 
dismissed. 
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No. 85-829: Micek v. First National Bank & Trust Co. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed at cost of appellant. 

No. 85-839: Robison v. Robison. Stipulation allowed; 
appeal dismissed. 

No. 85-842: Martin v. Champion International Corp. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 85-843: Nebraska State Bank & Trust Co. v. Koubek. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 85-844: Jochim v. Jochim. Motion of appellee to dismiss 
appeal sustained; appeal dismissed. 

No. 85-846: Groetzinger v. Groetzinger. Affirmed as 
modified by order of the court. 

No. 85-849: Farmland Service Coop, Inc. v. Stewart. 
Stipulation allowed; appeal dismissed without prejudice. 

Nos. 85-854, 85-856: State v. Lewis. Court finds appeal 
wholly frivolous. Motion of court-appointed counsel for leave 
to withdraw appearance sustained; judgment affirmed; see 
Rule 3B. 

No. 85-855: State v. Stumbaugh. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-860: State v. Brigham. By order of the court, appeal 
dismissed for failure to file briefs. 

No. 85-861: Kalinger v. Meints. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1). 

No. 85-870: Brent v. Fincham. Stipulation allowed; appeal 
dismissed at cost of appellant. 

No. 85-873: Carter v. Carter. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 85-889: State v. Dowson. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 85-891: Mattson v. Jensen. Stipulation allowed; appeal 
dismissed. 

No. 85-901: State v. Monie. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
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withdraw appearance sustained; judgment affirmed; see Rule 
3B. 

No. 85-907: Wolf v. Sites. Stipulation allowed; appeal 
dismissed with prejudice. 

No. 85-911: Gilbert v. Archbishop Bergan Mercy Hospital. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 85-927: Outlaw v. BCI, Inc. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

Nos. 85-938, 85-939: State v. Bean. Court finds appeal 
wholly frivolous. Motion of court-appointed counsel for leave 
to withdraw appearance sustained; judgment affirmed; see 
Rule 3B. 

No. 85-940: Ruben v. Fireman’s Fund Ins. Co. Stipulation 
allowed; appeal dismissed with prejudice. 

No. 85-976: State v. Mosier. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 86-012: In re Interest of Peterson. Stipulation allowed; 
appeal dismissed. 

No. 86-021: Gilliam v. Gaughan. Stipulation approved; case 
remanded with directions. 
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GRANT, J. 

This is an appeal from a decision of the district court 
dismissing an action brought by the plaintiff, Lloyd C. 
Oldenburg (hereinafter Oldenburg), against the State of 
Nebraska Department of Roads (hereinafter State), under the 
State Tort Claims Act, Neb. Rev. Stat. §§ 81-8,209 et seq. 
(Reissue 1981). Oldenburg has appealed. 

At approximately 10 p.m., October 19, 1979, Oldenburg was 
traveling east in the eastbound lane, or south half, of U.S. 
Highway 275, approximately 1!/2 miles west of Norfolk, 
Nebraska. Highway 275 is a paved, two-lane, undivided 
highway with unpaved shoulders. At or about milepost 72.40 
Oldenburg’s car left the hard-surfaced portion of Highway 275 
and went onto the south shoulder of the highway. Upon leaving 
the highway the right front and right rear wheels of Oldenburg’s 
automobile dropped into a rut that was immediately adjacent to 
the paved portion of the highway. The rut was approximately 75 
to 100 feet long, tapered at both ends, and at its deepest point 
was 6 to 8 inches deep. Because it had rained the previous day, 
there was some water in it. 

In returning to the paved surface of the roadway, Oldenburg 
quickly turned the wheels of his car sharply to his left, returned 
to the paved surface, and lost control of his vehicle. As it came 
off the shoulder, the car traveled in a northeasterly direction 
across the highway and into the westbound lane of Highway 
275, where it struck an oncoming pickup truck almost head on. 
The area where the collision occurred is open farm country, 
with no lights. 

This collision caused Oldenburg severe and permanent 
injuries, including a brain concussion and cerebral contusion 
which resulted in an accumulation of fluid on the brain. He 
suffered retrograde and posttraumatic amnesia and has no 
recollection of the events which transpired immediately prior to 
or at the actual time of the accident. 

Oldenburg timely filed a claim with the State Claims Board, 
which was rejected by the board on March 9, 1982. He then 
instituted this action in Madison County District Court for 
injuries sustained as a result of this two-vehicle collision. Trial 
was had to the district court sitting without a jury, as required 
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by § 81-8,214, and resulted in a verdict for the State. 

The trial court concluded that the State was negligent in the 
maintenance of the shoulder area immediately adjacent to the 
paved area of the highway upon which Oldenburg was traveling 
and that this negligence was a proximate contributing cause of 
the collision of Oldenburg’s automobile with the pickup. The 
court further concluded that Oldenburg was contributorily 
negligent in entering into a defective shoulder area that was 
open and visible, in leaving the paved surface, and in failing to 
slow his vehicle to such a speed that would allow him to safely 
return his vehicle to the paved portion of the highway. The 
court held that Oldenburg’s contributory negligence was more 
than slight and was a proximate contributing cause of the 
collision of Oldenburg’s automobile with the pickup truck. The 
court further found that by comparison Oldenburg’s negligence 
was more than slight and the State’s negligence was less than 
gross, and by reason thereof the trial court entered judgment 
for the State. When such findings are made by the trial court in 
an action under § 81-8,214, those findings of fact have the 
effect of jury findings under Neb. Rev. Stat. § 25-1151 (Reissue 
1979). : 

In this court Oldenburg sets out several assignments of error, 
all of which may be consolidated into one. Oldenburg contends 
the trial court erred by concluding he was guilty of 
contributory negligence which was more than slight under the 
circumstances when compared with the negligence of the State. 
This determination is essentially a question of fact. This court 
has held on several occasions that the findings of the trial court 
in an action under the State Tort Claims Act will not be 
disturbed on appeal unless clearly wrong. Wakenight v. State, 
212 Neb. 798, 326 N.W.2d 52 (1982); Shepard v. State of 
Nebraska, 214 Neb. 744, 336 N.W.2d 85 (1983). With this in 
mind we review the record in order to decide if the trial court 
was clearly wrong in its findings. 

There is no question that the State has a duty to maintain its 
highways and areas adjacent to the highways in a reasonably 
safe condition. King v. Douglas County, 114 Neb. 477, 208 
N.W. 120 (1926); Clouse v. County of Dawson, 161 Neb. 544, 
74 N.W.2d 67 (1955). More specifically, in Richardson & 
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Gillispie v. State, 200 Neb. 225, 231, 263 N.W.2d 442, 446 

(1978), supp. op. 200 Neb. 781, 265 N.W.2d 457, this court 

stated: 
It is the duty of the State to use reasonable and ordinary 
care in the construction, maintenance, and repair of the 
shoulders of a paved or hard-surfaced state highway to 
keep them reasonably safe for ordinary reasonably 
anticipated use by a traveler using the highway while in the 
exercise of due care. The duty to keep highway shoulders 
safe for ordinary use does not require the State to protect 
against unusual or extraordinary occurrences. 

Once the existence of the State’s legal duty to maintain its 

highway shoulders is established, the question becomes whether 

the State failed to live up to its duty in this case. 

The trial court found that the State knew or should have 
known of the long rut adjacent to the highway. State Patrol 
Officer Donald Matejka arrived at the accident scene at 10:30 
p.m. At that time it was not raining, nor had it rained the day of 
October 19, 1979. Other evidence shows that it had rained on 
October 18 between 2 and 6 p.m. Matejka saw water in the rut, 
which meant the rain of October 18 had accumulated in the rut, 
and thus the rut had existed since before the rain of October 18. 
The evidence supports the trial court’s finding that the State 
knew or should have known of the existence of the rut. 
Testimony by Thomas McCoy, a maintenance superintendent 
for the Department of Roads assigned to the Norfolk area, 
indicated that he was aware of the particular problem 
associated with the shoulder around milepost 72.40. McCoy 
acknowledged that Highway 275 curves slightly around 
milepost 72.40 and that traffic tends to get off the traveled 
portion of the road, wearing down the south shoulder. 

There also was testimony from Robert Holsinger, a 
registered engineer who has had extensive experience in traffic 
engineering research. He testified that a rut or dropoff of 75 to 
100 feet in length, immediately adjacent to the pavement and 
extending 6 to 8 inches in depth, would not be in compliance 
with the maintenance standards promulgated by the Board of 
Public Roads Classifications and Standards. (The trial court 
took judicial notice of Neb. Rev. Stat. § 39-2101 (Reissue 
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1984), which established the Board of Public Roads 
Classifications and Standards.) He further testified that such a 
defect would not be in compliance with the maintenance 
standards of the Department of Roads. Such a condition would 
create a special hazard to a traveling motorist because if the 
right side of the vehicle is diverted to the shoulder for whatever 
reason, the driver, in an attempt to return to the pavement, 
finds that his wheels form a scrubbing action along the edge of 
the pavement. A motorist is then confronted with cornering 
forces which occur because of the steering angle which is made 
to get the vehicle back on the pavement. The forces of rotation 
develop so fast that when the rear tire finally comes onto the 
pavement, the driver cannot react back to the right and would 
enter the oncoming lane of traffic. 

The record indicates, and this court agrees, that the trial 
court was not clearly wrong in determining that the State had a 
duty to maintain and repair the shoulder with suitable material 
to withstand ordinary use, that the State breached its duty, that 
the State knew or should have known of this condition, that the 
rut was a proximate and legal cause of Oldenburg’s accident, 
and that as a result of the State’s negligence Oldenburg suffered 
actual injury. This finding, however, only answers half of the 
question in this case. 

The trial court also found that Oldenburg was guilty of 
contributory negligence and that that negligence was also a 
proximate cause of the accident. The court found that 
Oldenburg’s negligence was “in entering into a defective area 
[the shoulder] that was open and visible and in failing to slow 
his vehicle to such a speed that would allow him to safely return 
his vehicle to the paved portion of the highway.” The trial court 
does not set out the factual details supporting its determination 
that Oldenburg was contributorily negligent in driving onto the 
shoulder. Nor do we find any evidence to support the court’s 
finding in this regard. The determinative fact, however, in 
finding Oldenburg contributorily negligent is that after his car 
left the pavement it went upon a dirt shoulder softened by rain 
and containing a rut which this court found was open and 
visible. When faced with this problem and the problem of a 
pickup truck coming toward Oldenburg on its proper side of the 
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road, Oldenburg immediately turned his car to his left. The 
dispositive determination is whether this negligence of 
Oldenburg was more than slight and the State’s negligence less 
than gross so as to bar any recovery by the appellant against the 
appellee. 

The testimony of Officer Matejka in this case indicated that 
Oldenburg attempted to immediately turn back onto the 
highway after going onto the shoulder. He further testified that 
this attempt, made by Oldenburg without first reducing the 
vehicle’s speed, was not good driving practice and was a 
contributing cause of the accident. Officer Matejka testified the 
proper approach for reentry onto the pavement would have 
been to not turn the steering wheel, get a good tight grip, reduce 
speed, regain control of the car, and slowly come onto the 
pavement. 

Oldenburg argues that he should be insulated by the 
presumption of due care because neither party involved in the 
accident is available to testify concerning the accident and 
because the State has not produced enough evidence to rebut 
the presumption of due care. In his brief Oldenburg cites 
Merritt v. Reed, 186 Neb. 561, 185 N.W.2d 261 (1971). This 
case involved a claim by the estate of a deceased pedestrian who 
was struck by the defendant’s automobile. The pedestrian never 
regained consciousness and died, while the defendant 
remembered nothing about the accident. In Merritt, the court 
stated at 563, 185 N.W.2d at 263, “Where both parties are 
deceased, are disabled, or lack memory, creating offsetting 
presumptions of due care, the resolution must rest upon the 
proper inferences to be drawn from whatever circumstantial 
evidence is available to the trier of fact.” 

The trial court held in effect that the State did present enough 
evidence to rebut any presumption that Oldenburg exercised 
due care. There were no eyewitnesses to the accident, but 
Officer Matejka, testifying as an expert, presented evidence 
showing that Oldenburg was contributorily negligent. Matejka 
observed the scuff marks on the vehicle’s tires, the mud inside 
the wheel wells, the glass and metal debris on the highway, and 
the location of the two vehicles after the collision. From all this 
he concluded that Oldenburg immediately attempted to swerve 
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back onto the pavement, lost control of his vehicle, and collided 
with an oncoming pickup truck. Officer Matejka further 
testified on redirect examination: 
Q. Did you find any possibility of any evidence that the 
accident occurred in another manner different than you 
have testified to in court? 
A. No. 
Q. Was everything that you observed about the impact 
and matter you have narrated concerning the events that 
took place there, was that based on the physical evidence 
at the scene and your training and experience? 
A. That’s correct. Yes. 
Q. You found no evidence to warrant inferences of the 
accident happening in some other manner different than 
what you testified? 


A. No, I didn’t find any other indication. 
In Gerhardt v. McChesney, 210 Neb. 351, 357, 314 N.W.2d 
258, 263 (1982), the Nebraska Supreme Court held: 
“(T]he presumption in an action for wrongful death that a 
decedent exercised reasonable care for his own safety has 
no probative force, is a mere rule of law, obtains only in 
the absence of direct or circumstantial evidence justifying 
an inference on the subject, and disappears when evidence 
is produced.” 

A similar result applies in cases, such as this case, when a party 

has a lack of memory resulting from the accident. 

We conclude that the State did produce sufficient evidence at 
trial to rebut the presumption of due care set out in Gerhardt 
and that the trial court was not clearly wrong by finding that, by 
comparison, Oldenburg’s negligence in sharply turning from a 
shoulder while a car was approaching was more than slight and 
the State’s negligence was less than gross. By reason thereof the 
district court was correct in dismissing the appellant’s petition. 

In its cross-appeal the State contends that the trial court 
erred in finding the State negligent. We have disposed of that 
contention by determining that the evidence supported the trial 
court’s finding that the State was negligent. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. L. WILLIAM KELLY III, RESPONDENT. 
374 N.W.2d 833 


Filed October 4, 1985. No. 84-482. 


1. Disciplinary Proceedings: Appeal and Error. In a disciplinary proceeding the 
determination as to whether discipline should be imposed and what discipline is 
appropriate is made upon a de novo review of the record. 

2. Disciplinary Proceedings. In a disciplinary proceeding the charges must be 
established by a clear preponderance of the evidence. 

. Implicit in the oath of an attorney and in the license to practice law are 

the requirements of proper demeanor and restraint from practices which serve to 

discredit the legal system. 

. Conduct which brings reproach upon the legal profession constitutes 

grounds for discipline. 

. The nature and extent of discipline to be imposed is determined by a 

consideration of the nature of the offense, the need for deterring others, the 

maintenance of the reputation of the bar as a whole, the protection of the public, 
the attitude of the offender generally, and his present or future fitness to 
continue in the practice of law. 


Original action. Judgment of suspension. 


Alison L. Larson, Assistant Counsel for Discipline, for 
relator. 


John R. Doyle and Timothy J. Doyle, for respondent. 


KrivosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This is a disciplinary proceeding in which the respondent, L. 
William Kelly III, was charged with violating his oath of office 
as a lawyer and the Code of Professional Responsibility. 

The respondent was admitted to the practice of law in this 
state on July 2, 1976. 

On September 1, 1983, William Micek and Grover Robinson 
sought to retain the respondent’s grandfather, Lloyd W. Kelly, 
Sr., to defend them on charges which were to be filed in Hall 
County, Nebraska. After briefly discussing the case with them, 
the senior Kelly called the respondent into his office to assist in 
the matter. A fee arrangement was discussed at this time, and a 
retainer of $1,000 to $1,500 was requested from each of the two 
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men. After further discussion it was arranged that the two men 
could leave their bond receipts with the Kellys in lieu of a cash 
retainer. 

No express agreement was reached regarding the assignment 
of the cash bonds to the Kellys. Both Micek and Robinson claim 
that they expressly refused to assign the bond receipts and that 
the respondent was present at the time of this refusal. 
Respondent has no recollection of Micek’s refusal to assign his 
bond receipt. 

Micek and Robinson also claim that they offered to put up 
cash retainers but that Lloyd Kelly, Sr., responded that the cash 
retainers would be unnecessary so long as the bond receipts 
were left as security. The unassigned bond receipts were then 
left with the respondent on September 1, 1983. 

According to Robinson, the respondent was told that the 
bond money was “all his” if he was able to get the charges 
dismissed. Lloyd Kelly, Sr., testified that such a statement was 
made at the end of the meeting in his office on September 1, 
1983, when Micek and Robinson handed their bond receipts to 
the respondent. Robinson testified that he returned to the Kelly 
office later that same day and told the respondent that he could 
keep Robinson’s $1,500 if the charges against him were 
dropped. 

Following the September 1, 1983, meeting in the Kelly 
offices, the respondent engaged in several discussions with the 
Hall County attorney regarding Micek’s and Robinson’s cases. 
On September 14, 1983, the county attorney declined to 
prosecute Micek. On that same afternoon, the respondent 
wrote an assignment to Kelly & Kelly on the back of Micek’s 
bond receipt and had another local attorney write Micek’s 
signature below the assignment. The receipt was then presented 
to the clerk of the Hall County Court, and the $1,500 was paid 
over to the respondent. The respondent testified that he 
believed he had Micek’s permission to cash the bond and that he 
thought he was doing Micek a service by saving him an extra 
trip from Lincoln to endorse the bond receipt. The proceeds of 
the bond received by the respondent were deposited in the Kelly 
office account, not a segregated trust account. The respondent 
testified that the funds were not segregated because he thought 
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he was entitled to the entire fee. 

Later in the evening on September 14, 1983, Micek called the 
respondent at his home. Micek claims that the respondent told 
him, “I think I’ve got your charges dropped. But call me next 
week and I’ll find out.” The respondent claims that he stated, 
“They’re not going to press charges against you. Why don’t you 
come in, in a week or the first part of next week, or whatever, 
and we’ll get, you know, we’ll get the fee squared away.” Micek 
was not informed in this conversation of the fact that his bond 
receipt had been endorsed in his name and cashed. The 
respondent stated that he did not tell Micek that the bond had 
been cashed because, at the time, he did not think it was 
important. Apparently, this was due to Robinson’s statement 
regarding retention of the bond money if the charges were 
dismissed. 

Micek and Robinson testified that they went to Grand Island 
the next day, September 15, 1983, because Robinson was 
confused about the sequence of procedural events taking place 
in his case. They also testified that they stopped at the Kelly 
offices, but the respondent was not there. It was on this date 
that Micek says he first learned from the clerk of the Hall 
County Court that the prosecution against him had definitely 
been declined and that his bond had been cashed. The 
respondent testified that his office records do not indicate that 
either Micek or Robinson was in the Kelly office on September 
15, 1983, and that he had told Micek during the telephone 
conversation on the evening of September 14, 1983, that he 
(Kelly) would be out of town. 

On September 19, 1983, Micek and Robinson made another 
trip to Grand Island to see the respondent. Micek said that he 
asked the respondent if his bill had been computed so that he 
might get everything squared away to save another trip to 
Grand Island. Respondent is said to have replied that he would 
send Micek the remaining money when the fees were figured 
but that he had to first discuss the bill with his grandfather, who 
“was sick, or something like that.” The respondent, in contrast, 
testified: 

Q. And did Mr. Micek at that time request the return of his 
money? 
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A. No. 
Q. He didn’t? 
A. No. If he would have reques — no, it was not discussed. 
What was discussed was, I said, “As soon as I get an 
opportunity to visit with my grandfather with regards to 
the fee notwithstanding what we said would be a retainer, I 
don’t think we’re entitled to the entire amount and we’ll 
reimburse it after I get a chance to see him.” I also 
explained to him that, you know my grandfather and his 
attitudes and everything, that it would probably take a 
couple weeks and that we would work something out; that 
I felt we would be entitled to a fee somewhere in the 
amount of $500. That seemed agreeable with him at the 
time. 
The respondent admitted that, on this date, Micek was 
concerned with the fact that the respondent had cashed the 
bond receipt. 

Micek stated that he returned to Lincoln and waited to 
receive his refund. Despite telephone calls to remind the 
respondent, Micek did not receive a check. Finally, Micek 
sought the assistance of a Lincoln attorney, Richard Scott. 
Scott telephoned the respondent and was informed that the 
$1,000 would be sent to Micek. 

On October 10, 1983, not having received a check from the 
respondent, Micek returned to Grand Island. The respondent 
first told Micek that a check had already been sent. Shortly 
thereafter, the respondent wrote a check for $1,000 to Micek. 
Micek attempted to cash the check at the drawee bank but was 
told that there were insufficient funds in the account to cover 
the check. Upon his return to the Kelly office, Micek was told 
that the receipts from the previous day had not been deposited 
but that he could cash the check in a half hour or so. Funds were 
then deposited, and Micek was able to cash the check. Neither 
Richard Scott nor Micek ever received a check in the mail from 
the respondent. 

On October 13, 1983, the respondent received notice of the 
filing of a complaint with the Counsel for Discipline of the 
Nebraska State Bar Association and was informed that he had 
15 days to file a written response. His response was not received 
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until November 21, 1983. The respondent had previously 
received an unrelated private reprimand from the Committee 
on Inquiry for the Fifth Disciplinary District on June 13, 1983. 
One of the specific recommendations in that reprimand was 
that “in the future, should any response be due the Counsel for 
Discipline by the Respondent, that it be done promptly as the 
rules provide . . . .” In response to questioning by the 
Committee on Inquiry in regard to his late filing in the present 
matter, the respondent stated: “Quite frankly, I misread it and 
missed it [the 15-day filing period]; that’s all. I did not try — 
Lord knows, after the last one I did not try and not follow any 
rules, believe me.” 

On February 21, 1984, written charges against respondent 
were filed with the Committee on Inquiry for the Fifth 
Disciplinary District. A hearing before the committee was held 
on March 15, 1984. The committee found reasonable grounds 
for discipline and the filing of formal charges. The Disciplinary 
Review Board also found grounds for discipline, and formal 
charges were filed in this court on June 18, 1984. 

There was a hearing before the referee on March 4, 1985. The 
referee found that the respondent was guilty of the violations 
charged and that many of the respondent’s problems were the 
result of alcoholism. The referee thought that a lengthy period 
of probation would be appropriate, in light of the respondent’s 
recent efforts to bring his alcoholism under control. Because 
there was no way to effectively supervise probation, the referee 
recommended that the respondent be suspended from the 
practice of law for a period of 6 months. The relator then filed 
exceptions to the referee’s recommendation. 

The basic issues in this case are whether discipline should be 
imposed and, if so, the type of discipline appropriate under the 
circumstances. Our determination of these issues is based on a 
de novo review of the record. State ex rel. NSBA y. Statmore, 
218 Neb. 138, 352 N.W.2d 875 (1984); State ex rel. Nebraska 
State Bar Assn. v. McArthur, 212 Neb. 815, 326 N.W.2d 173 
(1982). 

The relator’s burden of proof is to “establish the allegations 
in the formal charges by a clear preponderance of the evidence, 
so the court is satisfied to a reasonable certainty that the 
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charges are true.” State ex rel. Nebraska State Bar Assn. v. 
Michaelis, 210 Neb. 545, 548, 316 N.W.2d 46, 48 (1982). The 
presumption of innocence applies. 

The respondent is alleged to have violated his oath to 
faithfully discharge his duties as an attorney to the best of his 
abilities. Neb. Rev. Stat. § 7-104 (Reissue 1983). He is also 
charged with violating the following disciplinary rules of the 
Code of Professional Responsibility: 

DR 1-102 Misconduct 
A. A lawyer shall not: 
1. Violate a Disciplinary Rule. 


3. Engage in illegal conduct involving moral 
turpitude. 

4. Engage in conduct involving dishonesty, fraud, 
deceit, or misrepresentation. 

5. Engage in conduct that is prejudicial to the 
administration of justice. 

6. Engage in any other conduct that adversely 
reflects on his fitness to practice law. 


DR 9-102 Preserving Identity of Funds and Property of a 
Client 
A. All funds of clients paid to a lawyer or law firm, 
other than advances for costs and expenses, shall be 
deposited in one or more identifiable bank accounts 
maintained in the state in which the law office is 
situated and no funds belonging to the lawyer or law 
firm shall be deposited therein except as follows: 
1. Funds reasonably sufficient to pay bank charges 
may be deposited therein. 
2. Funds belonging in part to a client and in part 
presently or potentially to the lawyer or law firm 
must be deposited therein, but the portion belonging 
to the lawyer or law firm may be withdrawn when 
due unless the right of the lawyer or law firm to 
receive it is disputed by the client, in which event the 
disputed portion shall not be withdrawn until the 
dispute is finally resolved. 
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B. A lawyer shall: 
1. Promptly notify a client of the receipt of his funds, 
securities, or other properties. 
2. Identify and label securities and properties of a 
client promptly upon receipt and place them in a safe 
deposit box or other place of safekeeping as soon as 
practicable. 
3. Maintain complete records of all funds, securities 
and other properties of a client coming into the 
possession of the lawyer and render appropriate 
accounts to his client regarding them. : 
4. Promptly pay or deliver to the client as requested 
by aclient the funds, securities, or other properties in 
the possession of the lawyer which the client is 
entitled to receive. 

The respondent admits that he secured a forged endorsement 
of Micek’s bond receipt. While there is conflicting evidence as 
to the understanding that Micek and the respondent had about 
the receipt, it is clear that there was never an express written 
assignment by Micek. Even if the respondent was authorized to 
cash the bond, the method used was wholly improper. The 
respondent characterized the forgery as ministerial in nature 
and doneas a service to his client. This court has previously held 
a similar act to constitute a moral delinquency justifying 
suspension or disbarment. State ex rel. Nebraska State ‘Bar 
Assn. v. Butterfield, 169 Neb. 119, 98 N.W.2d 714 (1959). 

In Butterfield the respondent was held to have violated the 
Canons of Professional Ethics by postdating an 
acknowledgment he had affixed to a deed in his function as a 
notary public. In Jn re Conti, 75 N.J. 114, 380 A.2d 691 (1977), 
an attorney prevailed upon his secretary to forge his clients’ 
names to a deed. He then executed an acknowledgment on the 
same instrument, certifying that his clients had appeared 
personally before him to acknowledge and deliver the deed. The 
respondent had engaged in this conduct at the request of and as 
aservice to his clients. Nevertheless, the court concluded that he 
had violated DR 1-102(A)(4), as the forgeries amounted to an 
endeavor to mislead, while the acknowledgment was an 
outright misrepresentation. The respondent’s conduct in the 
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present case was equally misleading. 

The respondent admitted that after cashing the bond receipt 
the proceeds were not placed in a trust account but were 
deposited in the Kelly & Kelly office account. Whatever the 
initial retainer agreement between the respondent and Micek, it 
is clear that a fee of $1,500 had not been set, despite what the 
respondent might have thought in view of the statements made 
by Robinson. Commingling of a client’s funds has been 
characterized as an area of grave concern. State ex rel. NSBA v. 
Statmore, 218 Neb. 138, 352 N.W.2d 875 (1984). The inherent 
danger in such a practice is the potential for the loss of client 
funds. Micek experienced an element of that danger when he 
could not immediately cash the $1,000 check written by the 
respondent. 

The respondent failed to tell Micek that he had received the 
bond proceeds on September 14, 1983. The fact that the 
respondent failed to inform Micek of the bond transaction 
during their telephone conversation that evening lends support 
to the view that the respondent acted knowingly and without 
authority in cashing the bond receipt. 

The fact that Micek did eventually receive a refund of $1,000 
from the respondent is not controlling, given the context of this 
case. The refund was acquired only after Micek had waited 
nearly 4 weeks without a response, had retained another 
attorney to assist in the matter, and then drove to Grand Island 
to receive an insufficient funds check. “A restitution of funds 
wrongfully converted by a lawyer, after he is faced with legal 
accountability, is not an exoneration of his professional 
misconduct.” State ex rel. Nebraska State Bar Assn. v. 
Bremers, 200 Neb. 481, 484, 264 N.W.2d 194, 197 (1978). 

Implicit in the oath of an attorney and in the license to 
practice law are the requirements of proper demeanor and 
restraint from practices which serve to discredit the legal 
system. Statmore, supra. In this case it is evident that the 
respondent has committed the violations of his oath as an 
attorney and of the Code of Professional Responsibility as 
charged. His conduct was of the type which brings reproach 
upon the legal profession and, as such, constitutes grounds for 
discipline. Bremers, supra. 
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The standard applied in determining the nature and extent of 
the discipline to be imposed involves consideration of “the 
nature of the offense, the need for deterring others, the 
maintenance of the reputation of the bar as a whole, the 
protection of the public, the attitude of the offender generally, 
and his present or future fitness to continue in the practice of 
law.” State ex rel. Nebraska State Bar Assn. v. McArthur, 212 
Neb. 815, 819, 326 N.W.2d 173, 176 (1982). 

The evidence in this case shows that the respondent has taken 
positive steps to deal with his alcohol dependence. The 
unsolicited testimony and letters from fellow attorneys 
evidence the respondent’s capacity to be a competent and 
capable attorney. 

Evidence of good reputation does not mitigate the 
misconduct proved in this case. State ex rel. Nebraska State Bar 
Assn. v. Butterfield, 169 Neb. 119, 98 N.W.2d 714 (1959). The 
respondent engaged in deceit, misrepresentation, and the 
commingling of client funds. The balance in the account in 
which the funds were placed was allowed to drop below the 
amount of the client funds which had been deposited in it. 
These acts were destructive of the trust essential to the 
attorney-client relationship. 

We believe disbarment is inappropriate in the absence of 
specifically delineated injuries to Micek as the result of the 
respondent’s misconduct. McArthur, supra. On the other hand, 
we believe a period of probation, as urged by the respondent, 
would serve to protect neither the public nor the reputation of 
the bar in light of the respondent’s previous misconduct and the 
nature of the present violations. 

We conclude that the respondent should be suspended from 
the practice of law for a period of 1 year. The suspension shall 
commence 10 days after the date of the filing of this opinion. 

JUDGMENT OF SUSPENSION. 
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STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. PATRICK J. HEATON, JR., RESPONDENT. 
374 N.W.2d 598 


Filed September 27, 1985. No. 85-764. 
Original action. Judgment of disbarment. 


KrIvosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This matter was submitted upon the complaint against 
Patrick J. Heaton, Jr., made by the Committee on Inquiry of 
the Sixth Disciplinary District, and his voluntary surrender of 
license and consent to the entry of a disciplinary order against 
him. 

Upon due consideration, it is ordered by the court, based 
upon the charges described in the complaint and the 
respondent’s voluntary surrender of his license, waiver of 
disciplinary proceedings, and consent to the entry of an order 
of disbarment, that said Patrick J. Heaton, Jr., be, and hereby 
is, disbarred effective September 27, 1985. 

JUDGMENT OF DISBARMENT. 


FUEL EXPLORATION, INC., ACORPORATION, APPELLEE AND 
CROSS-APPELLANT, V. RICHARD M. NOVOTNY AND CAROLINE E. 
NOVOTNY, HUSBAND AND WIFE, APPELLANTS AND 
CROSS-APPELLEES, 

MMS ENERGY INVESTMENT Group I, INC., ET AL., 
INTERVENORS-APPELLEES AND CROSS-APPELLANTS. 

374 N.W.2d 838 


Filed October 11, 1985. No. 84-433. 


1. Directed Verdict. On a motion for directed verdict the moving party is deemed to 
have admitted as true all the relevant evidence received which is favorable to the 
party against whom the motion is directed, and, further, the party against whom 
the motion is directed is entitled to the benefit of all proper inferences which can 
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reasonably be deduced from such evidence. 

Property: Appurtenances: Words and Phrases. The term “fixture” refers to a 
chattel which is capable of existing separate and apart from realty, but which, by 
actual annexation and appropriation to the use or purpose of the realty with the 
intention of making it a permanent accession thereto, becomes a part of the 
realty. 

Property: Appurtenances. Once a chattel becomes a fixture, it is treated as a part 
of the realty and may not be removed therefrom except by the owner of the 
realty. 

: . A “trade fixture” is not considered part of the realty and may 
be removed therefrom by the trade fixture’s owner, so long as the removal does 
not cause substantial damage to the realty. 

. Whether articles constructed upon realty owned by another 
become annexed to and part of the realty depends toa great extent upon the facts 
and circumstances of the particular case. 

Property: Appurtenances: Intent. The intention of the party making the 
annexation is to be inferred from the nature of the articles affixed, the relation 
between the parties, the situation of the party making the annexation, the nature 
of the structure, the mode of annexation, and the purpose or use for which the 
annexation has been made. 

Property: Appurtenances. Generally, in the absence of statute any permanent 
improvement placed upon land of another by one having no interest or title in 
the land, without the landowner’s consent, prima facie becomes a part of the 
realty and belongs to the owner of the land, although it was placed thereon by 
mistake or with a view of enforcing an adverse right in the land, unless there is an 
express agreement which takes the case out of the rule, or unless the owner is 
estopped to claim such ownership. 

Replevin: Proof. In a replevin action the burden is on the plaintiff to show the 
facts necessary to recover existed at the time the action was commenced; what 
takes place thereafter is immaterial in the consideration and determination of 
the merits of the case. 

. A plaintiff in replevin must prove the interest pled; proof of a 
special ownership interest does not support an allegation of a general ownership 
interest. 
Judgments: Appeal and Error. Harmless error forms no basis for reversal of a 
judgment on the verdict of a jury. 

Appeal and Error. A party cannot be heard to complain of error which he or she 
was instrumental in bringing about. 


Appeal from the District Court for Kimball County: JoHN 


D. Knapp, Judge. Affirmed in part, and in part reversed. 


George P. Burke of Van Steenberg, Myers & Burke, for 


appellants. 


Robert G. Simmons, Jr., of Wright, Simmons & Selzer, for 


appellees. 
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PER CURIAM. 

The appellee corporation, Fuel Exploration, Inc., brought a 
replevin action against the appellants, Richard M. and Caroline 
E. Novotny, husband and wife, seeking possession of certain 
oilfield equipment which Fuel Exploration alleged it owned. 
The trial court entered a replevin order, after which Fuel 
Exploration took possession. Following an allegation in the 
Novotnys’ amended answer that there were in existence others 
who had an interest in the equipment, a group of “working 
interest owners” intervened and alleged that they became 
owners of the equipment after the order of replevin was issued, 
and joined in Fuel Exploration’s prayer that possession be given 
to it. At trial the court determined as a matter of law that Fuel 
Exploration did not own the equipment at the commencement 
of the action as it had alleged but had “at best” a security 
interest in it and that the Novotnys, therefore, had the right to 
possess the equipment as of that time. The trial court also 
determined as a matter of law that the equipment constituted 
trade fixtures and instructed the jury that it was to determine 
ultimate ownership and whether Fuel Exploration and the 
working interest owners had the right to remove the equipment 
from the Novotny land. The jury returned a general verdict in 
favor of Fuel Exploration and the working interest owners. The 
trial court then, pursuant to a waiver of the jury on the issue of 
damages, awarded the Novotnys $1 in nominal damages for 
their temporary loss of possession. The Novotnys have 
appealed and by their six assignments of error raise three issues: 
(1) Whether the Novotnys owned the equipment; (2) Whether 
they were entitled to more than nominal damages; and (3) 
Whether the working interest owners should have been 
permitted to intervene. In their cross-appeal Fuel Exploration 
and the working interest owners urge that the trial court erred in 
holding as a matter of law that they were not the owners of the 
equipment at the commencement of this action. We affirm in 
part and reverse in part. 

To the extent the trial court resolved questions upon motions 
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for directed verdicts, we review the evidence in light of the rule 
that upon such a motion the moving party is deemed to have 
admitted as true all the relevant evidence received which is 
favorable to the party against whom the motion is directed and, 
further, that the party against whom the motion is directed is 
entitled to the benefit of all proper inferences which can 
reasonably be deduced from such evidence. Quad-States, Inc. 
v. Vande Mheen, 220 Neb. 161, 368 N.W.2d 795 (1985). 

So reviewed, the evidence establishes that the Novotnys are 
the record title owners of the west half of a certain Section 7in - 
Kimball County. They also claim ownership, but are not the 
record title owners, of a portion of Section 18 adjoining the 
southern boundary of their half of Section 7. 

Through a series of transactions which are not relevant to the 
present case, Fuel Exploration, as “operator,” joined a number 
of others known as “working interest owners” or 
“nonoperators” in a project to complete the drilling of and to 
operate an oil well on the east half of Section 7, land owned by a 
Mrs. Spiker but farmed by the Novotnys along with their half 
of Section 7 and the aforesaid portion of Section 18. 

An operating agreement was executed between the working 
interest owners and Fuel Exploration, obligating the latter to 
operate the well after its completion and to procure the 
necessary equipment for so doing. The agreement states: “[AJll 
equipment and material acquired in operations on the Contract 
Area shall be owned by the parties as their interests are shown in 
Exhibit ‘A’.” Although we do not find an exhibit so designated 
in the record, the evidence establishes the identity and 
proportionate interests of the working interest owners. The 
agreement obligates the working interest Owners to pay a 
proportionate share of the cost of the equipment within 15 days 
of billing by Fuel Exploration. The record establishes that at 
least some of ‘the working interest owners had paid their 
proportionate share of the cost of the equipment. The 
agreement also provides: 

Each Non-Operator [working interest owner] grants to 
Operator [Fuel Exploration] a lien upon its oil and gas 
rights in the Contract Area [defined elsewhere in the 
agreement as being all of Section 7 and a portion of 
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Section 8], and a security interest in its share of oil and/or 
gas when extracted and its interest in all equipment, to 
secure payment of its share of expense, together with 
interest thereon at the rate provided .... 

Pursuant to the provisions of the operating agreement, Fuel 
Exploration procured the equipment in dispute, which consists 
of two oil storage tanks, a treater used to separate water from 
the oil, a pump, and various accessories and connecting flow 
lines. 

In the mistaken belief it was placing the equipment on Mrs. 
Spiker’s land, Fuel Exploration in fact placed all of the 
equipment on land owned or claimed by the Novotnys, some of 
it on the Novotnys’ half of Section 7 and some of it on Section 
18. The tanks were put on but not secured to a pair of pads 
consisting of several yards of gravel leveled and packed to 
provide drainage. The treater, which is approximately 10 feet in 
diameter and stands 20 feet tall, was bolted to a portable 
concrete block approximately 12 to 15 inches thick and 6 to 8 
feet square. The tanks were connected to the well with 
underground lines buried 4 feet deep, and there were flow lines 
from the tanks to the treater, as well as a gasline from the well to 
the treater. A treater house approximately 12 by 15 feet was also 
set against the treater to protect some valves. 

After the Novotnys discovered the error, Fuel Exploration 
attempted to buy the land on which the equipment sat. The 
Novotnys, however, did not wish to sell. Negotiations for Fuel 
Exploration to lease the land on which the equipment was 
placed fell through. Thereafter, knowing that the equipment 
was removable, Mr. Novotny erected a temporary fence around 
the equipment area, posted no trespassing signs, maintained a 
24-hour guard on the property, and notified Fuel Exploration 
that it was not licensed to enter upon his land, warning it not to 
trespass nor to remove any of the equipment. 

Fuel Exploration then filed this suit. Following the hearing 
required by Neb. Rev. Stat. § 25-1093.02 (Reissue 1979), the 
trial court found that Fuel Exploration was entitled to 
possession of the equipment and ordered its delivery to Fuel 
Exploration pursuant to Neb. Rev. Stat. § 25-1093.04 (Reissue 
1979). 
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Fuel Exploration then took possession and removed the 
equipment to Mrs. Spiker’s land. It took no more than 2 days to 
do that, as the equipment, save for the buried lines, was 
designed so it could be picked up by a medium-sized crane and 
hauled from site to site as wells go dry. After the equipment was 
removed the Novotny land was leveled and returned to an 
appearance closely resembling its original state. The 
underground lines, however, were left in place. 

After Fuel Exploration obtained the replevin order, the 
Novotnys alleged that there were others interested in the 
equipment who were not parties to the action. As a 
consequence, the working interest owners were permitted to 
join Fuel Exploration’s suit. Both the working interest owners 
and Fuel Exploration pled that no title interest passed to the 
working interest owners until the equipment had been placed on 
the Spiker land. 

At the jury trial both sides moved for directed verdicts at the 
close of all the evidence, whereupon the trial court made the 
rulings stated in the first paragraph of this opinion. 

The Novotnys contend, in connection with the first issue 
raised by their assignments of error, that they owned the 
equipment and that the trial court erred in not so ruling. They 
claim the equipment had become fixtures annexed to their land 
and could not be removed except by them. 

The term “fixture” refers to a chattel which is capable of 
existing separate and apart from realty, Frost v. Schinkel, 121 
Neb. 784, 238 N. W. 659 (1931), but which, by actual annexation 
and appropriation to the use or purpose of the realty with the 
intention of making it a permanent accession thereto, becomes 
a part of the realty. See, 7-V Transmission v. County Bd. of 
Equal., 215 Neb. 363, 338 N.W.2d 752 (1983); Cook v. 
Beermann, 201 Neb. 675, 271 N.W.2d 459 (1978), modified on 
other grounds 202 Neb. 447, 276 N.W.2d 84 (1979); Bankers 
Life Ins. Co. v. Ohrt, 131 Neb. 858, 270 N.W. 497 (1936); Frost 
v. Schinkel, supra. Once a chattel becomes a fixture, it is treated 
as a part of the realty and may not be removed therefrom except 
by the owner of the realty. See, 7-V Transmission v. County Bd. 
of Equal., supra; Bankers Life Ins. Co. v. Ohrt, supra; 35 Am. 
Jur. 2d Fixtures § 2 (1967). 
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A “trade fixture,” unlike a “fixture,” however, is not 
considered part of the realty and may be removed from the 
realty by the trade fixture’s owner, so long as the removal does 
not cause substantial damage to the realty. See, Bishop Buffets, 
Inc. v. Westroads, Inc., 202 Neb 171, 274 N.W.2d 530 (1979); 
Rothery v. Dohrse, 122 Neb. 259, 240 N. W. 296 (1932); Frost v. 
Schinkel, supra; 35 Am. Jur. 2d Fixtures § 3 (1967). 

Whether articles constructed upon realty owned by another 
become annexed to and part of the realty depends to a great 
extent upon the facts and circumstances of the particular case. 
Waters v. Reuber, 16 Neb. 99, 19 N.W. 687 (1884). The 
intention of the party making the annexation is to be inferred 
from the nature of the articles affixed, the relation between the 
parties, the situation of the party making the annexation, the 
nature of the structure, the mode of annexation, and the 
purpose or use for which the annexation has been made. See, 
T-V Transmission v. County Bd. of Equal., supra; Cook v. 
Beermann, supra. 

Given the movable character of the equipment and the fact 
that it was placed where it was by mistake, we must conclude as 
a matter of law the equipment never lost its character as chattels 
and became neither fixtures nor trade fixtures. Since the 
placement of the equipment was not permanent in nature, the 
case falls outside the general rule that in the absence of statute 
any permanent improvement placed upon land of another by 
one having no interest or title in the land, without the 
landowner’s consent, prima facie becomes a part of the realty 
and belongs to the owner of the land, although it was placed 
thereon by mistake or with a view of enforcing an adverse right 
in the land, unless there is an express agreement which takes the 
case out of the rule, or unless the owner is estopped to claim 
such ownership. See In re Estate of Carlson, 214 Neb. 453, 334 
N. W.2d 437 (1983). 

In view of the fact that the Novotnys have no proprietary 
interest in the equipment whatsoever, it seems appropriate at 
this point in this unnecessarily convoluted case that we turn our 
attention to the cross-appeal of Fuel Exploration and the 
working interest owners. 

The record establishes that the working interest owners are 
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“the people that pay the bills” and who, according to the 
operating agreement referred to above, “own” the equipment 
and did so at the time of the commencement of this action by 
Fuel Exploration. 

The Novotnys, however, in effect argue that the true 
ownership of the equipment avails Fuel Exploration and the 
working interest owners nothing. In doing so they rely on the 
rule that in a replevin action the burden is on the plaintiff to 
show the facts necessary to recover existed at the time the action 
was commenced; what takes place thereafter is immaterial in 
the consideration and determination of the merits of the case. 
State Farm Mutual Auto. Ins. Co. v. Drawbaugh, 159 Neb. 
149, 65 N.W.2d 542 (1954), overruled in part on other grounds, 
First Nat. Bank & Trust Co. v. Ohio Cas. Ins. Co., 196 Neb. 
595, 244 N.W.2d 209 (1976); Bank of Keystone v. Kayton, 155 
Neb. 79, 50 N.W.2d 511 (1951); Alliance Loan & Investment 
Co. v. Morgan, 154Neb. 745, 49 N.W.2d 593 (1951); Neb. Rev. 
Stat. § 25-10,103 (Reissue 1979). Moreover, they correctly 
argue, citing State Farm Mutual Auto. Ins. Co. v. Drawbaugh, 
supra, that the plaintiff must prove title as he or she pleads it 
and that an allegation of general ownership is not supported by 
proof of special ownership. 

It is to be noted, however, that State Farm applied that rule as 
between two claimants, each of whom had a colorable interest 
in the property at the time the replevin action was commenced; 
the plaintiff because it had paid for an insured loss, and the 
defendant because he had acquired a certificate of title. Here, 
the Novotnys, as we have seen, have no proprietary interest in 
the equipment at all. (The rule is also found in Griffing v. 
Curtis, 50 Neb. 334, 69 N.W. 968 (1897), and in Robinson v. 
Kilpatrick-Koch Dry Goods Co., 50 Neb. 795, 70 N.W. 378 
(1897). It appears, however, that in Griffing the action failed 
because insufficient facts to support the claim of special 
ownership were pled. In Robinson, as in State Farm, it appears 
each of the claimants had a colorable interest in the property.) 
The evidence in this case is sufficient to support the allegation 
of ownership made by Fuel Exploration and the working 
interest owners. 

Therefore, the trial court should have determined as a matter 
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of law that Fuel Exploration and the working interest owners 
owned the equipment as of the date the action was commenced 
and were entitled to possession as of that date. 

In view of the jury’s verdict, however, the trial court’s errors 
in those regards are not prejudicial and form no basis for 
reversal. Wausau Ins. Co. v. Schake, 220 Neb. 802, 373 N.W.2d 
669 (1985); Fleming Realty & Ins., Inc. v. Evans, 199 Neb. 440, 
259 N.W.2d 604 (1977). 

The foregoing resolution disposes of the second issue raised 
by the Novotnys’ assignments of error adversely to them; 
having no proprietary interest of any kind in the equipment, 
they are entitled to no damages. Accordingly, the $1 judgment 
in favor of the Novotnys must be and is reversed. 

The third issue raised by the Novotnys’ assignments of error 
must also be rejected. If there was error in permitting the 
working interest owners to intervene, a matter we do not 
decide, it was prompted by the Novotnys’ own allegation that 
there were others interested in the equipment who were not 
parties to the action. A party cannot be heard to complain of 
error which he or she was instrumental in bringing about. 
Bohaty v. Briard, 219 Neb. 42, 361 N.W.2d 502 (1985); 
Kluender v. Mattea, 214 Neb. 327, 334 N.W.2d 416 (1983). 

AFFIRMED IN PART, AND IN PART REVERSED. 

KrivosHa, C.J., concurs in the result. 

CAPORALE, J., dissenting. 

I agree that the Novotnys are in no position to complain of 
the working interest owners’ intervention in this case. I also 
agree that the working interest owners are and were the owners 
of the equipment when Fuel Exploration commenced this 
replevin action and that Fuel Exploration was and is not. I 
further agree that the equipment never lost its character as 
chattels and that the Novotnys therefore never acquired therein 
any interest whatsoever. 

Yet, I dissent because I consider the result reached, although 
perhaps “fair” in the sense that it allows the owners to recover 
possession from those who have absolutely no interest in the 
equipment, to be legally incorrect. 

The majority opinion ignores a basic principle of the law of 
replevin, that the plaintiff must recover on the strength of its 
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own interest in the property involved and not on any weakness 
in the interest of the defendant. Putnam Ranches, Inc. v. 
Corkle, 189 Neb. 533, 203 N.W.2d 502 (1973); Bank of 
Keystone v. Kayton, 155 Neb. 79, 50 N.W.2d 511 (1951). When 
that rule is applied, together with those cited by the majority, 
that the right to recover is dependent upon the facts as they 
existed at the time the action was commenced, that the plaintiff 
must prove the interest pled, and that proof of a special 
ownership interest does not support an allegation of general 
ownership, the inescapably correct legal conclusion is that 
because Fuel Exploration pled a general ownership interest 
rather than the special one it proved to have at the 
commencement of the action, and because the working interest 
owners pled they had no ownership interest when in fact the 
evidence establishes they did have such an interest when the 
action was commenced, neither Fuel Exploration nor the 
working interest owners are legally entitled to recover 
possession of the equipment in this action. 

The majority’s effort to distinguish this case from State Farm 
Mutual Auto. Ins. Co. v. Drawbaugh, 159 Neb. 149, 65 N.W.2d 
542 (1954), overruled in part on other grounds, First Nat. Bank 
& Trust Co. v. Ohio Cas. Ins. Co., 196 Neb. 595, 244 N.W.2d 
209 (1976), and Robinson v. Kilpatrick-Koch Dry Goods Co., 
50 Neb. 795, 70 N.W. 378 (1897), fails. The Novotnys’ 
fallacious claim that they had become the owners of the 
equipment once it was attached to their land is no more 
colorable or less colorable than the plaintiff’s incorrect claim in 
State Farm that it had acquired a paramount interest in the 
automobile by virtue of having paid for its loss by theft. In like 
fashion, the Novotnys’ claim is no more colorable or less 
colorable than that of the defendant in error in Robinson, 
which erroneously asserted it had a general ownership by virtue 
of its rights under chattel mortgages. (I agree that Griffing v. 
Curtis, 50 Neb. 334, 69 N.W. 968 (1897), does not rest on the 
rule that proof of a special ownership interest does not support 
an allegation of general ownership.) 

Accordingly, I would reverse the judgment of the district 
court returning possession of the equipment to Fuel 
Exploration and the working interest owners. Neb. Rev. Stat. 
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§ 25-10,103 (Reissue 1979). Since the Novotnys had no use for 
the equipment, I would affirm the award of $1 in nominal 
damages to them. Neb. Rev. Stat. § 25-10,104(1) (Reissue 
1979). 

It seems to me that the majority opinion is an aberration 
which does no more than demonstrate that hard facts make bad 
law. 


STATE OF NEBRASKA, APPELLEE, V. DAVIDE. BROOMHALL, 
“APPELLANT. 
374 N.W.2d 845 


Filed October 11, 1985. No. 84-871. 


1. Motions for Continuance: Appeal and Error. Motions for continuances are 
addressed to the sound discretion of the court, and in the absence of a showing 
of an abuse of discretion, a ruling on such motions will not be disturbed on 
appeal. 

: . In determining whether or not the trial court has abused its 
discretion in refusing to grant a continuance, it is proper to look to the entire 
record in the case. 

. Where due diligence by the moving party has not been shown, 
the ruling of the trial court overruling a motion for a continuance for the 
purpose of securing additional evidence will not be disturbed. 

4. Evidence: Appeal and Error. The admission of irrelevant evidence is not 
reversible error unless there is prejudice to the defendant or he is prejudiced 
from having a fair trial. 


Appeal from the District Court for Douglas County: Paut J. 
HICKMAN, Judge. Affirmed. 


S.J. Albracht of Lathrop, Albracht & Lathrop, for 
appellant. 


Robert M. Spire, Attorney General, and Harold Mosher, for 
appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 
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HASTINGs, J. 

The defendant, a 14-year-old boy whose motion to waive 
jurisdiction to the separate juvenile court was denied, was 
convicted of assault in the first degree and second degree sexual 
assault. He was sentenced to the Nebraska Penal and 
Correctional Complex for terms of 5 to 15 years and 3 to 5 years 
concurrently. On appeal to this court defendant assigns as error 
that the district court failed to grant defendant’s motion for a 
continuance of the trial and that the court erroneously allowed 
certain opinion testimony into the record without proper 
foundation. We affirm. 

On the evening of July 13, 1983, the victim, a 25-year-old 
nurse, was jogging alone in the city of Omaha. She was 
attacked, sexually assaulted, and brutally beaten about the 
head with a piece of firewood, causing brain tissue to protrude 
through the wound. According to the further testimony of the 
victim, she had an opportunity for a minute or a minute and a 
half to observe her assailant as he knelt on top of her. 

Although she was contacted by the police the latter part of 
July, she was unable to talk to the authorities. The victim 
returned to the police station in August and related to Officer 
Marilou Lawson what had happened the night of her assault, 
and described the person who had attacked her. During the 
course of that interview, she was able to help with the drawing 
of acomposite of her attacker. 

The victim met with police officers a couple of days later and 
was handed a group of five photographs of young men and was 
able to identify one, the defendant, as her attacker. She also 
made an in-court identification of the defendant as her attacker 
at the trial in March of 1984, and at two preliminary hearings 
held in November and December of 1983. 

Officer Lawson testified that the composite picture of the 
victim’s attacker was printed in the local newspaper. The police 
received several calls following the circulation of that picture, 
naming the defendant as resembling the composite. 

Defendant was arraigned on September 15, 1983, at which 
time trial was set for the next jury panel. His present counsel 
entered the case around November 1, 1983. According to the 
prosecution, the victim was available as a witness since August 
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of 1983. The record itself reveals conclusively that she was 
available as early as November 9, 1983, when she appeared at a 
hearing on a motion to transfer jurisdiction and testified in 
great detail about the attack. Defendant’s counsel declined 
cross-examination. The victim appeared again on December 
28, 1983, at a hearing to suppress identification, and testified to 
the attack in detail. Some 20 pages of the record are devoted to 
defense counsel’s cross-examination regarding identity of the 
defendant. 

This case went to trial on the first day of the jury term 
commencing March 5, 1984. Sometime preceding the prior jury 
term, which date is not apparent, counsel had requested that 
trial not commence then, and he was told by the court to be 
ready for the next panel. That was confirmed by a letter from 
the court dated February 15, 1984, which counsel stated he did 
not receive until February 27 because he had been out of town. 

Hearing was had on Wednesday, February 29, 1984, on 
defendant’s oral motion for a continuance, and on March | and 
2, 1984, on his written motion. For the purpose of this appeal 
defense counsel’s complaint was that he had been unable to 
interrogate the victim or to get a deposition from her attending 
physician, Dr. McKinney, so that he could obtain and talk to his 
own expert witness to delve into the matter of the victim’s 
ability to recall the events of the attack. However, the victim 
had been available for deposition, it would seem, at least since 
November 9 when she appeared in court and testified. 
Although defense counsel stated that he still had not received 
authorization to take Dr. McKinney’s deposition, there is no 
showing in the record that such authorization was needed or 
that he had asked for it and it had been denied to him. 

The court was concerned about the welfare of the victim. 
Apparently, she was to have had an out-of-state evaluation 
preparatory to possible additional rehabilitation services. That 
appointment was canceled because of the trial, and, according 
to her physician, she could not get into that program until the 
trial was over. The court felt that she should not be further 
inconvenienced and delayed in possible rehabilitation efforts 
by a further continuance, and it denied the motions. 

At the hearing on his motion for a new trial, the defendant 


30 221 NEBRASKA REPORTS 


offered the testimony of Dr. Charles Golden, a 
neuropsychologist. He had reviewed Dr. McKinney’s 
deposition regarding the nature and extent of the victim’s 
injuries. Based on that information and his own training and 
experience, Dr. Golden gave as his opinion that the type of 
injuries suffered by the victim would have resulted in memory 
impairment, a memory loss, and interference from the date of 
the accident to the time of trial in March and that it was likely 
that the victim was not working—testifying—from a true 
memory but on the basis of things that had happened after the 
accident. He further testified that it would have been difficult, 
if not impossible, for her to recall observations made by her on 
the day of the attack as to a description of the attacker. 

There was nothing in the testimony of Dr. Golden that 
indicated he was not available at the time of trial in March of 
1984. He did state that defense counsel had talked to him about 
the case “some months ago,” after the trial, and the date of his 
testimony was November 8, 1984. The only other reference to 
timing was made by defense counsel during argument, wherein 
he said that at the time the deposition of Dr. McKinney was 
typed up it was too late to get ahold of Dr. Golden. 

There is no question but that Dr. Golden’s testimony would 
have been relevant to defendant’s defense. True, Dr. McKinney 
did testify on cross-examination that the victim could have 
suffered from amnesia. However, he also said that he, a 
neurosurgeon, was not qualified to give an opinion as to the 
victim’s susceptibility to the power of suggestion. Therefore, it 
is necessary for us to determine whether it was error for the trial 
court to refuse a continuance so that, as an after-the-fact 
determination, Dr. Golden would have been permitted to 
testify. 

Motions for continuances are addressed to the sound 
discretion of the court, and in the absence of a showing of an 
abuse of discretion, a ruling on such motions will not be 
disturbed on appeal. State v. Denbeck, 219 Neb. 672, 365 
N.W.2d 469 (1985). 

“ ‘In determining whether or not the trial court has abused 
its discretion in refusing to grant a continuance it is proper to 
look to the entire record in the case.’ See, also, § 25-1148 R.R.S. 
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1943.” Kennedy v. State, 171 Neb. 160, 166, 105 N.W.2d 710, 
716 (1960). 

The evidence adduced shows that defense counsel was 
involved with this case 4 months prior to trial. Although 
counsel complains of never having received a medical release 
which would have enabled him to take the deposition of Dr. 
McKinney, the record does not show a request was made for one 
or was required. As noted by the appellee, “ ‘[w]here due 
diligence by the moving party has not been shown, the ruling of 
the trial court overruling a motion for a continuance for the 
purpose of securing additional evidence will not be disturbed.’ 
Frese v. Michalec, 148 Neb. 567, 568, 28 N.W.2d 197, 197 
(1947).” Brief for Appellee at 8. 

We do not believe the trial court abused its discretion in 
denying the continuance. 

In dealing with defendant’s other assignment of error, that 
the court erred in allowing a police technician to give an opinion 
as to what substances he located in the area where the victim 
was found, it is necessary to supply some additional facts. 

Gerold Klein testified that at approximately 11:30 on the 
evening of this assault, his dog rushed madly to the vestibule 
and was barking. Klein went to the door and found a woman, 
dressed in jogging clothes and covered with blood, sitting on the 
doormat, looking in the side windows of the door. He observed 
vomit on the step and was able to smell some about her. He 
called the rescue squad and later talked to the police. As he 
found out, the woman was the victim in this case. 

Neb. Rev. Stat. § 27-701 (Reissue 1979) states: 

If the witness is not testifying as an expert, his 
testimony in the form of opinions or inferences is limited 
to those opinions or inferences which are (a) rationally 
based on the perception of the witness and (b) helpful to a 
clear understanding of his testimony or the determination 
of a fact in issue. 

As the witness was not qualified as an expert, the question is 
whether the subject was proper for a lay witness. 

The relevant testimony is as follows: 

Q. And based on your experience as a person and as a 
police officer did the substances found at the scene next to 
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the Klein house appear, at least in your opinion, to be that 
of human vomit, human feces? 

MR. ALBRACHT: To which I object for the reason 
there is no proper and sufficient foundation for this 
witness to testify. He’s not competent to answer that, Your 
Honor. 


THE COURT: He may answer. He’s qualified to give a 
lay opinion as to what he feels it is. 

A. In my opinion, the substance that appeared [in the 
pictures of the scene] to be vomit was vomit and the 
substances that appeared to be feces was feces. 

The question, as presented by the prosecution, is whether the 
substances were human vomit and feces. The statute allows 
testimony rationally based on perception. There is nothing in 
the record that indicates that the witness could distinguish 
between human and nonhuman body waste. On this basis the 
question was objectionable. However, the technician’s 
testimony was that the substances were “vomit”-and “feces,” 
without reference to their origin. Additionally, on 
cross-examination, the technician testified that he could not 
distinguish human waste from that of an animal, absent a 
chemical analysis. The result is that the witness gave an 
acceptable lay opinion to an unacceptable question. 

In order to have reversible error the appellant must 
demonstrate that the error was prejudicial. “{T]he admission of 
irrelevant evidence is not reversible error unless there is 
prejudice to the defendant or heis prejudiced from having a fair 
trial.” State v. Bromwich, 213 Neb. 827, 832, 331 N.W.2d 537, 
541 (1983). 

In light of the victim’s eyewitness identification of the 
defendant, even if the statement was inadmissible, the error was 
harmless. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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IN RE INTEREST OF P.M.C., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLANT, V. V.C.T., APPELLEE. 
374 N.W.2d 598 


Filed October 11, 1985. No. 85-359. 


Appeal from the District Court for Clay County: WILLIAM 
G. CAMBRIDGE, Judge. Affirmed. 


Ted S. Griess, Clay County Attorney, and Jay J. Sullivan, 
guardian ad litem, for appellant. 


Dean N. Hansen, for appellee. 


KrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This is an appeal from a judgment of the district court for 
Clay County, Nebraska, reversing the order of the county court 
terminating the parental rights to PM.C., a minor child. 

The district court remanded the matter to the county court 
with directions to continue court supervision and the 
development of a foster care plan if the court determined that 
foster care should be continued. 

On review de novo we agree with the decision of the district 
court that the charges of willful neglect were not proven by clear 
and convincing evidence and that the best interests of RM.C. 
do not require termination of parental rights. 

AFFIRMED. 
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DANIEL N. LEAGUE, APPELLANT, V. KAER P. VANICE III, 
APPELLEE. 
374 N.W.2d 849 


Filed October 18, 1985. No. 84-399. 


Pleadings: Limitations of Actions. If a petition alleges a cause of action 
ostensively barred by the statute of limitations, such petition, in order to state a 
cause of action, must show some excuse tolling the operation and bar of the 
statute. 

Words and Phrases. Conceal means to hide, secrete, or withhold from the 
knowledge of others; to withdraw from observation; to withhold from utterance 
or declaration; to cover or keep from sight; or to hide or withdraw from 
observation, cover or keep from sight, or prevent discovery of. 

Words and Phrases: Limitations of Actions. Discovery, as used in reference toa 
statute of limitations, means that an individual acquires knowledge of a fact 
which existed but which was previously unknown to the discoverer. 

Notice: Limitations of Actions. Whatever fairly puts a person on inquiry is 
sufficient notice, where the means of knowledge are at hand; and if he omits to 
inquire, he is then chargeable with all the facts which, by a proper inquiry, he 
might have ascertained. 

Trial: Pleadings: Limitations of Actions: Proof. A defendant alleging the statute 
of limitations as an affirmative defense has the burden to prove such defense. 
Pleadings: Causes of Action: Limitations of Actions. Where the facts 
incorporated into a petition by way of amendment constitute a cause of action 
separate and independent from that stated in the original petition, the statute of 
limitations against the cause of action pleaded in the amendment runs until the 
filing of such amended petition. 

Trial: Pleadings: Causes of Action: Attorney and Client: Evidence. A claimant 
is not permitted to thrust his lack of knowledge into litigation as a foundation or 
condition necessary to sustain a claim against another while simultaneously 
retaining the lawyer-client privilege to frustrate proof of knowledge negating the 
very foundation or condition necessary to prevail on the claim asserted. 


Appeal from the District Court for Lancaster County: 


BERNARD J. McGINNn, Judge. Affirmed in part, and in part 
reversed and remanded for further proceedings. 


Terrance A. Poppe of Hecht, Sweet, Alesio & Morrow, P.C., 


for appellant. 


Victor E. Covalt III of Woods, Aitken, Smith, Greer, 


Overcash & Spangler, for appellee. 
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SHANAHAN, J. 

The district court for Lancaster County as an equity court 
held that six causes of action claimed by Daniel N. League 
against Kaer P. Vanice III, based on a corporate officer’s duty 
owed a shareholder, were barred by the statute of limitations in 
Neb. Rev. Stat. § 25-207(4) (Reissue 1979) and also dismissed a 
seventh and remaining cause of action based on alleged breach 
of duty by Vanice as League’s agent in the sale of the capital 
stock of Vanice Pontiac-Cadillac, Inc. (VPCI). We affirm in 
part and in part reverse and remand. 

Initially, all capital stock of VPCI, an incorporated 
automobile dealership conducted in downtown Lincoln at 12th 
and Q Streets, was owned by Vanice and Motor Holdings 
Division of General Motors Corporation (Motor Holdings). In 
their written contract entered August 12, 1960, Vanice and 
League agreed that League would receive 20 percent of VPCI 
capital stock as soon as Vanice acquired all the stock owned by 
Motor Holdings. Vanice was president, a director, and chief 
executive officer of VPCI in 1960 and maintained such 
relationships to VPCI until early 1980. As president of VPCI, 
Vanice received a monthly salary of $3,000 and a bonus, 20 
percent of VPCI’s annual profits before taxes. Between 1960 
and 1964, VPCI paid Vanice dividends of $59,292. This 
formula for Vanice’s compensation never changed. In late 1963 
or early 1964 League became a director of VPCI and received 
an annual director’s “fee” of $3,600. On April 13, 1965, Vanice 
acquired Motor Holdings’ stock in VPCI and transferred to 
League 143.4 shares (20 percent) of VPCI stock. 

After 1965 Vanice in his individual or personal capacity 
acquired real estate and other automobile-related businesses in 
Lincoln. During 1967, Vanice individually purchased a tract of 
real estate at 70th and O Streets, a site then near the outskirts of 
Lincoln. In May 1968 Vanice purchased Mart DoRan and Son 
body shop and placed the assets in Atlas Acceptance 
Corporation (Atlas), which was wholly owned by Vanice and 
which was formed in 1966. VPCI was conducting body shop 
operations when the DoRan transaction occurred. In 1970 
VPCI moved its operations to a part of the tract owned by 
Vanice at 70th and O Streets. and leased the property from 
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Vanice until the sale of VPCI in 1980. Another part of Vanice’s 
tract was leased to Goodyear Tire & Rubber Company in 1971, 
and still another part of the tract was sold to a third party in 
1972. Also, in 1971 VPCI began to withdraw from the business 
of leasing automobiles and transferred such business to Atlas so 
that by 1975 all auto leasing previously conducted by VPCI was 
assimilated by Atlas. Finally, in 1978 Vanice personally 
purchased Royal Motors and its real estate. 

In the spring of 1979 Vanice telephoned League and 
suggested a sale of VPCI’s capital stock for a “net” price of 
more than $1 million after satisfying VPCI’s corporate debts. In 
aletter to Vanice on May 29, 1979, League authorized Vanice to 
negotiate and consummate a sale of VPCI capital stock on 
condition that “the net purchase price for 100% of the stock in 
the corporation will be not less than one million dollars.” Vanice 
negotiated a sale to Abram, Ben, Henry, and Julius Misle 
(Misles). On June 29 Misles, Vanice, and League signed an 
agreement for Misles’ purchase of all VPCI capital stock at a 
price of $2,086,144, less corporate liabilities of VPCI. On 
January 4, 1980, Vanice, in his individual capacity and as a 
representative of VPCI, as well as agent for League, signed an 
addendum to the June 29, 1979, agreement with Misles, namely, 
specification of the net amount payable to Vanice and League 
for their sale of VPCI stock to Misles. From the sale proceeds 
paid by Misles on January 4, Vanice satisfied VPCI’s corporate 
debts of $1,042,092 and sent League two checks—one for 
$218,739.95 (20 percent of the net sale price) and another for 
$8,822.51 as payment of League’s proportionate share of 
accrued interest on the price paid by Misles. League did not 
dispute the amount of either check but, according to League, 
cashed both checks “as fast as I could.” 

League filed a petition on March 5, 1981, and alleged two 
causes of action against Vanice. One cause of action was based 
on a breach of Vanice’s duty as League’s agent in the sale to 
Misles. In the other cause of action, League alleged a breach of 
fiduciary duty owed by Vanice, as president of VPCI, to 
League, the minority shareholder of VPCI. The breach of 
fiduciary duty related to Vanice’s transactions involving Atlas’ 
auto leasing business and body shop, as well as Vanice’s real 
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estate at 70th and O Streets. 

Later, in his third amended petition, filed on April 22, 1983, 
League altered his first cause of action and complained that 
Vanice had improperly allowed deduction of certain VPCI 
debts in negotiating and determining the sale price paid by 
Misles for VPCI’s stock. League’s third amended petition also 
alleged six causes of action in addition to the question 
concerning the sale to Misles, that is, causes of action as 
follows: second—Vanice, as president of VPCI, violated a 
fiduciary duty owed League, as a minority shareholder of 
VPCI, in VPCI’s relinquishment of its auto leasing business to 
Atlas in 1972; third—improper payments of dividends by VPCI 
to Vanice from 1960 to 1964; fourth—VPCI’s payment of 
excessive compensation to Vanice in 1977, 1978, and 1979; 
fifth—Vanice’s diversion of auto body work from VPCI to 
Atlas in 1969; sixth—Vanice’s transactions involving the real 
estate at 70th and O Streets; and seventh—Vanice’s 1978 
acquisition of Royal Motors. League alleged his lack of 
knowledge regarding the transactions questioned in the second, 
third, fifth, and seventh causes of action. League again 
requested an accounting concerning the Misle sale. 

Among the 20 affirmative defenses raised in his answer, 
Vanice responded that League’s third amended petition failed to 
allege sufficient facts to constitute a cause of action and that all 
causes of action, except the first cause of action directed to the 
Misle sale, were barred by the statute of limitations. 

As authorized by Neb. Rev. Stat. § 25-221 (Reissue 1979), 
the district court ordered a separate trial regarding causes of 
action which Vanice claimed were barred by the statute of 
limitations. At the bifurcated trial on the statute of limitations, 
League admitted he received and reviewed monthly 
“accounting statement forms” submitted by VPCI to General 
Motors. These forms or reports detailed VPCI’s operations and 
financial condition. VPCI’s withdrawal from leasing 
operations in 1972 and payment of dividends from 1960 to 1964 
were reflected in the statements VPCI sent to General Motors. 

League testified that shortly after Vanice’s acquisition of the 
DoRan body shop—sometime “in the early ’60’s”— Vanice told 
him about the purchase of the body shop. League was not 
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concerned about Vanice’s purchase of the body shop, because 
“(t]he impression I had, it wasn’t doing very much volume 
....” League also testified he knew in 1979 that Vanice had 
purchased Royal Motors. Concerning Vanice’s compensation 
paid by VPCI, League testified that as early as 1970 he was 
concerned with Vanice’s salary and bonuses. In his letter sent to 
Vanice on July 28, 1970, League threatened to sue Vanice for 
“excessive compensation” paid by VPCI. In his July 28 letter 
League also, in substance, acknowledged that he knew about 
Vanice’s 1970 acquisition of the 16-acre tract at 70th and O 
Streets and subsequent sale to VPCI, when he stated: 

Based upon information concerning your activities in 
acquiring real estate and obtaining zoning thereon, I am 
concerned about the possibility that you may be planning 
to engage in a program of self-dealing between yourself, 
or other corporations controlled by you, and this 
Corporation concerning the acquisition, ownership, 
development, rental or other use of certain real estate 
which you have acquired within the corporate limits of the 
City of Lincoln.... 

Since you are a director, the chief operating officer, and 
the owner of a majority of the stock in the Corporation, I 
intend to scrutinize all transactions between yourself and 
the Corporation to the end that nothing is done to the 
detriment of myself and any other minority shareholder. 

League also acknowledged that in 1979 he had found out 
“about Royal Motors” and Vanice. VPCI neglected to hold any 
annual meeting of directors or shareholders. 

Over League’s objection, Charles Wright, an attorney who 
represented League during 1970, testified he had informed 
League that Vanice “has embarked on a course of acquiring real 
estate which may hereafter be purchased with corporate funds 
or leased to the corporation [by Vanice].” Wright also testified 
that the real estate mentioned was Vanice’s land at 70th and O 
Streets which had come to Wright’s attention in the course of 
Vanice’s efforts to obtain suitable zoning for use of the tract in 
an automobile dealership. Wright further testified that, on 
occasions in 1970, League considered filing suit on account of 
Vanice’s apparent self-dealing with VPCI, but ultimately 
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withheld suit because “there wasn’t a lot of gravy on the table to 
be litigated.” 

Upon conclusion of the trial on the issue of the statute of 
limitations, the trial court held that six causes of action, that is, 
all except the cause of action based on the Misle sale, were 
barred by the statute of limitations contained in § 25-207(4), 
which provides: “The following actions can only be brought 
within four years: . . . (4) an action for relief on the ground of 
fraud, but the cause of action in such case shall not be deemed 
to have accrued until the discovery of the fraud... .” 

At a subsequent hearing on League’s first cause of action 
(Misle sale), Vanice testified he had explained to League that 
VPCI’s debts would be satisfied from the purchase price paid by 
Misles and that Misles were not assuming any of VPCI’s 
liabilities in connection with the sale of VPCI’s capital stock. 

On May 29, 1979, League met with Vanice and the Misles at 
League’s home in Overland Park, Kansas. At this meeting 
Vanice explained and demonstrated to League, with the aid of 
notes on a “yellow sheet of paper,” that there were certain debts 
to be paid from the gross proceeds of sale but that, after such 
deductions, the net purchase price for VPCI stock would be 
more than $1 million. League testified about that May 29 
meeting: 

{Vanice] had a yellow sheet of paper similar to what you 
have there and he showed at the top of it two million 
something that he was to get for the stock and I actually 
thought at the time it included the land and buildings. 
That’s how much I knew about what was going on, that 
the whole deal was a two million something dollar deal. 
Then he started deducting from that figure certain items 
and he came down finally with the figure that showed — I 
don’t remember what it was now. I wasn’t paying too 
much attention to it. 

Abram Misle testified that Misles were not assuming any of 
VPCT1’s liabilities and that VPCI’s debts had to be paid from the 
sale proceeds at the time of closing. 

A contract for the sale of VPCI, which outlined the 
representations Vanice made to League at the May 29 meeting, 
was Signed by the parties on June 29, 1979. An addendum dated 
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October 5, 1979, relating to payment and transfer of stock was 
agreed to by the parties. In a telephone conference with Vanice 
on January 3, 1980, League agreed to a second addendum to 
the June 29, 1979, agreement, that is, a provision for the 
deduction of certain corporate debts to be deducted and paid 
from the sale proceeds, including $186,000 as the “[fJull and 
complete amount of any and all setoffs, claims, charge-backs, 
etc., by Buyer against Sellers . . . .” The parties stipulated that 
the following were VPCI’s debts paid or deducted in 
determining the net amount payable to League and Vanice at 
the closing on January 4, 1980, namely $375,000 to Kaer P. 
Vanice; $396,008 to Atlas; $12,000 to National Bank of 
Commerce; and $259,084 to General Motors Acceptance 
Corporation. Additionally, the parties stipulated that VPCI 
paid premiums on policies of life insurance on Vanice’s life and 
that such insurance policies had a net value of $24,090.37. (We 
are unable to reconcile the figures stipulated by the parties with 
the amounts distributed in conjunction with the sale of capital 
stock to Misles. However, mathematical reconciliation of 
figures used by the parties is not necessary to dispose of the 
questions on appeal.) 

The district court found there was no damage to League, 
because there was no showing that Misles would have 
completed the sale if VPCI’s debts were not satisfied. The 
district court denied League an accounting and dismissed 
League’s petition. 

For his assignments of error League contends the district 
court erred: (1) In ruling the six causes of action founded on 
Vanice’s concealment of transactions were barred by the statute 
of limitations; (2) In admitting evidence of communications 
between League and his attorney, because admission of such 
evidence violates the lawyer-client privilege protected by Rule 
503 of the Nebraska Evidence Rules (Neb. Rev. Stat. § 27-503 
(Reissue 1979)); (3) In dismissing the first cause of action based 
on the sale of VPCI stock to Misles, when League failed to show 
an agreed-to sale price which would have been paid by Misles 
without a deduction for VPCI’s debts; and (4) In denying 
League an accounting. 

Inasmuch as everyone—trial court and counsel—apparently 
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proceeded on the theory that six of the questioned transactions, 
causes of action two through seven, involved concealment of a 
breach of fiduciary duty owed by a corporate officer to a 
shareholder of the corporation, and, further, on appeal the 
parties have devoted a substantial part of their briefs and ~ 
argument to the question whether League has avoided 
§ 25-207(4), the statute of limitations concerning an action for 
fraud, we will dispose of League’s appeal accordingly. 

In our review of the district court’s judgment on the issue of 
the statute of limitations, the finding and decision of the district 
court, unless clearly wrong, will not be set aside. 

“If a petition alleges a cause of action ostensively barred by 
the statute of limitations, such petition, in order to state a cause 
of action, must show some excuse tolling the operation and bar 
of the statute.” S.I.D. No. 145 v. Nye, 216 Neb. 354, 355, 343 
N.W.2d 753, 754 (1984). Therefore, in order to avoid the fatal 
consequence of his knowledge of facts comprising a cause of 
action for fiduciary concealment or fraud, League pleaded his 
lack of knowledge about some of the transactions questioned in 
his lawsuit. 

“Conceal means ‘To hide, secrete, or withhold from the 
knowledge of others. To withdraw from observation; to 
withhold from utterance or declaration; to cover or keep from 
sight. To hide or withdraw from observation, cover or keep 
from sight, or prevent discovery of.’ ” Christopher v. Evans, 
219 Neb. 51, 55, 361 N.W.2d 193, 196 (1985). 

“ *An action for relief on the ground of fraud must be 
commenced within four years after the discovery of the 
facts constituting the fraud, or of facts sufficient to put a 
person of ordinary intelligence and prudence on an 
inquiry which, if pursued, would lead to such discovery. ” 
[Citing and quoting from Rucker v. Ward, 131 Neb. 25, 
267 N.W. 191 (1936).] . . . The requirement is that if more 
than 4 years have elapsed since the alleged fraud the victirn 
of it must allege and prove facts as to the failure to 
discover it which entitles him to maintain an action by 
virtue of the fraud, notwithstanding the lapse of time, and 
he must allege and establish diligence in this regard. 
Abels v. Bennett, 158 Neb. 699, 705-06, 64 N.W.2d 481, 485 
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(1954). 
Discovery, as used in reference to a statute of limitations, 
means that an individual acquires knowledge of a fact which 
existed but which was previously unknown to the discoverer. 
See Sacchi v. Blodig, 215 Neb. 817, 341 N.W.2d 326 (1983). 
“Whatever fairly puts a person on inquiry is sufficient 
notice, where the means of knowledge are at hand; and if 
he omits to inquire, he is then chargeable with all the facts 
which, by a proper inquiry, he might have ascertained. 
This, in effect, means that notice of facts which would 
lead an ordinarily prudent man to make an examination 
which, if made, would disclose the existence of other facts 
is sufficient notice of such other facts.” 

Baxter v. National Mtg. Loan Co., 128 Neb. 537, 558, 259 N.W. 

630, 640 (1935). 

A defendant alleging the statute of limitations as an 
affirmative defense has the burden to prove such defense. See 
Van Burg v. Van Engen, 76 Neb. 816, 107 N. W. 1006 (1906). 

The record is replete with facts negating concealment of 
Vanice’s transactions questioned by League or demonstrating 
that League either had discovered those transactions or was 
placed on notice of facts relating to such events. For 
approximately 15 years League had the dual capacity of 
director and shareholder of VPCI. As director or shareholder, 
League was given or had access to information about the 
questioned transactions. Perhaps 11 years before he 
commenced the action against Vanice, League weighed filing 
suit against Vanice but decided to forego seeking any redress 
because “there wasn’t a lot of gravy on the table.” League’s 
notion in 1970 that a lawsuit against Vanice would produce a 
pittance as a recovery is no excuse for League’s deferment in 
filing until 1981. In his sixth cause of action, League failed to 
allege facts constituting an excuse tolling the statute of 
limitations as a bar to his claim. See S.J.D. No. 145 v. Nye, 
supra. Therefore, the district court was correct in ruling that the 
sixth cause of action was barred by the statute of limitations. 
Further, League has not shown that the district court is clearly 
wrong in its decision that Vanice had satisfied the burden of 
proof regarding the statute of limitations as a bar to the second, 
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third, fifth, and seventh causes of action. 

Appellate surgery is required on League’s fourth cause of 
action, which alleges VPCI paid excessive compensation to 
Vanice “in the years 1977, 1978 and 1979.” We infer that Vanice 
received the subject compensation in each of the years 
mentioned. League’s claim based on excessive compensation 
was not asserted until April 22, 1983, when League filed his 
third amended petition. The excessive compensation claim 
pertaining to 1977 and 1978 succumbs to the same infirm 
pleading suffered by the sixth cause of action—failure to allege 
facts constituting an excuse tolling operation and bar of the 
statute of limitations. See S./.D. No. 145 v. Nye, 216 Neb. 354, 
343 N.W.2d 753 (1984). The district court correctly dismissed 
League’s fourth cause of action insofar as related to 1977 and 
1978. 

We empathize with the district court in the blitzkrieg of 
exhibits (69, including several multipage documents) and 
experience a sensation of deja vu. In Rosnick v. Marks, 218 
Neb. 499, 501, 357 N.W.2d 186, 188 (1984), another statute of 
limitations case, we expressed our puzzlement that “in framing 
the issues by pleadings, apparently neither party believed it 
necessary to include the date” on which the subject transaction 
occurred, and stated: “Proper pleading requires a petition to 
state in logical and legal form the facts which constitute the 
plaintiff’s cause of action, define the issues to which the 
defendant must respond at trial, and inform the court of the 
real matter in dispute.” 

Here, we again are puzzled at the same deficiency in the 
pleadings as existed in Rosnick v. Marks, supra. The record and 
105 pages of briefs by the parties do not supply the precise date 
in 1979 when VPCI paid Vanice the alleged excessive 
compensation. As stated in Streight v. First Trust Co., 133 Neb. 
340, 354, 275 N.W. 278, 285 (1937): “[W]here the facts 
incorporated into a petition by way of amendment constitute a 
cause of action separate and independent from that stated in the 
original petition, the statute of limitations against the cause of 
action pleaded in the amendment runs until the filing of such 
amended petition.” In view of the allegations in League’s fourth 
cause of action, if the questioned payment occurred on April 
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21, 1979, or earlier, an action based on such payment is barred 
unless there is an excuse tolling the statute of limitations. On the 
other hand, if the questioned payment(s) occurred on or after 
April 22, 1979, League has filed his action within the time 
prescribed for commencement of the action as alleged. 
Therefore, the cause of action involving 1979 may or may not 
be barred by the statute of limitations. The decision of the 
district court in holding that the statute of limitations barred 
League’s claim pertaining to 1979 is not supported by the record 
and is, therefore, clearly wrong. We remand the fourth cause of 
action, based on the 1979 payment(s) only, to the district court 
for further proceedings. 

Next, we address League’s contention that admitting 
evidence from his attorney violated the lawyer-client privilege 
contained in Rule 503 of the Nebraska Evidence Rules. Did 
League waive the lawyer-client privilege? 

Fairness is an important and fundamental consideration in 
assessing the issue of whether there has been a waiver of the 
lawyer-client privilege. See Handgards, Inc. v. Johnson & 
Johnson, 413 F. Supp. 926 (N.D. Cal. 1976). In determining 
whether there has been a waiver of the lawyer-client privilege, 
the court in Connell v. Bernstein-Macaulay, Inc., 407 F. Supp. 
420, 422-23 (S.D.N.Y. 1976), stated: 

“All of these established exceptions to the rules of 
privilege have a common denominator; in each instance, 
the party asserting the privilege placed information 
protected by it in issue through some affirmative act for 
his own benefit, and to allow the privilege to protect 
against disclosure of such information would have been 
manifestly unfair to the opposing party. The factors 
common to each exception may be summarized as 
follows: (1) assertion of the privilege was a result of some 
affirmative act, such as filing suit, by the asserting party; 
(2) through this affirmative act, the asserting party put the 
protected information at issue by making it relevant to the 
case; and (3) application of the privilege would have 
denied the opposing party access to information vital to 
his defense. Thus, where these three conditions exist, a 
court should find that the party asserting a privilege has 
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impliedly waived it through his own affirmative conduct.” 
(Citing and quoting from Hearn v. Rhay, 68 F.R.D. 574 (E.D. 
Wash. 1975).) 

“The [lawyer-client] privilege exists only to aid in the 
administration of justice, and when it is shown that the interests 
of the administration of justice can only be frustrated by the 
exercise of the privilege, the trial judge may require that the 
communication be disclosed.” Cohen, et vir v. Jenkintown Cab 
Co., et al., 238 Pa. Super. 456, 464, 357 A.2d 689, 693-94 
(1976). 

Several of League’s claims were ostensively barred by the 
statute of limitations which protected Vanice from stale claims. 
To avoid the protection given Vanice by the statute of 
limitations, League alleged Vanice’s concealment of the 
questioned events or transactions. When he _ alleged 
concealment, League injected his knowledge, or lack of 
knowledge, into the litigation as a crucial issue relevant to 
disposition of the claims based on an alleged breach of 
fiduciary duty by Vanice as an officer of VPCI. League is not 
permitted to thrust his lack of knowledge into the litigation as a 
foundation or condition necessary to sustain his claim against 
Vanice while simultaneously retaining the lawyer-client 
privilege to frustrate proof of knowledge negating the very 
foundation or condition necessary to prevail on the claim 
asserted against Vanice. Such tactic or situation would 
repudiate the sword-shield maxim suggested in Cerny v. Paxton 
& Gallagher Co., 83 Neb. 88, 92, 119 N.W. 14, 16 (1908), 
overruled on other grounds, Caster v. Moeller, 176 Neb. 446, 
126 N.W.2d 485 (1964) (“Any other rule would enable the client 
to use as a sword the protection which is awarded him as a 
shield.”). 

Recently, in Clark v. Clark, 220 Neb. 771, 371 N.W.2d 749 
(1985), we held that a mother’s petition requesting child 
custody as a result of a dissolution proceeding waives the 
physician-patient privilege conferred by Rule 504 of the 
Nebraska Evidence Rules (Neb. Rev. Stat. § 27-504 (Reissue 
1979)). As a logical analogy drawn from Clark, our conclusion 
is that League, by pleading facts necessary to sustain his causes 
of action against Vanice, waived the lawyer-client privilege 
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concerning those communications bearing upon League’s 
knowledge of events or transactions relevant to his claims 
against Vanice. Any other holding would be a triumph of form 
over substance and would lead down a legal cul-de-sac during a 
quest for truth through judicial proceedings. We find no abuse 
of discretion by the trial court in admitting communications to 
League from his attorney. Cf. Clark v. Clark, supra (waiver of 
physician-patient privilege). 

League contends Vanice violated an agent’s fiduciary duty by 
deducting corporate liabilities in arriving at the amount to be 
paid to League and Vanice as a result of their sale to Misles. The 
record substantiates that Misles purchased VPCI’s capital stock 
on the basis that VPCI was a debt-free corporation and that 
Misles would not have paid the same price for capital stock of 
VPCI burdened with debt. 

“Tt is the duty of an agent of limited authority to adhere 
faithfully to the instructions of his principal, and if he exceeds, 
violates, or neglects them, and loss results to his principal as a 
natural and ordinary consequence, he is liable therefor.” 
Winchell v. National Bank of Commerce Trust & Sav. Assn., 
181 Neb. 870, 872-73, 152 N.W.2d 2, 5 (1967). 

Assuming Vanice’s violation of League’s instruction in the 
Misle sale, League failed to offer any evidence that Misles 
would have purchased VPCI capital stock at a price greater 
than the price actually paid to League and Vanice or that Misles 
would have paid the same price for the capital stock of an 
indebted VPCI. The district court was correct in its 
determination that no loss or damage had been sustained by 
League. 

Finally, League contends he was entitled to an accounting 
regarding the sale of stock to Misles. In a simplified statement, 
the rule is: No cause of action proved, no accounting granted. 

Except that part of the district court’s judgment disposing of 
League’s fourth cause of action pertaining to 1979, the 
judgment of the district court is affirmed. However, we reverse 
that part of the district court’s judgment concerning League’s 
fourth cause of action pertaining to 1979 and remand this 
matter to the district court for further proceedings. 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 
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JOHN LEE JAMES AND EDNA DELORIS JAMES, AS PARENTS AND 


NEXT FRIENDS OF GREGORY DUWAYNE JAMES, AND AS 


INDIVIDUALS, APPELLANTS, V. JOHN MILTON LIEB AND WATTS 


TRUCKING SERVICE, INC., APPELLEES. 
375 N.W.2d 109 


Filed October 25, 1985. No. 84-254. 


Mental Distress: Negligence: Liability. In a case of bystander recovery for 
negligent infliction of emotional distress, recovery based on the reasonable 
foreseeability of the harm is a more logical and just method of determining 
ability than the “zone of danger” rule. 

: . The factors to be considered in determining liability for 
negligent infliction of emotional distress are not intended to be fixed guidelines 
but, rather, are factors to be taken into account by the court in assessing the 
degree of foreseeability of emotional injury to the plaintiff. 

Mental Distress: Negligence. In an action for negligent infliction of emotional 
distress, negligence must be measured against the particular set of facts and 
circumstances present in each case. 

. Inan action for negligent infliction of emotional distress, the 
re between the plaintiff and victim is the most crucial in determining 
foreseeability. 

Mental Distress: Negligence: Proof. Relationship within a certain degree of 
consanguinity is not required to prove a sufficient relationship for recovery in an 
action for nestecnt infliction of emotional distress. 

. A marital or intimate familial relationship will be 
altel for recovery in an action for negligent infliction of emotional distress. 
Extended family members will usually have a heavy burden proving a 
sunny close bond to allow recovery. 

. If a plaintiff in a negligent infliction of emotional 
distress case experiences actual sensory perception of the accident, the 
requirement of proximity will be satisfied. 

Menta! Distress: Negligence: Liability. The determination of liability sustained 
in a case of negligent infliction of emotional distress depends on a number of 
factors, including where, when, and how the injury to the victim entered into the 
consciousness of the plaintiff. 

Mental Distress: Negligence. In a case of negligent infliction of emotional 
distress, the emotional trauma must result from either death or serious injury to 
the victim. - 


. In order to recover in a case of negligent infliction of emotional 
distress, the plaintiff need not necessarily evidence some concurrent physical 
injury resulting from the emotional trauma. While concurrent physical injury is 
highly persuasive, it is not necessary given the current state of medical science 
and advances in psychology. 
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Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Reversed and remanded for 
further proceedings. 


David J. Cullan of Cullan, Cullan & Morrison, for 
appellants. 


Daniel P. Chesire and Stuart M. Paulson of Kennedy, 
Holland, DeLacy & Svoboda, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANr, JJ. 


WHITE, J. 

This is an appeal in a negligence action from an order of the 
district court for Douglas County sustaining the defendants’ 
demurrer to plaintiffs’ petition for failure to state a cause of 
action. 

The following facts were alleged in the petition. On August 
10, 1983, plaintiffs’ son, Gregory Duwayne James, and their 
daughter, Demetria, were riding their bicycles north on SOth 
Street in Omaha, Nebraska. A garbage truck owned by the 
defendant Watts Trucking Service, Inc., and driven by its 
employee, John Milton Lieb, was backing west on Spaulding 
Street. The truck backed into the intersection of 50th and 
Spaulding Streets, through a stop sign, and hit and ran over 
Demetria, killing her. Gregory helplessly watched the entire 
incident. As a result of witnessing his sister’s peril, Gregory 
became physically ill and suffered, and will continue to suffer, 
mental anguish and emotional distress. 

In ruling on a demurrer we are obligated to accept the 
plaintiffs’ well-pleaded facts, as distinguished from 
conclusions, as true. Allen v. County of Lancaster, 218 Neb. 
163, 352 N.W.2d 883 (1984). 

The defendants demurred, contending that since plaintiffs’ 
petition failed to allege that Gregory was within the “zone of 
danger” or in fear for his own safety, no cause of action for 
emotional distress had been asserted under Nebraska law. 
Based upon our prior holding in Fournell v. Usher Pest Control 
Co., 208 Neb. 684, 305 N.W.2d 605 (1981), the trial court 
dismissed the petition. To the extent that Fournell is in conflict 
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with this opinion, it is expressly overruled, and we therefore 
reverse and remand this cause for further proceedings in 
accordance with this opinion. 

In Fournell a young woman and her husband brought suit 
against a pest control company, alleging negligence concerning 
a termite inspection of the couple’s home. The evidence showed 
that she had suffered mental and emotional disturbances as a 
result of discovering termite infestation and damage to her 
home. The majority in that case held that, under Nebraska law, 
to state a claim for negligent infliction of emotional distress or 
trauma, a plaintiff must first show that some type of physical 
injury resulted from the emotional trauma and, secondly, that 
he or she was within the “ ‘zone of danger or actually put in 
fear for his [or her] own safety” ” Fournell, supra at 687, 305 
N.W.2d at 607. See Owens v. Childrens Memorial Hospital, 
Omaha, Nebraska, 347 F. Supp. 663 (D. Neb. 1972). The 
majority found Mrs. Fournell’s petition failing in both regards, 
claiming damages solely for mental and emotional distress, and 
affirmed the district court’s order of summary judgment for the 
defendant. Two members of this court joined in dissent. In their 
opinion mental injury alone should have been compensable, 
but at the very least the facts of the case showed that plaintiff 
had suffered a bodily injury from the emotional disturbances as 
required by Restatement (Second) of Torts § 436 A (1965), 
adopted by the majority. 

Fournell concerned potential recovery by an alleged “direct 
victim” of the defendant’s negligence. The issue of first 
impression presented to us in this case is whether and under 
what circumstances a bystander may recover for negligent 
infliction of emotional distress. The term “bystander” 
throughout this opinion refers to those persons who are not 
immediately threatened with physical injury nor placed in fear 
for their own safety by the defendant’s negligence. 

Under the “zone of danger” rule followed by this court in 
Fournell, other jurisdictions have allowed bystanders to 
recover for emotional distress only if they (1) were within a 
physical “zone of danger,” (2) feared for their own safety, and 
(3) suffered physically manifested mental or physical injuries as 
aresult of this fear. See, Tobin v. Grossman, 24 N.Y.2d 609, 249 
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N.E.2d 419, 301 N.Y.S.2d 554 (1969); Waube v. Warrington, 
216 Wis. 603, 258 N.W. 497 (1935). However, other “zone of 
danger” jurisdictions have allowed bystanders to recover 
damages for “fear for the safety of another,” so long as the 
plaintiff was also at personal risk. See, Keck v. Jackson, 122 
Ariz. 114, 593 P.2d 668 (1979); Bowman v. Williams, 164 Md. 
397, 165 A. 182 (1933). The latter view is in accordance with 
Restatement (Second) of Torts § 436 (1965), which would allow 
recovery when a family member is within the zone of danger but 
his or her emotional distress arises from fear for another’s 
safety. 

The reasoning behind this exception to the general rule 
denying recovery for the emotional distress arising from the 
fear for another is that once the defendant is found to have 
breached an original duty owing to the plaintiff, he should not 
be relieved of liability for the resulting unexpected or unusual 
bodily harm to the plaintiff. The Restatement, supra § 436, 
comment f.; Prosser and Keeton on the Law of Torts, Limited 
Duty § 54 (Sth ed. 1984). 

The “zone of danger” rule in general has been defended as a 
more rational means of determining liability than the “impact” 
rule which it replaced and which was abandoned by this court in 
Rasmussen v. Benson, 133 Neb. 449, 275 N.W. 674 (1937). The 
“zone of danger” rule supposedly provided the internal 
consistency lacking in its precursor. The “impact” rule denied 
damages for emotional distress unless the plaintiff also suffered 
a contemporaneous physical impact: an event logically 
unrelated to interest sought to be protected—fear for one’s own 
safety. See, generally, Annot., 64 A.L.R.2d 100 (1959). 

Advocates of the “zone of danger” rule also argue that it 
provides workable, reasonable limits to the liability of a 
potential defendant. Stadler v. Cross, 295 N.W.2d 552 (Minn. 
1980). “Under the zone-of-danger rule the courts and juries can 
objectively determine whether plaintiffs were within the zone of 
danger. Furthermore, plaintiffs can be cross-examined 
regarding whether their fear was for themselves or for another.” 
Stadler, supra at 554. The “zone of danger” rule is currently 
followed by several jurisdictions. See, generally, Winter, A Tort 
in Transition: Negligent Infliction of Mental Distress, 70 
A.B.A. J. 62 (1984). 
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However, in 1968 the California Supreme Court became the 
first jurisdiction to abolish the “zone of danger” rule and allow 
a bystander to recover for negligently inflicted emotional 
distress in its now landmark decision of Dillon v. Legg, 68 Cal. 
2d 728, 441 P.2d 912, 69 Cal. Rptr. 72 (1968). Since that time, a 
growing number of jurisdictions have taken another look at this 
tort and have either adopted or modified the Dillon approach 
and allowed bystander recovery for negligent infliction of 
emotional distress. See, Versland v. Caron Transport, —___ 
Mont. , 671 P.2d 583 (1983); Apache Ready Mix Co., Inc. 
v. Creed, 653 S.W.2d 79 (Tex. App. 1983); Ramirez v. 
Armstrong, 100 N.M. 538, 673 P.2d 822 (1983); Paugh v. 
Hanks, 6 Ohio St. 3d 72, 451 N.E.2d 759 (1983); Culbert v. 
Sampson's Supermarkets Inc. , 444 A.2d 433 (Me. 1982); Entex, 
Inc. v. McGuire, 414 So. 2d 437 (Miss. 1982); Barnhill v. Davis, 
300 N.W.2d 104 (lowa 1981); Portee v. Jaffee, 84 N.J. 88, 417 
A.2d 521 (1980); Sinn v. Burd, 486 Pa. 146, 404 A.2d 672 
(1979); Corso v. Merrill, 119 N.H. 647, 406 A.2d 300 (1979); 
Dziokonski v. Babineau, 375 Mass. 555, 380 N.E.2d 1295 
(1978); D’Ambra v. United States, 114 R.1. 643, 338 A.2d 524 
(1975); Leong v. Takasaki, 55 Hawaii 398, 520 P.2d 758 (1974); 
Toms v McConnell, 45 Mich. App. 647, 207 N.W.2d 140 (1973); 
D’Amicol v. Alvarez Shipping Co., 31 Conn. Supp. 164, 326 
A.2d 129 (1973). 

In Dillon the plaintiffs, a mother and daughter, both 
witnessed an accident in which another daughter was struck and 
killed by a negligent driver. Arguably, the sister of the victim 
was within the zone of danger; her mother was not. In the view 
of the California Supreme Court, the facts of Dillon illustrated 
the fallacy of the “zone of danger” rule, which would deny 
recovery to one plaintiff, the mother, and allow recovery to the 
daughter. In the court’s view, relief for the trauma equally 
suffered by both plaintiffs upon the apprehension of the child’s 
death should not be based on the happenstance of a few yards. 
Dillon, supra. 

At the outset of its discussion the Dillon court recognized 
that any claim for bystander recovery must necessarily be based 
on the defendant’s adjudicated liability and fault for the injury 
or death of the victim. Without such fault there is no 
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“foundation for the tortfeasor’s duty of due care to third 
parties who, as a consequence of such negligence, sustain 
‘emotional trauma.” Dillon, supra at 733, 441 Fad at 916, 69 
Cal. Rptr. at 76. 
In analyzing the issue the court noted that siGiaeally 
the simple facts of plaintiff’s complaint would establish a 
cause of action: the complaint alleges that defendant 
drove his car (1) negligently, as a (2) proximate result of 
which plaintiff suffered (3) physical injury. Proof of these 
facts toa jury leads to recovery in damages; indeed, such a 
showing represents a classic example of the type of 
accident with which the law of negligence has been 
designed to deal. 
Dillon, supra at 733-34, 441 P.2d at 916, 69 Cal. Rptr. at 76. 
It has been similarly stated that 
[ijn Nebraska, a determination of “proximate cause” 
consists of three elements: (1) negligence without which 
injury would not have occurred, (2) injury which is the 
natural and probable consequence of the negligence and 
(3) the absence of an efficient, intervening cause breaking 
the causal connection between the injury and the acts or 
omissions of negligence. 
Petznick v. United States, 575 F. Supp. 698, 709 (D. Neb. 1983). 
Quoting from Prosser, the Dillon court continued, stating: 
The assertion that liability must nevertheless be denied 
because defendant bears no “duty” to plaintiff “begs the 
essential question—whether the plaintiff’s interests are 
entitled to legal protection against the defendant’s 
conduct. . . . It [duty] is a shorthand statement of a 
conclusion, rather than an aid to analysis in itself... . But 
it should be recognized that ‘duty’ is not sacrosanct in 
itself, but only an expression of the sum total of those 
considerations of policy which lead the law to say that the 
particular plaintiff is entitled to protection.” (Prosser, 
Law of Torts, supra, at pp. 332-333.) 
Dillon v. Legg, 68 Cal. 2d 728, 734, 441 P.2d 912, 916, 69 Cal. 
Rptr. 72, 76 (1968). 
The interest worthy of legal protection presented by 
bystander cases such as the one before us was best described by 


JAMES v. LIEB 53 
~ Cite as 221 Neb. 47 


the New Jersey Supreme Court when it adopted Dillon: 
[T]he interest assertedly injured is more than a general 
interest in emotional tranquility. It is the profound and 
abiding sentiment of parental love. The knowledge that 
loved ones are safe and whole is the deepest wellspring of 
emotional welfare. Against that reassuring background, 
the flashes of anxiety and disappointment that mar our 
lives take on safer hues. No loss is greater than the loss ofa 
loved one, and no tragedy is more wrenching than the 
helpless apprehension of the death or serious injury of one 
whose very existence is a precious treasure. 

Portee v. Jaffee, 84 N.J. 88, 97, 417 A.2d 521, 526 (1980). We 

find the profound and abiding love for one’s sibling to be no less 

significant. 

In its analysis the Dillon court reversed its position on the 
concept of a limited duty precluding liability to a plaintiff 
outside the zone of physical danger. According to the court, 
“the chief element in determining whether defendant owes a 
duty or an obligation to plaintiff is the foreseeability of the risk, 
that factor will be of prime concern in every case.” Dillon, 
supra at 740, 441 P.2d at 920, 69 Cal. Rptr. at 80. The court 
acknowledged, though, that 

{iIn order to limit the otherwise potentially infinite 
liability which would follow every negligent act, the law of 
torts holds defendant amenable only for injuries to others 
which to defendant at the time were reasonably 


foreseeable. 
In the absence of “overriding policy considerations . . . 
foreseeability of risk [is] of . . . primary importance in 


establishing the element of duty.” 
Dillion, supra at 739, 441 P.2d at 919, 69 Cal. Rptr. at 79. 
While recognizing that “no immutable rule” could establish 
the defendant’s duty for every future case, the court suggested 
the following “guidelines” as aids in resolution of bystander 
claims: 
(1) Whether plaintiff was located near the scene of the 
accident as contrasted with one who was a distance away 
from it. (2) Whether the shock resulted from a direct 
emotional impact upon plaintiff from the sensory and 
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contemporaneous observance of the accident, as 
contrasted with learning of the accident from others after 
its occurrence. (3) Whether plaintiff and the victim were 
closely related, as contrasted with an absence of any 
relationship or the presence of only a distant relationship. 
Dillon, supra at 740-41, 441 P.2d at 920, 69 Cal. Rptr. at 80. 

We note that the facts of the instant case squarely fit within 
these guidelines. While these guidelines have also been called 
arbitrary, see Prosser and Keeton on the Law of Torts, Limited 
Duty § 54 (Sth ed. 1984), we believe the Dillon approach 
based upon the reasonable foreseeability of the harm to be a 
more logical and just method of determining a defendant’s 
liability than the artificial boundaries of recovery drawn by the 
-“zone of danger” rule. 

Subsequent California cases have applied these guidelines 
with varying degrees of strictness. See, Krouse v. Graham, 19 
Cal. 3d 59, 562 P.2d 1022, 137 Cal. Rptr. 863 (1977) (court noted 
that direct emotional impact from sensory and con- 
temporaneous observance did not require plaintiff to 
actually see the accident); Archibald v. Braverman, 275 Cal. 
App. 2d 253, 79 Cal. Rptr. 723 (1969) (plaintiff mother allowed 
to recover when she immediately arrived on the scene after the 
injury); Jansen v. Children’s Hospital Medical Center, 31 Cal. 
App. 3d 22, 106 Cal. Rptr. 883 (1973) (interpreting Archibald as 
allowing recovery because mother heard explosion and 
experienced a contemporaneous sensory perception). But see, 
Ebarb v. Woodbridge Park Ass’n, Inc., 164 Cal. App. 3d 781, 
210 Cal. Rptr. 751 (1985); Parsons v. Superior Court for Cty. of 
Monterey, 81 Cal. App. 3d 506, 146 Cal. Rptr. 495 (1978); 
Arauz v. Gerhardt, 68 Cal. App. 3d 937, 137 Cal. Rptr. 619 
(1977) (mother denied recovery for arriving at scene after the 
accident occurred). 

Generally, commentators believe, based upon recent cases, 
that California courts will require strict adherence to and will 
mechanically apply the Dillon guidelines in bystander recovery 
cases. See, e.g., Diamond, Dillon v. Legg Revisited: Toward a 
Unified Theory of Compensating Bystanders and Relatives for 
Intangible Injuries, 35 Hastings L.J. 477 (1984); Comment, 
Negligent Infliction of Emotional Distress: A Proposal for a 
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Recognized Tort Action, 67 Marq. L. Rev. 557 (1984). 

Our review of the Dillon line of cases leads us to the same 
conclusion the Ohio Supreme Court reached: “These factors 
were not intended to be fixed guidelines with which an 
aggrieved plaintiff-bystander was required to satisfy in order to 
recover; rather, the factors were to be taken into account by 
courts in assessing the degree of foreseeability of emotional 
injury to the plaintiff.” Paugh v. Hanks, 6 Ohio St. 3d 72, 76, 
451 N.E.2d 759, 764 (1983). In an action for negligent infliction 
of emotional distress, as in any negligence action, “[nJegligence 
must be measured against the particular set of facts and 
circumstances present in each case.” McGinn v. City of Omaha, 
217 Neb. 579, 585, 352 N.W.2d 545, 549 (1984). Accord Haught 
v. Maceluch, 681 F.2d 291 (Sth Cir. 1982). 

We adopt the foreseeability approach of Dillon, with the 
following comments and modifications. 

First, of the three Dillon factors the relationship between the 
plaintiff and victim is the most valuable in determining 
foreseeability, and therefore the most crucial. Portee v. Jaffee, 
84N.J. 88, 417 A.2d 521 (1980); D’Ambra v. United States, 114 
R.I. 643, 338 A.2d 524 (1975). As the Rhode Island Supreme 
Court stated, “Personal relationship may link people together 
more tightly, if less tangibly, than any mere physical and 
chronological proximity.” D’Ambra, supra at 656-57, 338 A.2d 
at 531. Furthermore, medical authorities are generally in 
agreement that a mere bystander who has no significant 
relationship with the victim will not suffer the profound, 
systematic mental and emotional reaction likely to befall a close 
relative as a result of witnessing or learning of the victim’s 
death. See, Diamond, supra; Leibson, Recovery of Damages 
for Emotional Distress Caused by Physical Injury to Another, 
15 J. Fam. L. 163 (1977). 

To satisfy this factor we choose not to require a relationship 
within a certain degree of consanguinity, as the lowa Supreme 
Court did. Barnhill v. Davis, 300 N.W.2d 104 (lowa 1981). 
Rather, we will require that there be a marital or intimate 
familial relationship between the plaintiff and the victim. 

This particular facet of Dillon was sharply criticized by the 
court in Jobin v. Grossman, 24 N.Y.2d 609, 615, 249 N.E.2d 
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419, 422, 301 N.Y.S.2d 554, 558 (1969): 
But foreseeability, once recognized, is not so easily 
limited. Relatives, other than the mother, such as fathers 
or grandparents, or even other caretakers, equally 
sensitive and as easily harmed, may be just as foreseeably 
affected. Hence, foreseeability would, in short order, 
extend logically to caretakers other than the mother, and 
ultimately to affected bystanders. 
We believe this fear is unfounded. For if we require, as 
Professor Leibson suggests, “evidence of a close relationship 
between the plaintiff and the victim, one in which there was a 
strong bond between the two, it will be apparent that, in most 
cases involving relatives other than immediate family members, 
the evidence will not be sufficient to establish such a 
relationship.” Leibson, supra at 198. The explanation for this 
insufficiency, according to Leibson, lies in the nature of our 
modern families. Today the extended family often has limited 
involvement in day-to-day activities of other family members 
and relatives and, therefore, would not typically possess the 
strong bond necessary to meet the test. 

Our holding would not eliminate aunts, uncles, and 
grandparents from the class of potential plaintiffs, but would 
place upon them a heavier burden of proving a significant 
attachment. 

Second, we address the factor that plaintiff’s shock result 
from a “sensory and contemporaneous observance of the 
accident.” No other aspect of the Dillon decision has drawn 
more attention than this factor. We agree with the observation 
of the Montana Supreme Court that if a “plaintiff is required to 
experience actual sensory perception of the accident, the 
requirement of proximity is necessarily satisfied.” Versland v. 
Caron Transport, Mont. __, __, 671 P.2d 583, 586 
(1983). It has been suggested that the requirements of physical 
proximity and “contemporaneous observation” impugn the 
integrity of the Dillon approach and that Dillon has merely 
replaced the arbitrary spatial boundary of the “zone of danger” 
rule with an arbitrary temporal boundary. See Diamond, Dillon 
v. Legg Revisited: Toward a Unified Theory of Compensating 
Bystanders and Relatives for Intangible Injuries, 35 Hastings 
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L.J. 477 (1984). 
It is true in cases such as the one before us that the 
contemporaneous observation guideline would serve to assure 
the minds of a jury that the emotional injury is serious. 
However, if a sufficiently close relationship exists, the 
psychological reaction of the plaintiff in many cases could be 
the same or perhaps worse upon the hearing of the loss. See 
Leibson, supra. 
Rather, this guideline is, in effect, a policy consideration 
concerning the extent of the defendant’s liability. As one court 
has stated, “Without such perception, the threat of emotional 
injury is lessened and the justification for liability is fatally 
weakened. The law of negligence, while it redresses suffering 
wrongfully caused by others, must not itself inflict undue harm 
by imposing an unreasonably excessive measure of liability.” 
Portee v. Jaffee, 84N.J. 88, 99, 417 A.2d 521, 527 (1980). 
We believe that the Massachusetts Supreme Court has a 
better perspective on this criterion. The determination of 
liability for the injury sustained “depends on a number of 
factors, such as where, when, and how the injury, to the third 
person entered into the consciousness of the claimant, and what 
degree there was of familial or other relationship... .” 
Dziokonski v. Babineau, 375 Mass. 555, 568, 380 N.E.2d 1295, 
1302 (1978). 
A plaintiff who rushes onto the accident scene and finds a 
loved one injured has no greater entitlement to 
compensation for that shock than a plaintiff who rushes 
instead to the hospital. So long as the shock follows closely 
on the heels of the accident, the two types of injury are 
equally foreseeable. 

Ferriter v. Daniel O’Connell’s Sons, Inc., 381 Mass. 507, 518, 

413 N.E.2d 690, 697 (1980). 

In addition to proving a sufficiently close relationship, we 
hold that the emotional trauma, the foreseeable harm to be 
redressed, must result from either death or serious injury to the 
victim. While minor injuries to a loved one may trigger 
emotions of sorrow and anxiety, these emotions pale in 
comparison to the profound grief, fright, and shock 
experienced following an accidental death or serious injury. 
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See, Portee v. Jaffee, supra; Ramirez v. Armstrong, 100 N.M. 
538, 673 P.2d 822 (1983). 

Before concluding, we must also address the further 
requirement of a cause of action for emotional distress in 
Fournell vy. Usher Pest Control Co. , 208 Neb. 684, 305 N.W.2d 
605 (1981), that plaintiff must evidence some concurrent 
physical injury resulting from the emotional trauma. Other 
courts adopting the Dillon approach, to a certain degree, have 
retained this feature of the “zone of danger” rule. See, e.g., 
Ramirez v. Armstrong, supra; Barnhill v. Davis, 300 N.W.2d 
104 (Iowa 1981); Corso v. Merrill, 119 N.H. 647, 406 A.2d 300 
(1979). We now reject this requirement for many of the reasons 
stated in the Chief Justice’s dissent in Fournell, supra at 697, 
305 N.W.2d at 611: “To . . . require that, before one who is 
mentally injured may recover, he must at least regurgitate once 
seems . . . to be imposing upon the law a requirement that 
makes little or no sense.” 

Ostensibly, the problem in this area is of proving to a jury 
that a reasonable person in the position of the bystander 
plaintiff has suffered a compensable injury. While physical 
manifestation of the psychological injury may be highly 
persuasive, such proof is not necessary given the current state of 
medical science and advances in psychology. There are 
primarily three problems with this requirement: (1) It is 
overinclusive, since it could possibly lead to recovery for trivial 
claims of mental distress accompanied by physical symptoms; 
(2) It is underinclusive, since serious distress is arbitrarily 
deemed not compensable if not accompanied by physical 
symptoms; and (3) It encourages extravagant pleadings and 
distorted testimony. See, Molien v. Kaiser Foundation 
Hospitals, 27 Cal. 3d 916, 616 P.2d 813, 167 Cal. Rptr. 831 
(1980); Culbert v. Sampson’s Supermarkets Inc., 444 A.2d 433 
(Me. 1982); Sinn v. Burd, 486 Pa. 146, 404 A.2d 672 (1979); 
Paugh v. Hanks, 6 Ohio St. 3d 72, 451 N.E.2d 759 (1983). 

In reaching our decision we are not unmindful of the several 
policy arguments advanced against the cause of action we have 
adopted. Typically, opponents of expanding liability in this area 
contend that (1) bystander recovery will inundate the courts 
with fictitious injuries and fraudulent claims; (2) courts will be 
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deluged with a flood of litigation; (3) bystander recovery will 
unduly burden defendants with undue liability; and (4) once 
recognized, liability cannot reasonably be restrained. Each of 
these arguments have been adequately reflected by other 
courts. See, Sinn v. Burd, supra; Culbert v. Sampson’s 
Supermarkets Inc., supra. We add the following comments. 

First, even courts opposed to recognizing this cause of action 
have acknowledged that the fear of fraudulent claims alone is 
an insufficient reason to deny all such claims. See Jobin v. 
Grossman, 24 N.Y.2d 609, 249 N.E.2d 419, 301 N.Y.S.2d 554 
(1969). Furthermore, the “zone of danger” rule also carries 
with it the risk of fraudulent claims. “It is not hard to imagine 
plaintiffs and their attorneys falsely alleging that the claimant 
was in some small way injured by the defendant’s negligence, or 
was within the zone of danger in order to present a valid cause 
of action.” Leibson, Recovery of Damages for Emotional 
Distress Caused by Physical Injury to Another, 15 J. Fam. L. 
163, 174 (1977). Also, it is not unlikely that under a “zone of 
danger” rule plaintiffs would carefully draft pleadings so as to 
vaguely present a factual question that the plaintiff was also in 
peril. Leibson, supra. 

Second, taking California as an example, experience shows 
that its courts have not been overwhelmed with litigation in this 
area. See Ramirez v. Armstrong, 100 N.M. 538, 673 P.2d 822 
(1983). 

Third, the “dollars and cents” argument that society cannot 
afford the costs that will ensue from recognizing liability for the 
demonstrable injury of emotional distress naturally resulting 
from defendant’s negligent act has been aptly dispelled. See 
D’Ambra v. United States, 114 R.1. 643, 338 A.2d 524 (1975). 
The possibility of increased insurance costs alone should not 
deny recovery for an otherwise valid claim. 

Finally, we are not delayed by the specter that recognizing a 
cause of action for bystander recovery will naturally entail 
liability to every acquaintance of the victim. As we have 
emphasized, the class of bystanders limited to those with a 
marital or intimate familial status will sufficiently circumscribe 
the defendant’s liability. . 

In summary, we hold that a plaintiff bystander has a cause of 
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action for negligently inflicted foreseeable emotional distress 

upon a showing of marital or intimate familial relationship with 

a victim who was seriously injured or killed as a result of the 

proven negligence of a defendant. We thus find error in the 

district court’s order sustaining the defendants’ demurrer. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

KRIvosHa, C.J., concurring. 

I am in complete agreement with the majority in this case. I 
write separately because I believe that our decision in the instant 
case has not only moved us from the “zone of danger” rule to a 
modified “foreseeability” rule in cases of this nature but also 
stands for the proposition that from this point forward one in 
Nebraska may recover for emotional distress proximately 
caused by the defendant’s negligence even if no physical injury 
is sustained. 

CAPORALE, J., dissenting. 

I dissent. In the past, Nebraskans were required to bear the 
cost of compensating one’s physically manifested fear for his or 
her own safety. Fournell v. Usher Pest Control Co., 208 Neb. 
684, 305 N.W.2d 605 (1981). Now, Nebraskans are required to 
bear the more onerous cost of compensating one’s psychic pain 
over the injury of another. 

Contrary to the view of the majority, the “dollars and cents” 
argument has not been dispelled, at least not for me. The harsh 
reality is that there are societal costs to compensating for 
accidents; the greater the number of elements of damage, the 
greater are those costs. See G. Calabresi, The Costs of 
Accidents, A Legal and Economic Analysis 22, 23, 26, 27, 
215-25 (1977). I find nothing in the record before us, or the 
majority opinion, which deals with those arguments other than 
the bald assertion that they have been “aptly dispelled.” The 
case to which the majority opinion cites as supporting that 
statement, D’Ambra v. United States, 114 R.1. 643, 338 A.2d 
§24 (1975), does nothing of the sort. The D’Ambra opinion 
makes it quite clear that, in the judgment of that court, the 
economic policy issues were “no bar to an extension of 
potential liability.” Jd. at 654, 338 A.2d at 530. That approach, I 
respectfully suggest, dispels nothing; the costs are still there. 
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Of course, Nebraska’s earlier “zone of danger” rule was 
arbitrary, but the “bystander recovery” rule is no less so. 
Pearson, Liability to Bystanders for Negligently Inflicted 
Emotional Harm—A Comment on the Nature of Arbitrary 
Rules, 34 U. Fla. L. Rev. 477 (1982). The “zone of danger” rule 
at least had the virtue of being susceptible to more objective 
proof. 

That observation leads to another concern. The dispersive 
nature of the majority opinion, and the Chief Justice’s 
concurring opinion, leaves me with no clear notion of what the 
majority envisions the limits of the rule to be. I recognize that 
the opinion must be read in the context of the facts pled in this 
case, but I respectfully suggest that the matter would have been 
left in a less confusing state if the majority opinion had limited 
itself to a consideration of those facts. 

I would have affirmed the district court’s order of dismissal. 

BosLAuGH and Hastinos, JJ., join in this dissent. 


City OF LINCOLN, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE, V. BILLY BRUCE AND BETTY BRUCE, APPELLANTS. 
375 N.W.2d 118 


Filed October 25, 1985. No. 84-503. 


1. Rules of the Supreme Court: Appeal and Error. Failure to comply with Neb. Ct. 
R. 16A (rev. 1983) requiring that a copy of the brief assigning the 
unconstitutionality of a statute be served upon the Attorney General in those 
cases in which he is not already a party is fatal to a consideration of the issue by 
the Nebraska Supreme Court. 

2. Ordinances: Presumptions: Constitutional Law. An ordinance is presumed to 
be constitutional, and its unconstitutionality must be clearly established. 

3. Ordinances: Zoning: Presumptions. In the absence of clear and satisfactory 
evidence to the contrary, a zoning ordinance is presumed to be valid. 

4. Ordinances: Zoning. Zoning ordinances should be given a fair and reasonable 
construction in light of the manifest intention of the legislative body, the objects 
sought to be attained, the natural import of the words used in common and 
accepted usage, the setting in which they are employed, and the genera! structure 
of the law as a whole. 
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. Where the provisions of a zoning ordinance are expressed in 
common words of everyday use, without enlargement, restriction, or definition, 
they are to be interpreted and enforced according to their generally accepted 
meaning. 

6. Statutes. A legislative act will not be permitted to operate retroactively where it 
invalidates or impairs contractual obligations or interferes with vested rights. 

7. Ordinances: Zoning. Generally, a zoning ordinance will not be applied 
immediately to a use which the ordinance renders nonconforming. 

8. Ordinances. Ordinances which limit and plan for the elimination of 
nonconforming uses generally are enforceable. 

9. Courts: Municipal Corporations: Ordinances: Presumptions. Courts are 
required to presume that a legislative body, in enacting ordinances, acted within 
its authority, and the burden rests on those who challenge their validity to show 
that, in the matter called in question, the action of the municipal authorities was 
arbitrary, unreasonable, and without substantial relation to public safety, 
health, morals, or general welfare. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLug, Judge. Affirmed. 


Dana M. London, for appellants. 


John C. McQuinn, Assistant Lincoln City Attorney, for 
appellee. 


KrivosHaA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GrRANyr, JJ. 


CAPORALE, J. 

Defendants, Billy and Betty Bruce, husband and wife, 
appeal from a mandatory injunction requiring that they remove 
a mobile home from their property. The Bruces assert two 
assignments of error. Firstly, the district court erred in ruling 
that the subject section of the Lincoln Municipal Code does not 
deprive them of equal protection of the law under the federal 
and state Constitutions. The argument they actually make with 
respect to the claimed unconstitutionality of the municipal 
code, as contrasted to an enabling statute, however, is that the 
relevant code provision is vague and therefore deprives them of 
due process. Secondly, the district court erred in ruling that the 
use made of the mobile home is not an accessory one 
customarily incident to the permitted uses of the subject 
property. We find both assignments to be without merit and, 
accordingly, affirm the decree of the district court. 
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In the interest of completeness we note that this is the second 
time that the propriety of maintaining a mobile home on the 
Bruces’ property is before this court. The first appearance, 
State v. Bruce, 213 Neb. 661, 330 N.W.2d 752 (1983), presented 
arelated, but different, legal issue. 

The City of Lincoln instituted this action to obtain a 
mandatory injunction commanding the Bruces to remove a 
mobile home from their property. The city alleges a violation, 
among others, of Lincoln Mun. Code § 27.07.050 (1979). That 
section of the code states: “Accessory uses permitted in the AG 
agriculture district are accessory buildings and uses customarily 
incident to any of the permitted uses in the district.” Lincoln 
Mun. Code § 27.07.020 (1979) permits buildings for certain 
specified agricultural uses and further provides that a “building 
or premises” within the AG agriculture district “shall be 
permitted to be used for . . . [sJingle-family dwellings.” 

The Bruces own the subject property which is zoned AG 
agriculture and is located in Lancaster County. Although this 
parcel of land, consisting of approximately 5 acres, is not 
located within the Lincoln city limits, it is within the city’s 3-mile 
zoning jurisdiction granted by Neb. Rev. Stat. § 15-902 
(Reissue 1983). 

The Bruces bought their property in 1955, at which time a 
mobile home was situated on the premises. That or another 
mobile home was kept on the property periodically from the 
time of purchase through May of 1969. No mobile home was on 
the property thereafter until January of 1973, when a mobile 
home was again placed thereon. This mobile home has been 
occupied since 1979 by various parties other than the Bruces 
themselves. At the time of trial the Bruces’ 26- or 27-year-old 
daughter resided in the mobile home, which is attached to 
utilities. The Bruces themselves live in a single-family home also 
located on the property. 

After January 1, 1978, and prior to May 8, 1979, the 
property was located in an A-1 single-family zoning district, 
which permitted single-family dwellings and accessory uses 
incidental thereto. After May 8, 1979, and prior to March 29, 
1982, the area within which the property is located was zoned as 
R-3 residential. That zoning permitted single- and two-family 
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dwellings. 

Several witnesses testified that the Bruces’ mobile home 
constituted a nonconforming use of the property and that it 
constituted a nuisance and presented a danger to the 
surrounding structures and inhabitants. Mrs. Bruce testified 
that she and her husband lease some land adjoining their 
property, and it, together with their own land, is used to pasture 
up to five calves and three horses. She also testified that some of 
the land is planted in corn and alfalfa. Other witnesses testified 
they saw neither animals nor fences on the property. 

In connection with the first issue presented by their 
assignments of error, the Bruces appear to contend that 
§ 15-902 unconstitutionally deprives them of equal protection 
of the laws under the fourteenth amendment to the U.S. 
Constitution and art. I, §§ 1 and 3, of the Nebraska 
Constitution. Their claim is based on the fact that as 
nonresidents of the city of Lincoln they do not have the right to 
vote for the officials making land use decisions on their 
property. 

The short answer to that contention is that the Bruces have 
failed to comply with Neb. Ct. R. 16A (rev. 1983) requiring that 
a copy of the brief assigning the unconstitutionality of a statute 
is to be served upon the Attorney General in those cases in 
which he is not already a party. That failure is fatal to a 
consideration of the foregoing argument by this court. 
Vanarsdale v. Lincoln County, 212 Neb. 790, 326 N.W.2d 47 
(1982). 

We therefore move on to a consideration of the Bruces’ 
attack on § 27.07.050 of the Lincoln Municipal Code. As noted 
earlier, although the assignment of error attacks the section on 
the basis it deprives them of “equal protection,” the argument 
actually presented is that the section is vague and, thus, deprives 
the Bruces of due process. Specifically, the Bruces contend that 
the term “accessory use” is not defined so as to give them notice 
that their conduct is impermissible. 

We begin with the concept that an ordinance is presumed to 
be constitutional and that its unconstitutionality must be clearly 
established. State v. Davison, 213 Neb. 173, 328 N.W.2d 206 
(1982). More specifically, in the absence of clear and 
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satisfactory evidence to the contrary, a zoning ordinance is 
presumed to be valid. Sasich v. City of Omaha, 216 Neb. 864, 
347 N.W.2d 93 (1984). 

To expect the City of Lincoln to list in detail each use which 
might be incidental to a primary use is unreasonable and 
absurd. City of Beatrice vy. Goodenkauf, 219 Neb. 756, 366 
N.W.2d 411 (1985), establishes that zoning laws should be given 
a fair and reasonable construction in light of the manifest 
intention of the legislative body, the objects sought to be 
attained, the natural import of the words used in common and 
accepted usage, the setting in which they are employed, and the 
general structure of the law as a whole. Where the provisions of 
a zoning ordinance are expressed in common words of everyday 
use, without enlargement, restriction, or definition, they are to 
be interpreted and enforced according to their generally 
accepted meaning. In that case we held that caring for a large 
number of dogs did not constitute “animal husbandry” and, 
thus, was not an accessory use which was defined in the 
pertinent ordinance as something “ ‘normally appurtenant to 
the permitted uses and structures.’ ” Id. at 759, 366 N.W.2d at 
413. 

We conclude that § 27.07.050 is sufficiently clear and certain 
as to inform the Bruces what types of uses are permitted and not 
permitted as accessory uses. Therefore, the Bruces’ contention 
in connection with their first assignment of error, that the 
relevant code section is unconstitutionally vague, is meritless. 

The Bruces further contend, in connection with their second 
assignment of error, that in any event they did not violate 
§ 27.07.050 by permitting the mobile home to remain on their 
property. Their argument in this regard is twofold. 

First, they argue that when they bought the property, they 
acquired the right to maintain a mobile home on the land. This 
is presumably so because a mobile home was situated on the 
property at the time they bought it. 

Present Lincoln Mun. Code § 27.38.010, adopted November 
24, 1969, provides that an existing nonconforming use may be 
continued. The record is silent as to whether a similar provision 
existed when the Bruces purchased the property. Be that as it 
may, however, there was no mobile home on the Bruces’ 
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property for a period of 3 years and 8 months, from May 1969 
through January 1973. During that period of time, Lincoln 
Mun. Code § 27.38.030, adopted November 2, 1953, provided 
that the discontinuance of a nonconforming use for a period of 
2 years forfeited the right to reestablish such a nonconforming 
use thereafter. (A similar provision is now found in Lincoln 
Mun. Code § 27.61.030 (1979).) 

The Bruces, however, argue that a legislative act will not be 
permitted to operate retroactively where it invalidates or 
impairs contractual obligations or interferes with vested rights, 
citing Dell v. City of Lincoln, 170 Neb. 176, 102 N.W.2d 62 
(1960). The thesis of the Bruces’ position seems to be that since 
the mobile home was once permitted on the land, it must always 
be permitted on the land, with or without interruption. Dell is 
simply not apposite; it dealt with the reversionary interest in 
title to a vacated street, not whether one may forfeit the right to 
reestablish a discontinued nonconforming use. 

Moreover, the Bruces confuse the operation of ordinances 
designed to eliminate nonconforming uses with the retroactive 
application of new restrictions on use. 

Generally, a zoning ordinance will not be applied 
immediately to a use which the ordinance renders 
nonconforming. This is so because the landowner is thought to 
have a vested right in the continuation of the use of that land. 
See 1 R. Anderson, American Law of Zoning § 6.06 (2d ed. 
1976). However, ordinances which limit and plan for the 
elimination of nonconforming uses are generally considered a 
proper exercise of a municipality’s power. “While the 
mainstream of judicial decisions moves firmly toward the 
protection of vested rights in the use of land, neither the courts 
nor the legislators have lost sight of the policy considerations 
which prompt the limitation of nonconforming uses, and 
generate plans for their elimination.” 1 R. Anderson, supra 
§ 6.07 at 371. 

Section 27.38.030 and its successor, § 27.61.030, provide for 
the gradual elimination of what have become nonconforming 
uses. They do not retroactively deprive the Bruces of a vested 
right. We are required to presume that a legislative body, in 
enacting ordinances, acted within its authority, and the burden 
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rests on those who challenge their validity to show that, in the 
matter called in question, the action of the municipal 
authorities was arbitrary, unreasonable, and without 
substantial relation to public safety, health, morals, or general 
welfare. Copple v. City of Lincoln, 202 Neb. 152, 274 N.W.2d 
520 (1979). There is nothing in the record which suggests that 
eliminating a nonconforming use after an interruption of 2 
years or more is arbitrary, unreasonable, and without 
substantial relation to the public safety, health, morals, or 
general welfare. 

As to the second part of the argument, that the presence of 
the mobile home on their property does not violate § 27.07.050, 
the Bruces argue that the evidence establishes a permitted 
agricultural use of the mobile home. That, however, just is not 
the fact. Even if we were to resolve the evidentiary conflicts 
relative to the use made of the land in favor of the Bruces, as we 
are permitted to do in this equity case, there is no evidence 
which relates the use of the mobile home to the agricultural uses 
permitted by § 27.07.050. The uncontroverted evidence is that 
the mobile home is used as a residence by the Bruces’ adult 
daughter, separate and apart from the dwelling occupied by the 
Bruces, and does not constitute an ancillary use. 

The decree of the trial court granting the City of Lincoln a 
mandatory injunction being correct, it is affirmed. 

AFFIRMED. 


MARIE A. DOBROVOLNY, APPELLEE, V. GINA C. DUNNING, 
DIRECTOR, NEBRASKA DEPARTMENT OF SOCIAL SERVICES, AND 
NEBRASKA DEPARTMENT OF SOCIAL SERVICES, APPELLANTS. 
375 N.W.2d 123 


Filed October 25, 1985. No. 84-552. 


1. Public Assistance: Proof. One seeking public assistance has the burden of 
proving entitlement to the benefits. 
2. Administrative Law: Right to Counsel: Proof. If one chooses to represent 
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himself or herself before a tribunal, one must accept the consequences of one’s 
own failure to properly present sufficient evidence to sustain one’s burden. 


Appeal from the District Court for Hall County: JosEpH D. 
MARTIN, Judge. Reversed and remanded with directions. 


Paul L. Douglas, Attorney General, and Royce N. Harper, 
for appellants. 


Jerom E. Janulewicz, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KrivosHa, C.J. 

Gina C. Dunning, director, Nebraska Department of Social 
Services, and the Nebraska Department of Social Services 
appeal from a judgment entered by the district court for Hall 
County, Nebraska, which reversed a decision of the 
Department of Social Services which had found Marie A. 
Dobrovolny financially ineligible for public assistance benefits 
pursuant to Neb. Rev. Stat. §§ 68-1001 et seq. (Reissue 1981 & 
Cum. Supp. 1984). The trial court remanded the matter to the 
Department of Social Services for further proceedings on the 
ground that the finding by the Department of Social Services 
that Dobrovolny was financially ineligible was not supported 
by competent, material, and substantial evidence. We believe 
that the trial court was in error, and for that reason we reverse 
and remand with directions to affirm the finding made by the 
Department of Social Services. 

The Legislature of the State of Nebraska has adopted a series 
of statutes establishing a program known as assistance to the 
aged, blind, or disabled. See § 68-1001 (Cum. Supp. 1984). 
Under the provisions of § 68-1001.01 (Reissue 1981), the 
Director of Social Services is authorized to promulgate rules 
and regulations providing for services to such persons. No issue 
is raised here by anyone that the regulations so promulgated by 
the director are in any manner unlawful or an improper 
delegation of legislative authority. We therefore accept the 
regulations as valid for purposes of this appeal. The record, 
sketchy as it is, indicates that Dobrovolny’s eligibility, if any, is 
by reason of her being disabled and not because of blindness or 
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age. The claim made by Dobrovolny was that the Department 
of Social Services had failed to establish her ineligibility by 
competent, material, and substantial evidence. 

While, as we have already indicated, the record is somewhat 
sketchy, what we have before us appears to indicate that on July 
7, 1983, Dobrovolny applied for public assistance benefits 
pursuant to the program of assistance to the aged, blind, or 
disabled. Her request was denied on July 21, 1983, and she 
appealed the decision to the director of the Department of 
Social Services pursuant to the provisions of § 68-1016 (Cum. 
Supp. 1984). A hearing was held before a hearing examiner 
designated by the director on August 31, 1983. Dobrovolny 
appeared pro se. At the hearing, evidence was presented to the 
hearing officer indicating that on April 22, 1983, Dobrovolny, 
as grantor, had conveyed a parcel of real estate located in Boyd 
County, Nebraska, to her sister, Josephine Mahlendorf, for life, 
and the remainder to Dobrovolny’s daughter, Donna Rae 
Dobrovolny. The evidence disclosed that the property had an 
assessed value of at least $17,630. Dobrovolny maintained that 
the conveyance was made because of the fact that she owed her 
sister $4,000 for moneys previously borrowed by the sister for 
Dobrovolny. She also maintained that her daughter had 
expended moneys over the years for Dobrovolny’s benefit. In 
neither case, however, was there any evidence presented of the 
debts or any documents requiring Dobrovolny to repay the 
moneys loaned or advanced. 

The evidence further disclosed that Dobrovolny also held 
title to some additional real estate in Boyd County in her name 
and her sister’s name. This property had a value of at least 
$41,830. Dobrovolny maintained that she had acquired this 
land by inheritance, that it was her sister who actually owned 
the property, and that she had no real interest in it. She 
maintained that the property was placed in her name only to 
permit her to dispose of the land in the event of her sister’s 
death. 

The hearing officer found, based upon the evidence 
presented, that Dobrovolny had conveyed the parcel of ground 
valued at approximately $17,000 for the purpose of depriving 
herself of resources in order to qualify for public assistance and 
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that, further, the property which she owned a one-half interest 
in had a value in excess of $1,500. For those reasons the hearing 
examiner determined that Dobrovolny was ineligible for 
benefits. The decision of the hearing officer was affirmed by 
the director on September 12, 1983, and it was from that order 
that Dobrovolny appealed to the district court. 

The Nebraska Public Welfare Manual § [X-3422 (rev. July 1, 
1982), then in effect, provided in part: “An applicant/client 
need not be entirely without resources to be eligible for 
assistance.” The standard used in making that determination 
for a single individual is that the individual must not have 
available resources in excess of $1,500. If he or she is found to 
have more than $1,500 in available resources, the individual is 
rendered ineligible for benefits. Furthermore, Nebraska Public 
Welfare Manual § [X-3536 (rev. Apr. 1, 1981), then in effect, 
provided: “The potential sales value of all real property, other 
than the allowed exemption for the home, shall be determined 
and considered in computing the amount of the applicant’s total 
available resources.” And, finally, Nebraska Public Welfare 
Manual § [X-3320 (rev. Apr. 1, 1981), then in effect, provided 
in part: “An applicant or client of AABD who deprives 
himself/herself of resources for the purpose of qualifying for 
assistance thereby becomes ineligible.” 

The argument of Dobrovolny is to the effect that the trial 
court was correct in remanding the matter to the hearing officer 
for further proceedings due to the hearing officer’s failure to 
fully and. fairly develop the record and failure to apprise 
Dobrovolny of her possible need for legal counsel. Apparently, 
it is Dobrovolny’s position that because she elected to appear 
pro se, the hearing officer not only had a duty to make a 
complete record for review but also had a duty to make an 
independent investigation of the case to see if, in some manner, 
it could not be determined that Dobrovolny was eligible, and 
because of the officer’s failure to do so, the matter must be 
remanded for a further hearing, at which time Dobrovolny may 
hire a lawyer to try and make a case. We do not believe that that 
position can be sustained. 

In the first instance, when Dobrovolny was notified of the 
hearing, she was advised: “You or your representative are 
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encouraged to submit pertinent information relating to your 
appeal. On the basis of the hearing record, the State Director of 
Public Welfare will make a prompt decision in writing, which 
will be sent to you.” It was Dobrovolny who was appealing, and 
not the hearing officer. As the party appealing, the burden was 
upon Dobrovolny to show the director, or in this case the 
director’s designee, why the decision denying her benefits was in 
error. The cases seem to be without conflict that one seeking 
public assistance has the burden of proving entitlement to the 
benefits. Keating v. Secretary of Health, Ed. and Welf. of U.S., 
468 F.2d 788 (10th Cir. 1972); McCarthy v. Burkholder, 448 F. 
Supp. 41 (D. Kan. 1978); Cummins v. State Dept. of Public 
Health & Welfare, 481 S.W.2d 639 (Mo. App. 1972); Ind. Dept. 
Public Welfare vy. Anderson, 171 Ind. App. 375, 357 N.E.2d 
267 (1976). 

Dobrovolny does not seem to quarrel with the position that 
she had the burden to prove she was eligible for benefits. As we 
have noted, however, she seems to believe that the hearing 
officer had some duty to make an independent investigation in 
order to find facts to support her position. She cites no 
Nebraska authority to support that position, but cites us to 
authority from other jurisdictions to the effect that a hearing 
officer has the affirmative obligation to probe, inquire, and 
explore the relevant factors to attempt to draw out the potential 
strength of the applicant’s contention. See, Hicks v. Mathews, 
424 F. Supp. 8 (D. Md. 1976); Little v. Department of Health, 
etc., Social Sec. Admin., 173 F. Supp. 276 (S.D. Miss. 1959); 
_ Schlabach v. Secretary of Health, Ed. & Welfare, 469 F. Supp. 
304 (N.D. Ind. 1978). Drawing out relevant factors is not the 
same as looking for evidence not known to the applicant. 

The difficulty with all of this is that, with regard to the 
property conveyed, there is nothing missing in this record. The 
evidence is clear that Dobrovolny conveyed property to her 
sister for life, remainder to her daughter, for, at the most, 
$4,000 which the sister had borrowed for her at an earlier time. 
No probing in the world could possibly change that fact. There 
was no evidence that Dobrovolny was obligated to repay other 
moneys given to her by either her sister or her daughter, if in fact 
such moneys were given. 
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We know of no rule of law which authorizes the district court 
to continue remanding a proceeding for further hearings until 
the hearing officer has sufficiently assisted an applicant in 
proving eligibility for benefits. When one examines the 
transcript made before the hearing officer, it is clear that the 
hearing officer gave Dobrovolny every opportunity to present 
any evidence in support of her position, even after the hearing 
was closed. If there was evidence available to support her 
position, she was made aware of the need to produce that 
evidence and failed to do so. If one chooses to represent himself 
or herself before a tribunal, one must accept the consequences 
of one’s own failure to properly present sufficient evidence to 
sustain one’s burden. See, State v. Wyman, 215 Neb. 537, 339 
N.W.2d 756 (1983); State v. Brashear, 201 Neb. 582, 270 
N.W.2d 924 (1978). 

The finding of the Director of Social Services with regard to 
the property conveyed by Dobrovolny was correct and should 
have been affirmed by the district court. In view of the fact that 
such a finding would render Dobrovolny ineligible for benefits 
regardless of the facts connected with the property owned with 
her sister, we need not examine that matter at this time. For that 
reason the judgment of the district court is reversed and the 
cause remanded with instructions to affirm the finding made by 
the Director of Social Services. 

REVERSED AND REMANDED WITH DIRECTIONS. 


PETER J. SUZUK1 AND CAROL J. SUZUKI, APPELLANTS, V. ROGER 
R. HOLTHAUS AND ROBERT H. PETERSEN, APPELLEES. 
375 N.W.2d 126 


Filed October 25, 1985. No. 84-644. 


1. Actions: Attorneys at Law: Limitations of Actions: Damages: Time. Any action 
to recover damages based on alleged professional negligence shall be 
commenced within 2 years next after the alleged act or omission providing the 
basis for such action. 


. A cause of action for damages for 
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professional negligence accrues at the time of the act or omission causing the 
injury. 
3. Limitations of Actions. A statute of limitations may begin to run at some time 
before the full extent of damages is sustained. 
Appeal from the District Court for Douglas County: 
RONALD E. REAGAN, Judge. Affirmed. 


Thomas A. Gleason of Dolan, Davis & Gleason, for 
appellants. 


Michael J. Mooney of McCormack, Cooney, Mooney, 
Hillman & Pirtle, for appellee Petersen. 


KrivosHA, C.J., BoSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This is an action for malpractice brought by the plaintiffs, 
Peter T. Suzuki and Carol J. Suzuki, against Roger R. Holthaus 
and Robert H. Petersen as defendants. The action was 
originally filed only against Holthaus. The second amended 
petition, filed December 18, 1981, added Petersen as a 
defendant. Petersen’s amended answer, filed May 17, 1983, 
alleged that the action was barred by Neb. Rev. Stat. § 25-222 
(Reissue 1979). 

The defendants moved for a separate trial as to the issue of 
the statute of limitations, and, after a trial to the court, the trial 
court found that the action was barred as to Petersen but not as 
to Holthaus. The plaintiffs’ motion for new trial was overruled 
and they have appealed. The only issue before the court on this 
appeal is whether the action was barred as to Petersen. 

The action arises out of litigation concerning a real estate 
contract, In late 1977 the plaintiffs entered into a contract for 
the purchase of a home located in Elkhorn, Nebraska. The 
Suzukis were dissatisfied with the property and brought an 
action against the sellers and the realty company for breach of 
contract (the underlying action). Petersen agreed to represent 
the plaintiffs on February 3, 1978, and entered his appearance 
in the underlying suit on February 27, 1978. 

Late in 1978 the Suzukis met another attorney, Roger 
Holthaus. On January 6, 1979, they retained Holthaus to act as 
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cocounsel with Petersen in the pending contract action. At that 
time the realty company, one of the defendants in the 
underlying action, had filed a motion for summary judgment 
which was set for hearing on February 27, 1979. 

The plaintiffs claim that prior to the hearing on the motion 
for summary judgment, both attorneys continually reassured 
them that the motion was without merit, that it was merely a 
delaying tactic, and that it would be denied by the court. 
Holthaus attended the hearing on the summary judgment 
motion and notified the plaintiffs on February 28, 1979, that 
the court had granted summary judgment in favor of the realty 
company. 

The plaintiffs claim that both attorneys then advised them 
that the court’s decision on the motion for summary judgment 
was clearly wrong but that the only way to overturn the decision 
would be to file an appeal and that an appeal would take over a 
year to process. They authorized the appeal, and Holthaus filed 
a motion for a new trial on March 7, 1979. Soon thereafter, the 
plaintiffs decided to continue the appeal pro se and asked both 
attorneys to withdraw. Petersen was granted leave to withdraw 
on March 23, 1979. Holthaus was granted leave to withdraw on 
March 30, 1979. 

The motion for a new trial was denied and an appeal was 
taken to this court. On December 29, 1980, the summary 
judgment was affirmed. Suzuki v. Gateway Realty, 207 Neb. 
562, 299 N.W.2d 762 (1980). , 

On March 11, 1981, the suit against Holthaus alleging 
professional negligence was filed. On December 18, 1981, a 
second amended petition was filed, adding Petersen. Both 
defendants, in amended answers, alleged the action was barred 
by the statute of limitations. The statute of limitations issue was 
tried to the court separately on April 16, 1984. The trial court 
found that the plaintiffs’ cause of action accrued on or before 
February 28,.1979, and was barred as to Petersen because he 
had not been joined as a defendant until December 1981. It is 
from the decision concerning Petersen and a denial of their 
motion for new trial that the plaintiffs have appealed. 

Section 25-222 provides: 

Any action to recover damages based on alleged 
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professional negligence or upon alleged breach of 
warranty in rendering or failure to render professional 
services shall be commenced within two years next after 
the alleged act or omission in rendering or failure to render 

' professional services providing the basis for such action; 
Provided, if the cause of action is not discovered and 
could not be reasonably discovered within such two-year 
period, then the action may be commenced within one 
year from the date of such discovery or from the date of 
discovery of facts which would reasonably lead to such 
discovery, whichever is earlier . . 

Plaintiffs argue that an appeal defers commencement of the 
statute of limitations because “(uJp until that point any injury 
that might have occurred is, at best, speculative, and, at worst, 
capable of being undone or remedied by a successful appeal.” 
Brief for Appellants at 18-19. Plaintiffs also argue that they 
could not have discovered their cause of action until final 
resolution of the underlying case on appeal. However, both of 
these contentions are contrary to our decision in Rosnick v. 
Marks, 218 Neb. 499, 357 N.W.2d 186 (1984). 

Although “the point at which a statute of limitations 
commences to run must be determined from the facts of each 
case,” Interholzinger v. Estate of Dent, 214 Neb. 264, 270, 333 
N.W.2d 895, 899 (1983), the principles set out in Rosnick 
govern the application of § 25-222 to the facts in this case and 
are controlling as to when the plaintiffs’ cause of action against 
Petersen accrued. 

In Rosnick we held that a professional negligence suit 
accrues, as the statute sets out, at the time of the act or omission 
causing injury. This is known as the “occurrence rule,” in 
contrast to the “damage rule” under which a cause of action 
accrues upon actual or appreciable harm or damage. See 
Rosnick y. Marks, supra. 

Nebraska’s occurrence rule is tempered by the discovery 
provision found in § 25-222. Thus, if an act or omission which 
causes injury is not discovered within 2 years, a plaintiff has 1 
year after discovery to file suit. This was the situation in 
Rosnick, but because the plaintiff failed to file the action within 
the 1-year postdiscovery time limit, the action was barred. The 
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facts of the present case command a similar result. 

In the present case the Suzukis allege that Petersen failed to 
use reasonable care in the handling of the plaintiffs’ claim 
against the realty company in the underlying action. When the 
summary judgment motion was granted and the plaintiffs’ 
claim against the realty company was dismissed, any negligence 
by Petersen in the handling of that matter became actionable. 
The alleged injury to the plaintiffs had occurred, although it 
might be determined that their damages were the expense of 
reversing the judgment. Thus, all of the acts or omissions which 
could have caused injury occurred on or before February 28, 
1979, and the plaintiffs’ cause of action accrued on that date. 

The plaintiffs cannot now claim that they did not discover or 
were unaware of the adverse judgment or Petersen’s part in the 
handling of events leading up to that judgment. Furthermore, 
discovery, as set out in the statute, does not mean final 
resolution of the underlying case by an appellate court. 
Although the plaintiffs may not have “discovered” the full 
extent of their damages on February 28, 1979, “a statute of 
limitations can be triggered at some time before the full extent 
of damages is sustained.” Rosnick v. Marks, supra at 505, 357 
N.W.2d at 190. Non-“discovery” of all damages is not the 
equivalent of nondiscovery of a cause of action as set out in 
§ 25-222. 

For these reasons the judgment of the district court is 
affirmed. 

AFFIRMED. 


RICHARD SOMMERFELD AND LYNN SOMMERFELD, APPELLEES, V. 
CITY OF SEWARD, NEBRASKA, APPELLANT. 
375 N.W.2d 129 


Filed October 25, 1985. No. 84-657. 


1. Courts: Summary Judgment: Appeal and Error. The Supreme Court is not 
bound by the ground purportedly used by the trial court as the basis for granting 
summary judgment. 
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2. Courts: Judgments: Appeal and Error. Where the record adequately 
demonstrates that the decision of a trial court is correct, although such 
correctness is based on a ground or reason different from that assigned by the 
trial court, the Supreme Court will affirm. 

3. Municipal Corporations: Ordinances: Words and Phrases. Ordinance is 
generally used to designate a local law of a municipal corporation, duly enacted 
by the proper authorities, prescribing general, uniform, and permanent rules of 
conducts relating to the corporate affairs of the municipality. 

. A resolution is generally not the equivalent of an 
ordinance, but is rather an act of a temporary character; is ordinarily sufficient 
for council action on ministerial, administrative, or executive matters; and does 
not rise to the dignity of an ordinance. 

5. Municipal Corporations: Ordinances. Generally, an ordinance cannot be 
amended, repealed, or suspended by a resolution. 


Appeal from the District Court for Seward County: BRYCE 
Bartu, Judge. Affirmed. 


Russel] A. Souchek of Souchek & Kimble, for appellant. 
Larry L. Brauer of Allan, Brauer & Mullally, for appellees. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

The City of Seward appeals a declaratory judgment entered 
by the district court for Seward County in favor of Richard and 
Lynn Sommerfeld, namely, judgment that a resolution of the 
Seward City Council was unconstitutional. See Uniform 
Declaratory Judgments Act, Neb. Rev. Stat. §§ 25-21,149 to 
25-21,164 (Reissue 1979). The district court also issued a 
mandatory injunction in favor of Sommerfelds requiring the 
city’s issuance of a permit for a well within the city. We affirm. 

Since 1981 the city has had ordinance No. 9-834, which, in 
pertinent part, provides: 

It shall be unlawful for any person or persons to dig, 
drill or construct a well within the corporate limits of the 
City without first having obtained a permit therefor from 
the City Council. The applications for private well permits 
shall be obtained from the office of the Building Inspector 


Such application shall be accompanied with an 
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application fee of fifty ($50.00) dollars which shall cover 
the inspections, no part of which is refunded if the 
application is denied. 

The required contents of an application for a well permit are 
not material to our decision and, therefore, have been deleted in 
reference to ordinance No. 9-834. 

During existence of ordinance No. 9-834, the Seward City 
Council on May 3, 1983, passed resolution No. 11-83 as 
follows: 

WHEREAS, the City of Seward, Nebraska has an 
inherent moral and legal responsibility to maintain a 
dependable and adequate municipal water system; and, 

WHEREAS, the City of Seward, Nebraska has had to 
incur $1,500,000 debt to implement improvements to the 
municipal water supply system; and, 

WHEREAS, the impact of said indebtedness has 
caused the City to increase water rates significantly, with 
future increases necessary to successfully maintain the 
system and finance the incurred indebtedness; and, 

WHEREAS, additional private wells could 
significantly impact the financial stability of the 
Municipal Water Department; 

NOW THEREFORE BE IT RESOLVED BY THE 
MAYOR AND COUNCIL OF THE CITY OF SEWARD, 
NEBRASKA that the City of Seward, Nebraska will not 
allow additional private wells until such time as the 
Municipal Water Department’s financial strength has 
stabilized. 

On February 13, 1984, Sommerfelds, as owners of real estate 
within the city, filed a petition alleging the city, on the basis of 
resolution No. 11-83, had refused to file Sommerfelds’ 
application for a well permit and, therefore, had denied a well 
permit. Sommerfelds also alleged that resolution No. 11-83 
violated their constitutional rights concerning due process and 
equal protection and that the questioned resolution was an 
illegal exercise of the city’s police powers. In the prayer of their 
petition Sommerfelds sought a declaration of the rights and 
duties of the parties consequent to ordinance No. 9-834 and 
resolution No. 11-83. Sommerfelds also sought judgment that 
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resolution No. 11-83 was “unconstitutional, invalid and void” 
and requested an injunction prohibiting the city from denying 
plaintiffs the well permit requested. 

In its answer the city alleged that resolution No. 11-83 was “a 
proper, reasonable and lawful regulatory exercise of the 
authority granted to the defendant in the operation of its water 
system and water department as a utility business and as a 
proprietary enterprise operated by the defendant,” as well as a 
measure “proper and necessary for the protection of the health 
and public safety and for the general interest and welfare of the 
inhabitants of the City... .” 

Sommerfelds and the city moved for summary judgment. 

An affidavit of the city administrator was presented at the 
hearing for summary judgment. That affidavit recited: As a 
result of a water shortage in 1980, the city had to construct and 
expand its water system to avoid future shortage. For such 
water project the city has incurred a current indebtedness of 
$1,500,000 and will require an additional $1,331,000 for bond 
service to pay future indebtedness regarding the water project. 
The affidavit continued: 

That after study and consideration, by the Mayor and 
City Council, it was determined that in order to better 
accomplish payment of current indebtedness and to 
stabilize anticipated receipts, secure a favorable bonding 
program to borrow funds required for additional 
expansion still needed and maintain the existing supply, 
distribution and storage system, it was deemed in the best 
interests of the City utility system not to continue the 
granting of further permits for private wells, for the 
reason that an increased number of private wells would 
further reduce water usage, and therefore, reduce revenue 
to the City of Seward Water Department .... 

Holding that resolution No. 11-83 was unconstitutional, the 
district court granted summary judgment to Sommerfelds and 
ordered that, upon Sommerfelds’ compliance with ordinance 
No. 9-834, the city shall issue a well permit to Sommerfelds. 

The city does not complain about relief granted in the form 
of a mandatory injunction requiring issuance of a well permit 
to Sommerfelds but contends the judgment of the district court 
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is contrary to law and unsupported by evidence. 

The record in these proceedings for summary judgment 
presents no genuine issue as to any material fact inasmuch as all 
relevant facts are undisputed. Therefore, the question is 
whether Sommerfelds are entitled to judgment as a matter of 
law. See Neb. Rev. Stat. § 25-1332 (Reissue 1979) (rendition of 
summary judgment). However, the Supreme Court is not 
bound by the ground purportedly used by the trial court as the 
basis for granting summary judgment. See, Garrett v. Nissen 
Corporation, 84 N.M. 16, 498 P.2d 1359 (1972); C& H Const. & 
Paving Co. v. Citizens Bank, 93 N.M. 150, 597 P.2d 1190 
(1979). Where the record adequately demonstrates that the 
decision of a trial court is correct, although such correctness is 
based on a ground or reason different from that assigned by the 
trial court, the Supreme Court will affirm. See Robeson v. 
State, 285 Md. 498, 403 A.2d 1221 (1979). 

It has long been arule in Nebraska that a court, including the 
Supreme Court, will decline to pass upon constitutionality of 
legislation unless such determination of constitutionality is 
necessary for proper disposition of an action. See State ex rel. 
Casselman v. Macken, 194 Neb. 806, 235 N.W.2d 867 (1975). 
Under the circumstances of this case, we need not resolve a 
constitutional question for our disposition of the city’s appeal. 

At the crux of this case is the role or status of a municipal 
resolution as legislation, and, more precisely, the critical 
question is whether a resolution is a validly effective means to 
amend, suspend, or repeal an ordinance. 

The term ordinance is generally used to designate a local law 
of a municipal corporation, duly enacted by the proper 
authorities, prescribing general, uniform, and permanent rules 
of conduct, relating to the corporate affairs of the municipality. 
5 E. McQuillin, The Law of Municipal Corporations § 15.01 
(3d ed. 1981). A resolution is generally not the equivalent of an 
ordinance, but is rather an act of a temporary character; is 
ordinarily sufficient for council action on ministerial, 
administrative, or executive matters; and does not rise to the 
dignity of an ordinance. C. Rhyne, The Law of Local 
Government Operations § 8.1 (1980). In Weilage v. City of 
Crete, 110 Neb. 544, 548-49, 194 N.W. 437, 439 (1923), this 
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court stated: 

It has been several times held by this court, and is, we 
think, the universal doctrine, that where the statute 
definitely prescribes a method of action, that method 
must be followed. Where this is not done, if the action 
taken by the municipality amounts to prescribing a 
permanent rule of conduct which is thereafter to be 
observed by the inhabitants of the municipality, or by its 
officers in the transaction of corporate business, then the 
rule prescribed may be more properly expressed in the 
form of an ordinance; but it is entirely proper to act by 
resolution, if the action taken is merely declaratory of will 
of the corporation in a given matter, and is in the nature of 
a ministerial act. 

In a legislative proportion, statutes are to a state as ordinances 
are to a municipality. 

For passage of ordinances by a city of the first class, as the 
City of Seward, there must be compliance with specific 
statutory requirements; for example, a majority of all members 
elected to the city council must concur in passage or adoption of 
an ordinance; an ordinance of a general or permanent nature 
must be read by title on three different days unless such 
requirement is suspended by appropriate vote of the governing 
body; and “except as provided in section 19-915 [changes in 
zoning regulations], no ordinance or section thereof shall be 
revised or amended unless the new ordinance contains the entire 
ordinance or section as revised or amended, and the ordinance 
or section so amended shall be repealed .. . .” See Neb. Rev. 
Stat. § 16-404 (Reissue 1983). Further, all ordinances of a 
general nature must, within 15 days after passage, be published 
in a newspaper located in the city. See Neb. Rev. Stat. § 16-405 
(Reissue 1983). 

One desirable characteristic of local legislation, if not all 
legislation, should be easily accessible identification of 
ordinances governing conduct of those within a municipality. 
Cf. Neb. Rev. Stat. § 16-403 (Reissue 1983) (publication of 
ordinances in the form of a book or pamphlet). As expressed in 
City of Tuscola v. D & B Refuse Service, 131 Ill. App. 3d 168, 
170, 475 N.E.2d 633, 634 (1985): 
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It is elemental that an act of a unit of local government 
which purports to prescribe a rule or rules of conduct 
applicable to the general public must be embodied in an 
ordinance. It is also well established that a resolution is 
inadequate to accomplish that which must be done by 
means of an ordinance. [Citations omitted.] These 
doctrines are rooted in logic and human experience, for an 
individual seeking to determine the propriety of a 
contemplated course of conduct will usually look only to 
statutes, governmental agency administrative regulations 
and municipal ordinances for guidance. It would be 
patently absurd to expect a citizen to rummage through 
sheaves of resolutions or other statements of a municipal 
governing body in order to determine whether particular 
conduct is or is not condoned by that governing body. 

As envisioned by §§ 16-404 and 16-405, public notice and 
opportunity for public participation in the local legislative 
process are important considerations in attributing superiority 
of an ordinance over a resolution. See Inganamort v. Borough 
of Fort Lee, 72 N.J. 412, 371 A.2d 34 (1977). 

Thus, generally, an ordinance cannot be amended, repealed, 
or suspended by a resolution. C. Rhyne, supra § 8.7; 6 E. 
McQuillin, The Law of Municipal Corporations § 21.13 (3d ed. 
1980). See, also, Inganamort v. Borough of Fort Lee, supra. As 
expressed in J. D. Abrams, Inc. v. Sebastian, 570 S.W.2d 81, 86 
(Tex. Civ. App. 1978): “[I]t takes a law to repeal alaw,-and... 
an act which destroys should be of equal dignity with that which 
established the procedure ... and... an ordinance may be 
repealed only by another ordinance and not by resolution... .” 
See, also, Cross v. Soderbeck, 94 Wis. 2d 331, 288 N.W.2d 779 
(1980). 

Although the district court found the city’s legislative action 
to be unconstitutional, we find the pleadings sufficient to raise 
a question regarding the general validity of resolution No. 11-83 
irrespective of any question concerning constitutionality. The 
record adequately demonstrates that the decision of the trial 
court is correct, although such correctness is based on a ground 
or reason different from that assigned by the trial court. 

Consequently, we find that resolution No. 11-83 is not a valid 
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amendment, repeal, or suspension of ordinance No. 9-834 of 
the City of Seward. Because ordinance No. 9-834 was still in 
effect when Sommerfelds applied for their well permit and 
controlled issuance of a permit for a private well, resolution 
No. 11-83 does not bar issuance of a well permit. 

Inasmuch as the city does not question the propriety or form 
of injunctive relief as a consequence of Sommerfelds’ action 
and, further, because the issue of the relationship between an 
ordinance and resolution has been resolved, we affirm the 
judgment of the district court. 

AFFIRMED. 

KRIVOSHA, C.J., concurs in the result. 


ORE THOMPSON, APPELLEE, V. MONFORT OF COLORADO, INC., 
APPELLANT. 
375 N.W.2d 601 


Filed October 25, 1985. No. 84-890. 


1. Workmen’s Compensation: Witnesses. As the “trier of fact,” the Workmen’s 
Compensation Court is the sole judge of the credibility of witnesses and the 
weight to be given to testimony. Entering into a resolution by the Workmen’s 
Compensation Court regarding any conflict of evidence are factors such as the 
respective interests of the parties in the lawsuit; demeanor of witnesses, 
including the parties, while testifying before the court; the apparent fairness 
exhibited by the witnesses; the extent to which the testimony of the various 
witnesses was corroborated; and the reasonableness or unreasonableness of 
statements of such witnesses. 

2. Workmen’s Compensation: Appeal and Error. Factual determinations by the 
Workmen’s Compensation Court will not be set aside on appeal unless such 
determinations are clearly wrong. 

3. Workmen’s Compensation: Notice. If an employer does not have actual notice 
or knowledge of an employee’s injury, Neb. Rev. Stat. § 48-133 (Reissue 1984) 
requires written notice to the employer concerning the employee’s injury to be 
poripyueaied under the Workmen’s Compensation Act. 


4. . Knowledge of an employee’s injury, gained by the employee’s 
foreman, supervisor, or superintendent in a representative capacity for an 
employer, is knowledge imputed to the employer and notice to an employer 
sufficient for the notice requirement of Neb. Rev. Stat. § 48-133 (Reissue 1984). 

5; . A company nurse’s knowledge about an employee’s injury is 
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imputed to the company-employer. Such imputation of knowledge to the 
employer equally results from a company’s medical technician acquiring 
knowledge while providing on-the-job health service for an employee of the 
employer. 

: . In place of indispensable written notice, Neb. Rev. Stat. 
§ 48-133 (Reissue 1984) contemplates a situation where an employer has notice 
or knowledge sufficient to lead a reasonable person to conclude that an 
employee’s injury is potentially compensable and that, therefore, the employer 
should investigate the matter further. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


Kenneth H. Elson, for appellant. 


Scott A. Burcham of Baylor, Evnen, Curtiss, Grimit & Witt, 
for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Monfort of Colorado, Inc., appeals the award on rehearing 
rendered in favor of Ore Thompson by the Nebraska 
Workmen’s Compensation Court. In addition to generally 
denying that Thompson had a compensable claim, Monfort 
specifically alleged absence of notice regarding Thompson’s 
accident or injury. We affirm the award on rehearing. 

In the fall of 1983 Thompson worked as a “head boner” for 
Monfort at its Grand Island plant. A head boner uses an electric 
knife to cut meat from the head of a slaughtered animal. Such 
job requires that Thompson and his coworkers stand at a 
boning table as animal heads pass before them and that workers 
sometimes carry boxes weighing up to 80 pounds. The floor 
beside the table was “wet or bloody and kind of greasy” and 
uneven, sloping toward a floor drain beneath the table. While 
he was hanging his boning knife on a hook shortly before 
lunchtime on Friday, September 16, 1983, Thompson slipped 
and fell to the floor near the boning table. From the other side 
of the table, a fellow worker saw Thompson fall from view and 
reappear as Thompson “pulled himself back up with the table.” 
The coworker also observed Thompson getting up with a 
“painful look on his face” as he was “grabbing his back.” 
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Before eating lunch Thompson told a plant supervisor, Gay 
Hansen, that “I slipped and fell and hurt myself.” Hansen said 
he would inspect the accident site later in the day. After lunch 
Thompson told his immediate supervisor, the offal 
foreman—Cleo Dukes, about the “fall.” Thompson 
experienced immediate pain in his lower back after the fall and 
during the remainder of Friday. 

Thompson’s back pain prevented his working Saturday, 
September 17, but Thompson left a message on the company’s 
telephonic recorder (“answering machine”) concerning his 
absence from work due to the injury. Thompson continued to 
experience pain on the weekend. On Monday, September 19, 
with Dukes’ permission, Thompson saw a Grand Island 
physician, who wrote a note to Monfort that Thompson could 
not work on an “uneven surface.” On September 20 Thompson 
delivered that note to the company “nurse” (a medical 
technician) at the plant. Thompson saw a second Grand Island 
physician and obtained another note about the uneven floor 
and Thompson’s work. Thompson delivered this note to 
Monfort’s general foreman, Harley Thomas. The records of 
neither Grand Island physician contained reference to 
Thompson’s fall on September 16. The head of Monfort’s 
slaughter division at Grand Island characterized Thompson as 
a “cry baby” and told Thompson not to return to Monfort until 
Thompson “got something done with [his] back. and got it 
fixed.” 

Because his condition persisted, Thompson was referred to a 
neurosurgeon, Dr. R. Schuyler Gooding. After a November 8 
myelogram of Thompson, Dr. Gooding diagnosed Thompson’s 
condition as a disk problem and on November 10 performed 
surgery on Thompson, with a postoperative diagnosis of 
“herniated nucleus pulposus [sic] L4-5 with right sciatica.” Ina 
report rendered on December 19, Dr. Gooding stated that 
Thompson’s back condition was “the result of a fall at 
Monforts [sic] of Colorado, a meat packing plant in Grand 
Island, which occurred while the patient was working as a ‘beef 
cutter’ ” During his testimony at the rehearing, Dr. Gooding 
expressed his opinion that Thompson’s disk problem was 
“directly related to the fall” of September 16. Dr. Gooding then 
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testified that Thompson had sustained permanent disability at 
15 percent to the body as a whole and recommended 
rehabilitation because Thompson should not return to “any 
form of employment that would require him to lift in excess of 
50 pounds as a part of that employment.” Thompson last saw 
Dr. Gooding on April 26, 1984. 

At the rehearing various Monfort personnel, including the 
medical technician, foreman (Dukes), and general foreman 
(Thomas), testified that Thompson never mentioned that he 
had fallen on September 16, 1983. Monfort’s records indicated 
that Thompson complained about pain attributed to standing 
on a sloping or uneven floor, not to pain resulting from injury 
in a fall on September 16. Before filing suit Thompson never 
gave Monfort written notice concerning his alleged fall on 
September 16. 

In its award rendered on rehearing, the compensation court 
determined that Thompson had sustained personal injury as 
the result of the slip and fall accident on September 16, 1983, 
awarded compensation benefits regarding Thompson’s 
permanent partial disability, and ordered a program of 
rehabilitation. 

Monfort claims the Workmen’s Compensation Court 
committed error (1) by finding that Thompson’s injury was the 
result of a compensable accident on September 16, 1983, and 
(2) by not finding that Thompson failed to give written notice of 
injury as required by Neb. Rev. Stat. § 48-133 (Reissue 1984). 

We again note that our reviewing an award of the Nebraska 
Workmen’s Compensation Court is governed by Neb. Rev. 
Stat. § 48-185 (Reissue 1984), which in pertinent part provides: 
“The findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing shall have the same force 
and effect as a jury verdict in a civil case.” As the “trier of fact,” 
the Workmen’s Compensation Court is the sole judge of the 
credibility of witnesses and the weight to be given to testimony. 
Entering into a resolution by the Workmen’s Compensation 
Court regarding any conflict of evidence are factors such as the 
respective interests of the parties in the lawsuit; demeanor of 
witnesses, including the parties, while testifying before the 
court; the apparent fairness exhibited by the witnesses; the 
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extent to which the testimony of the various witnesses was 
corroborated; and the reasonableness or unreasonableness of 
statements of such witnesses. Cf. Gregory v. Davis, 214 Neb. 
408, 334 N.W.2d 1 (1983). Factual determinations by the 
Workmen’s Compensation Court will not be set aside on appeal 
unless such determinations are clearly wrong. See, Zaleski v. 
Farmland Foods, 219 Neb. 157, 361 N.W.2d 523 (1985); Paris 
v. J. A. Baldwin Mfg. Co., 216 Neb. 151, 342 N.W.2d 198 
(1984). Regarding facts determined and findings made upon 
rehearing in the Workmen’s Compensation Court, § 48-185 
precludes the Supreme Court’s substitution of its view of facts 
for that of the Workmen’s Compensation Court if the record 
contains evidence to substantiate the factual conclusions 
reached by the Workmen’s Compensation Court. See Thomas 
v. Kayser-Roth Corp., 211 Neb. 704, 320 N.W.2d 111 (1982). 
Moreover, in testing the sufficiency of evidence “every 
controverted fact must be resolved in favor of the successful 
party, and the successful party is given the benefit of every 
inference that can be drawn from the evidence.” Tranmer v. 
Mass Merchandisers, 218 Neb. 151, 152, 352 N.W.2d 610, 611 
(1984). 

Monfort argues that its records and testimony from its 
employees conclusively negatived Thompson’s evidence so that 
the claim has not been proved by a preponderance of evidence. 
To reach such conclusion the eyewitness account of Doggett and 
the medical opinion by Dr. Gooding would have to be 
disregarded entirely. Monfort has shown no plausible reason 
that Thompson’s evidence about the accident must be 
completely rejected as a matter of law. 

On the question of Thompson’s notice regarding his 
accident, Monfort refers us to § 48-133, as follows: 

No proceedings for compensation for an injury under 
this act shall be maintained unless a notice of the injury 
shall have been given to the employer as soon as 


practicable after the happening thereof . . . . The notice 
shall be in writing, and shall state in ordinary language the 
time, place, and cause of the injury. . . . A notice given 


under the provisions of this section shall not be held 
invalid or insufficient by reason of any inaccuracy in 
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stating the time, place or cause of the injury, unless it is 
shown that it was the intention to mislead, and the 
employer, or the insurance company carrying such risk, as 
the case may be, was in fact misled thereby. Want of such 
written notice shall not be a bar to proceedings under this 
act, if it be shown that the employer had notice or 
knowledge of the injury. 

Although the Workmen’s Compensation Court neglected to 
express a specific finding regarding Monfort’s notice of 
Thompson’s injury of September 16, implicit in the award on 
rehearing is a finding that Monfort had notice of the injury in 
question. Monfort contends written notice only will satisfy the 
notice requirement of § 48-133. 

If an employer does not have actual notice or knowledge of 
an employee’s injury, § 48-133 requires written notice to the 
employer concerning the employee’s injury to be compensated 
under the Workmen’s Compensation Act. See, Krajeski v. 
Beem, 157 Neb. 586, 60 N.W.2d 651 (1953); Seymour v. 
Journal-Star Printing Co., 174 Neb. 150, 116 N.W.2d 297 
(1962). 

Knowledge of an employee’s injury, gained by the employee’s 
foreman, supervisor, or superintendent in a representative 
capacity for an employer, is knowledge imputed to the employer 
and notice to an employer sufficient for the notice requirement 
of § 48-133. See, Clary v. R. S. Proudfit Co., 124 Neb. 582, 247 
N.W. 417 (1933); Gilbert v. Metropolitan Utilities Dist., 156 
Neb. 750, 57 N.W.2d 770 (1953). See, also, O’Brien v. H&S 
Asphalt Co., 302 Minn. 295, 224 N.W.2d 510 (1974); Jones v 
Douglas & Lomason, 55 Mich. App. 323, 222 N.W.2d 229 
(1974). A company nurse’s knowledge about an employee’s 
injury is, also, imputed to the company-employer. See, 
Panchak v. Simmons Co., 15 N.J. 13, 103 A.2d 884 (1954); 
Amer, Distilling Co. v. The Industrial Com., 40 Ill. 2d 350, 239 
N.E.2d 848 (1968). Such imputation of knowledge to the 
employer equally results from a company’s medical technician 
acquiring knowledge while providing on-the-job health service 
for an injured employee of the employer. 

The last sentence of § 48-133 eliminates an absolute 
requirement of written notice to the employer, namely, “Want 
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of such written notice shall not be a bar to proceedings under 
this act, if it be shown that the employer had notice or 
knowledge of the injury.” In place of indispensable written 
notice, § 48-133 contemplates a situation where an employer 
has notice or knowledge sufficient to lead a reasonable person 
to conclude that an employee’s injury is potentially 
compensable and that, therefore, the employer should 
investigate the matter further. See 3 A. Larson, The Law of 
Workmen’s Compensation § 78.31(a) (1983). See, also, Skinner 
v. Dawson Metal Products, 575 S.W.2d 935 (Mo. App. 1978). 

In the case before us the record reflects that Monfort’s 
personnel have denied any communication from Thompson 
about an accident or injury on September 16, while Thompson 
has testified that he told the company medical technician, his 
foreman (Dukes), and a plant supervisor (Hansen) about 
Thompson’s fall and injury sustained on September 16. 
Consequently, the record presents a question of fact and 
substantiates the factual conclusion reached by the Workmen’s 
Compensation Court—Monfort had notice or knowledge of 
Thompson’s accident and injury as soon as practicable after 
occurrence. To require Thompson to give written notice to 
Monfort under the circumstances would require an employee 
with an injured back to carry coals to Newcastle. The 
knowledge acquired by Monfort’s employees—medical 
technician, foreman, and supervisor—supplied Monfort with 
knowledge to satisfy the notice requirement of § 48-133. 

Whatever Monfort suggests may be myth in Thompson’s 
claim, the Workmen’s Compensation Court has settled as fact. 
Monfort has not demonstrated that the Workmen’s 
Compensation Court was clearly wrong in any factual 
determination affecting the award on rehearing. Therefore, the 
award on rehearing is affirmed in all respects. Further, 
Thompson is awarded an attorney fee of $1,000 for services of 
his attorney in this court. 

AFFIRMED. 
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GERALD LEE WILSON, APPELLEE, V. CITY OF NORTH PLATTE, 
APPELLANT. 
375 N.W.2d 134 


Filed October 25, 1985. No. 84-919. 


1. Workmen’s Compensation: Appeal and Error. In reviewing workmen’s 
compensation cases this court is not free to weigh the facts anew. Our standard 
of review accords to the findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing the same force and effect as a jury verdict 
in a civil case, and they will not be reversed or set aside unless clearly wrong. 

2. Workmen’s Compensation: Evidence: Appeal and Error. In testing the 
sufficiency of the evidence to support the findings of fact made by the Nebraska 
Workmen’s Compensation Court after rehearing, every controverted fact must 
be resolved in favor of the successful party, and the successful party is given the 
benefit of every inference that can reasonably be drawn from the evidence. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


David W. Pederson and Frank E. Piccolo of Murphy, 
Pederson, Piccolo & Pederson, for appellant. 


Richard A. Birch of Nielsen & Birch, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This action was brought by appellee, Gerald Lee Wilson, to 
recover workmen’s compensation benefits from the appellant, 
City of North Platte. Wilson alleged he was injured while 
working for the city on March 16, 1983, and filed a petition with 
the Nebraska Workmen’s Compensation Court on July 1, 1983. 
An award was entered in his favor on January 25, 1984. Both 
Wilson and the city sought rehearing of the order of the single 
judge before a three-judge panel of the compensation court. 
Evidence adduced before the panel on rehearing showed the 
following. 

Wilson was hired by the city in 1971. He initially worked at 
the city landfill, first as a cashier and later as a heavy equipment 
operator. He then worked on the back of a garbage truck for 
about a year, lifting garbage cans and dumping the contents into 
the truck. In early 1975 Wilson began driving a garbage truck, a 
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position he held for approximately 6 years. In 1979 Wilson was 
placed in charge of enforcing municipal safety and sanitation 
ordinances. He was later promoted to sanitation foreman, a 
position he held until fired on June 7, 1983. 

On March 16, 1983, Wilson reported to work as usual. On 
that day it was raining, and the rain later turned into a heavy, 
wet snow. He inspected the sanitation trucks, prepared them 
for operation, and did some “paperwork.” Wilson was then 
sent to a city park as the operator of a tractor fitted with an 
auger to dig postholes and place railroad ties in those holes. The 
auger broke, and on Wilson’s return to the shop he was sent out 
by his supervisor to replace a man who became ill while working 
on a garbage truck. 

At this time there was so much snow on the ground that the 
workers kept sliding: Around 10 a.m. that morning, Wilson 
picked up a 30-gallon garbage can which was about half full. As 
he picked up the can and turned to dump the contents into the 
truck, he heard a pop and felt a sharp pain in his back. His 
knees buckled and he dropped the can. A coworker had to come 
over and pick up the garbage can and dump it for him. Wilson 
continued to work the rest of the day, but the pain got 
progressively worse. The following morning Wilson claimed he 
had so much lower back pain that he was unable to get out of 

bed. 

Wilson testified that as a result of his injury, he suffered from 
pain in his lower back and numbness in his legs and hands. He 
testified that the pain prevents him from being able to lift and 
has caused him difficulty in walking or sitting for any length of 
time. Wilson eventually returned to work on April 6, 1983. He 
was subsequently dismissed from his job on April 19, 1983, 
because of a medically imposed lifting restriction, and then 
went on leave without pay until June 7, 1983. On that date 
Wilson was discharged. 

After rehearing, the three-judge panel affirmed the findings 
of the single judge that Wilson had sustained his burden of 
proving that on March 16, 1983, Wilson was in the employ of 
the city and while so employed, and on said date and while 
engaged in the duties of hisemployment, suffered injuries to his 
back as a result of an accident arising out of and in the course of 
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his employment. The three-judge panel also determined that 
Wilson had suffered a 10-percent permanent partial disability 
rating to the body as a whole and that he actually suffered a 
50-percent loss of earning power, “based on the various factors 
set forth in Sidel vs. Travelers Insurance Co., 205 Neb. 541, 288 
N.W.2d 482 (1980).” The court awarded Wilson benefits of 
$180 per week for 26/7 weeks for temporary total disability and 
$118.40 per week for 297!/7 weeks based on a 50-percent loss of 
earning power. In addition, the city was directed to pay $350 in 
medical bills, $1,000 for attorney fees, and $555 in court 
reporter fees. The city has now appealed to this court, alleging 
in three assignments of error that the panel erred in failing to 
find that Wilson did not suffer any accident or injury arising 
out of and in the course of his employment; in failing to find 
that the physical disability of 10 percent suffered by Wilson is 
the result of a preexisting non-work-related trauma; and in 
failing to find that any disability beyond the 10-percent physical 
disability is the result of preexisting non-work-related 
psychological problems. 

There is no dispute as to the law applicable in this case, but 
rather as to the weight to be given the evidence. The 
compensation court resolved the factual disputes in Wilson’s 
favor. All of the assignments of error concern questions of fact. 
As such, we must keep in mind that the scope of review for a 
case such as this is limited. In Kudera v. Minnesota Mining & 
Manuf. Co., 201 Neb. 235, 238, 266 N.W.2d 915, 917 (1978), we 
said: “This court is not free in workmen’s compensation cases 
to weigh the facts anew. Our standard of review accords to the 
findings of the compensation court the same force and effect as 
a jury verdict in a civil case and will not be set aside unless 
clearly wrong.” 

And, further, in Buck v. Iowa Beef Processors, Inc., 198 
Neb. 125, 127-28, 251 N.W.2d 875, 877 (1977), we said: 

In testing the sufficiency of the evidence to support the 
findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing, the evidence must 
be considered in the light most favorable to the successful 
party. Every controverted fact must be resolved in his 
favor and he should have the benefit of every inference 
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that can reasonably be drawn therefrom. 

With regard to the first assignment of error, the city contends 
the record does not contain evidence showing a specific incident 
of injury arising out of or inthe course of employment by which 
Wilson suffered an injury. In support of its argument the city 
points out that there was conflicting testimony between Wilson 
and his coworkers as to what actually transpired on the day 
Wilson was injured. 

Wilson testified that one of his coworkers, Timothy Hoban, 
had to help him pick up the garbage can after Wilson felt his 
back pop and his knees buckle. Hoban testified that he did not 
remember working with Wilson on March 16, 1983, that he 
“very seldom talk[s] to anyone while I am on a truck,” and that 
he has no recollection of such an incident. Hoban also testified 
that he remembered Wilson was off work in March and April of 
1983 but that he did not remember if he worked with Wilson on 
Wilson’s last day. On cross-examination Hoban also admitted 
that he had worked with Wilson on a number of occasions and 
that he could not separate what happened on March 16, 1983, 
from any other day he had worked with Wilson. 

There was also testimony by Fred German, Wilson’s other 
coworker, who was driving the garbage truck on March 16, 
1983. In May of 1983, approximately 2 months after Wilson’s 
injury, German gave a statement that Wilson never said 
anything about hurting his back on March 16, 1983. At his 
deposition taken for the trial, German testified that Wilson told 
him on March 16 that he had hurt his back and complained that 
his back “was hurting him terrible.” 

Conflicting testimony such as this raises questions of 
credibility and recollection. “In a law action it is not within the 
province of the Supreme Court to weigh or resolve conflicts in 
the evidence. The credibility of witnesses and the weight to be 
given their testimony are for the trier of fact.” Novotny v. 
Electric Hose & Rubber Co., 214 Neb. 216, 219, 333 N.W.2d 
406, 409 (1983). We have reviewed the record, and we conclude 
that the Workmen’s Compensation Court, sitting as the trier of 
fact, was not clearly wrong in believing Wilson’s account as to 
what happened on March 16, 1983. 

The city also argues that the doctors who treated Wilson for 
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his lower back pain were never informed by Wilson as to a 
specific injury causing such pain. The evidence, however, shows 
otherwise. 

Dr. Richard Slovek, an orthopedic surgeon, testified that 
Wilson did not tell him of any specific injury or incident which 
triggered his back pain. Dr. Slovek testified Wilson only told 
him that his back was sore after work one day. Dr. Slovek also 
testified, however, that when Wilson came to see him for the 
first time, as part of standard medical procedure, a history was 
taken from Wilson. This history included a description of the 
lifting incident on March 16, 1983, and of the symptoms that 
followed. 

Dr. Cleve Hartman, a general practitioner, testified he could 
not remember what Wilson had told him on March 17, 1983, 
when Wilson saw him for the first time. But Dr. Hartman 
testified he was aware that the back injury was work-related, 
both when he initially treated Wilson and on four other visits in 
March and April of 1983. 

Having reviewed the entire testimony of Drs. Slovek and 
Hartman, we hold that there was sufficient evidence before the 
workmen’s compensation panel for the panel to hold that both 
doctors were aware of the lifting incident on March 16, 1983. 
Both gave expert medical opinions as to the aggravation 
suffered to Wilson’s back, couched in terms surrounding the 
March 16, 1983, lifting incident. The city’s position that the 
doctors had no notice of this incident or that such an incident 
never took place is unfounded. There is sufficient evidence in 
the record to support the findings of the panel that on March 
16, 1983, while in the performance of his duties for the city, 
Wilson picked up a garbage can and as a result suffered injury 
to his back. 

In its second error the city contends that the physical 
disability of 10 percent suffered by Wilson is the result of 
preexisting non-work-related trauma. As such, the city argues 
that even if Wilson’s injury is job related, there is no legal causal 
relationship between his injury and his employment and that 
the debilitating symptoms that Wilson suffers from are the 
result of a preexisting back disease which eventually would have 
caused Wilson’s disability. 
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It is undisputed that prior to March 16, 1983, Wilson had a 
back condition known as degenerative disk disease. The city 
suggests that the trauma that initially caused this condition may 
have been an antitank mine exploding near Wilson while he was 
on active Army duty in Vietnam in 1967. Through the 11!/ 
years that Wilson had worked for the city, however, he had not 
experienced any pain in his lower back while lifting, bending, or 
walking. There is nothing in the record to indicate it hindered 
his job performance in employment with the city. There was 
ample evidence before the panel to support its finding that 
Wilson on March 16, 1983, “while engaged in the duties of his 
employment . . . suffered injuries to his back as a result of an 
accident arising out of and in the course of his employment” 
with the city. 

To say that the mine explosion in Vietnam was the only 
incident of trauma to Wilson’s back prior to March 16, 1983, is 
simply unfounded. The types of jobs Wilson had with the city 
contributed to the wear and tear on his back. For nearly a year 
and a half, Wilson worked on the back of a garbage truck, 
picking up trash cans that would generally weigh between 50 
and 150 pounds. He also had to scoop up and throw in the 
garbage truck bundles of trees, grass, and weeds. While driving 
the truck for nearly 5 years, he also was required to help throw 
garbage in the truck when his coworkers needed help, and up 
until 1976 had to help in lifting “ice boxes or hot water heaters” 
‘onto the truck. Even after Wilson was promoted to municipal 
‘code enforcement, he still worked on the back of a garbage 
truck on at least 14 occasions from 1982 through the date of his 
injury on March 16, 1983. The record also shows that early on 
the morning of March 16, 1983, prior to hurting his back, 
Wilson had been working in a city park placing 60- to 70-pound 
railroad ties. The many years of lifting while employed for the 
city certainly contributed to the weakening of Wilson’s back. 

There is no question that the presence of a preexisting disease 
or condition enhances the degree of proof required to establish 
that the injury arose out of and in the course of employment. 
Novotny v. Electric Hose & Rubber Co., 214 Neb. 216, 333 
N.W.2d 406 (1983). This court, however, has never said what 
quantum of evidence is needed in addition to the usual 
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“preponderance of the evidence” standard which is used for 
claims brought under the Nebraska Workmen’s Compensation 
Act. But in Engel v. Nebraska Methodist Hospital, 209 Neb. 
878, 312 N.W.2d 281 (1981), this court stated in its syllabus: 
When a workmen’s compensation claimant is alleged to 
have suffered a disability rising out of and in the course of 
his employment which consists of the aggravation of a 
preexisting condition, the burden of proof is upon the 
plaintiff to show by a preponderance of the evidence that 
the disability sustained was caused by or related to the 
accident and was not the result of the normal progression 
of plaintiff’s preexisting condition. 

The facts in Engel are strikingly similar to the ones in this 
case. Both Engel and Wilson were wounded by a bomb 
exploding near them while serving in Vietnam. Both suffered 
trauma to their backs as a result of the explosion. Both further 
aggravated the preexisting defect to their backs as a result of 
lifting incidents while in their employment. In holding for the 
plaintiff, Engel, the court said: 

The question simply is whether the plaintiff suffered an 

injury arising out of and in the course of his employment 

which aggravated the preexisting condition and resulted in 

the disability. The principle does not require the claimant 

to prove that the disease or condition will not sometime in 

the future through natural progression result in disability. 
Id. at 883, 312 N.W.2d at 285. Wilson has carried his burden of 
proving that he has a compensable injury under the Nebraska 
Workmen’s Compensation Act. 

In its last assignment of error, the city alleges that any 
disability beyond 10 percent physical disability “is the result of 
preexisting non-work related psychological problems.” We do 
not so read the panel’s finding and order. 

Dr. Slovek testified that the injury to Wilson resulted in a 
10-percent permanent partial disability. The three-judge panel 
found that while Wilson had been given a 10-percent 
permanent partial disability rating, he had actually suffered a 
50-percent loss of earning power. The city alleges that any 
disability beyond the 10-percent physical disability is the result 
of preexisting non-work-related psychological problems. 


WILSON v. CITY OF NORTH PLATTE 97 
Cite as 221 Neb. 90 


Wilson was diagnosed in 1982 as having a psychological 
disorder known as posttraumatic stress syndrome. This 
problem was linked to his experiences while in Vietnam. It is the 
city’s contention that a significant portion of Wilson’s 
disability, specifically his inability to obtain other work, is 
attributable to his psychological problems. The city argues that 
it should not compensate Wilson for a problem that he suffered 
while outside his employment with the city. 

In its award the three-judge panel stated “that-the plaintiff 
has actually suffered a substantial loss of earning power, based 
on the various factors set forth in Sidel vs. Travelers Insurance 
Co., 205 Neb. 541, 288 N.W.2d 482 (1980).” In determining the 
loss of earning power to the employee in Sidel v. Travelers Ins. 
Co., 205 Neb. 541, 547, 288 N.W.2d 482, 485-86 (1980), this 
court stated: 

[T]he Workmen’s Compensation Court was entitled to 
take into consideration not only the 10 percent loss of 
bodily function because of the lumbar laminectomy, but 
also the facts that the plaintiff was engaged in common 
labor and that that was his primary skill. His ability to lift 
was impaired and his employability was thus reduced. 

In this case the Workmen’s Compensation Court entered its 
award in favor of Wilson based on physical disability and other 
relevant factors, but not his psychological problems. Similar to 
the employee in Side/, Wilson’s educational background is very 
limited, as shown by the record. He has no formal education 
beyond high school, where he was in special education training. 
He has a little difficulty in reading and writing. 

Additionally, Wilson’s employment history consisted mostly 
of manual labor. Asa result of the lifting incident on March 16, 
1983, Wilson injured his back, impaired his ability to lift, and 
thus reduced his employability. Given the facts in this case, we 
cannot say, as a matter of law, that the compensation court was 
clearly wrong in finding Wilson suffered a 50-percent loss in 
earning power. The city’s contention that the amount of the 
award is significantly based on Wilson’s psychological 
problems is mere speculation. A finding of 50 percent loss in 
earning power was well within the discretion of the 
compensation court. 
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In view of the limitations imposed upon this court regarding 
the review of the decisions made by a three-judge panel of the 
Nebraska Workmen’s Compensation Court, we believe the 
evidence was sufficient to support the award entered by the 
court on November 6, 1984. The judgment of the compensation 
court is affirmed, and Wilson is allowed the sum of $1,000 for 
the services of his attorney in this court. 

AFFIRMED. 


WILLIAM A. SCAGGS, APPELLEE, V. ROBERT D. MILLER, SHERIFF 
OF YORK COUNTY, APPELLANT. 
375 N.W.2d 140 


Filed October 25, 1985. No. 84-947. 


Extradition and Detainer: Habeas Corpus. Once the Governor has granted 
extradition, a court considering release on habeas corpus can do no more than 
decide (1) whether the extradition documents on their face are in order; 
(2) whether the petitioner has been charged with a crime in the demanding state; 
(3) whether the petitioner is the person named in the request for extradition; and 
(4) whether the petitioner is a fugitive. 

Appeal from the District Court for York County: BRycE 

BartTu, Judge. Reversed and remanded with direction. 


Vincent Valentino, York County Attorney, and Charles W. 
Campbell, for appellant. 


Toney J. Redman, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Robert D. Miller, as respondent and sheriff of York Coie: 
appeals the decision of the York County District Court granting 
petitioner, William A. Scaggs, a writ of habeas corpus and 
quashing a Governor’s arrest and extradition warrant issued on 
June 25, 1984, and filed with the York County Court. We 
reverse and remand with direction. 
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On January 31, 1981, Scaggs was indicted by a grand jury in 
Ross County, Ohio, for the offense of aggravated arson. The 
indictment was filed and arrest warrant issued on March 13, 
1981. In connection with the Ohio warrant, Scaggs was arrested 
on June 2, 1981, in Durham, North Carolina, but released on 
bond pending extradition proceedings. On July 28 the 
Governor of Ohio executed a request for interstate rendition. 
The Governor of North Carolina issued a Governor’s warrant 
of arrest and extradition on September 11 and promptly 
informed Ohio concerning the North Carolina warrant. Ohio, 
without explanation, failed to respond, and, on February 8, 
1982, a North Carolina district court dismissed the North 
Carolina warrant. 

After dismissal of the North Carolina warrant, Scaggs left a 
forwarding address and moved under his own identity from 
North Carolina to Nebraska. On June 14, 1984, the Governor 
of Ohio executed a second request for interstate rendition based 
upon the January 31, 1981, indictment. On June 25 the 
Governor of the State of Nebraska issued a Governor’s arrest 
and extradition warrant which was then filed in the York 
County Court. Scaggs filed an application for writ of habeas 
corpus on August 13. 

At an evidentiary hearing on his application, Scaggs was 
allowed to testify concerning Ohio’s failure to transport him 
from North Carolina pursuant to the arrest and extradition 
warrant issued in North Carolina. In addition, the district court 
admitted as evidence numerous papers identified by Scaggs’ 
counsel as the record of the North Carolina proceedings. Miller 
objected to Scaggs’ evidence on grounds of relevancy, but the 
district court overruled Miller’s objections, finding that Scaggs’ 
evidence was relevant to the issue of due process. In granting 
Scaggs’ application and quashing the extradition warrant, the 
court stated that “[b]y its actions of dilatory, unexplained delay, 
the State of Ohio has breached the petitioner’s Constitutional 
right of due process and fundamental fairness and has waived 
jurisdiction of the petitioner.” 

Miller contends that the district court erred in admitting 
Scaggs’ testimony concerning Ohio’s failure to transport him 
from North Carolina and in ruling that the State of Ohio had 
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waived jurisdiction over Scaggs. Miller maintains that the 
district court’s order granting Scaggs’ application for writ of 
habeas corpus violates the constitutional right of the State of 
Ohio to extradite Scaggs pursuant to article IV, § 2, of the U.S. 
Constitution. 

The scope of a habeas corpus action challenging an 
extradition warrant issued under article IV, § 2, of the U.S. 
Constitution is controlled by the U.S. Supreme Court’s holding 
in Michigan v. Doran, 439 U.S. 282, 289, 99 S. Ct. 530, 58 L. 
Ed. 2d 521 (1978): 

Once the governor has granted extradition, a court 
considering release on habeas corpus can do no more than 
decide (a) whether the extradition documents on their face 
are in order; (b) whether the petitioner has been charged 
with a crime in the demanding state; (c) whether the 
petitioner is the person named in the request for 
extradition; and (d) whether the petitioner is a fugitive. 
We have consistently adhered to Doran in habeas corpus actions 
wherein the petitioner has claimed that the demanding state has 
violated his constitutional rights. In West v. Janing, 202 Neb. 
141, 274 N.W.2d 161 (1979), we declined to consider a 
petitioner’s claim that the state demanding extradition had 
violated the petitioner’s right to a speedy trial, holding that 
Doran “makes it clear that the court of the asylum state has no 
authority under the Constitution of the United States to 
determine such issues.” Jd. at 143, 274 N.W.2d at 162. In 
Singleton and Anthony v. Adams, 207 Neb. 293, 298 N.W.2d 
369 (1980), we rejected the petitioner’s contention that the 
Governor’s warrants and supporting documents did not 
establish probable cause, stating that “[g]enerally, a claim by a 
petitioner that the demanding state has violated his 
constitutional right is a matter to be determined by the courts of 
the demanding state.” Id. at 295, 298 N.W.2d at 370. Prior to 
Doran, we held in Wise v. State, 197 Neb. 831, 834-35, 251 
N.W.2d 373, 376 (1977), that “[e]xtradition proceedings and 
habeas corpus review thereof should not be used as a vehicle to 
challenge acts undertaken by a sister state to enforce its criminal 
laws.” 
It is unclear upon what authority the district court admitted 
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Scaggs’ evidence regarding conduct of the North Carolina 
proceedings. Likewise, it is unclear on what basis the district 
court determined that Ohio’s delay in extraditing Scaggs from 
North Carolina violated Scaggs’ constitutional right of due 
process or effected a waiver of Ohio’s jurisdiction over Scaggs 
as a result of the extradition proceedings in North Carolina. 

In State ex rel. Partin v. Jensen, 203 Neb. 441, 447, 279 
N.W.2d 120, 123 (1979), regarding conduct of an extradition 
proceeding, we stated that “[m]Jodern notions of due process 
and fundamental fairness demand that a citizen should not 
arbitrarily be denied bail solely because there is no statute 
specifically authorizing the granting of bail.” In State ex rel. 
Partin v. Jensen, supra, we did not, however, mean to imply 
that some general notion of due process could be used by a 
petitioner as a defense in an extradition proceedings, but, in 
fact, referred to Michigan v. Doran, supra, and affirmed the 
district court’s decision to quash the writ of habeas corpus. 

It is true, as Scaggs maintains, that some courts have adopted 
a waiver of jurisdiction theory apparently applied by the district 
court in the case before us. See, Shelton v. Ciccone, 578 F.2d 
1241 (8th Cir. 1978); Shields v. Beto, 370 F.2d 1003 (Sth Cir. 
1967). However, these cases involve situations wherein a state 
sought return of a defendant who had been previously 
convicted of a criminal offense, was sentenced to imprisonment 
in the demanding state, but had failed to serve the sentence 
authorized in the convicting state. Scaggs directs us to no 
authority applying the waiver of jurisdiction theory in the 
procedural context involved in the present case. 

Scaggs attempts to avoid the clear import of Michigan v. 
Doran, supra, and our holdings in Singleton and Anthony v. 
Adams, supra, State ex rel. Partin v. Jensen, supra, and West v. 
Janing, supra, by arguing that the four-factor list created by the 
U.S. Supreme Court in Doran and adopted by this court in 
subsequent cases expresses only a general rule which, in a given 
case, can give way to the need to protect the petitioner’s 
constitutional rights. Scaggs, however, offers no persuasive 
reason why we should ignore the well-established limitation on 
the scope of inquiry in habeas corpus review of extradition 
proceedings. Under the facts of this case, we refuse to adopt an 
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exception to the rule precluding the petitioner’s raising 
constitutional claims during habeas corpus proceedings in the 
asylum state. 

Accordingly, we reverse the judgment of the district court 
granting Scaggs’ application for a writ of habeas corpus and 
quashing the Governor’s arrest and extradition warrant. We 
remand these proceedings and direct the district court to 
dismiss Scaggs’ application. 

REVERSED AND REMANDED WITH DIRECTION. 


IN RE INTEREST OF J.R., ACHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. J.R., APPELLANT. 
375 N.W.2d 142 
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Appeal from the District Court for Jefferson County: 
WILLIAM B. Rist, Judge. Affirmed. 


William J. Panec, for appellant. 
No appearance for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

J.R., a child under 18 years of age, appeals from the district 
court’s affirmance of the disposition order of the county court, 
sitting as a juvenile court, which committed him to the Youth 
Development Center-Kearney. J.R.’s sole assignment of error in 
this court is that such disposition is excessive. The error being 
without merit, we affirm. 

J.R. was earlier adjudged to be a child within the provisions 
of Neb. Rev. Stat. § 43-247 (Reissue 1984), such as to give the 
juvenile court jurisdiction over him. Although the record does 
not tell us under what subdivision of § 43-247 such was done, it 
does tell us that upon being so adjudged J.R. was placed on 
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probation. The record also tells us that J.R. was subsequently 
adjudged to have violated the terms of his probation by taking a 
bicycle belonging to another. There is no assignment before us 
claiming that the adjudication he violated the terms of his 
probation is erroneous. 

Neb. Rev. Stat. § 43-286(4) (Reissue 1984) specifically 
provides that one under the jurisdiction of the juvenile court 
may have his probation revoked. 

Sparse as the record is, it does reveal that the county judge 
considered that J.R. was making no progress in his efforts to 
complete a study program and that the judge feared J.R. would 
get into more trouble if he kept “on this way.” 

There is nothing before us from which we can determine that 
the district court’s affirmance of the county court’s disposition 
order is other than correct. Accordingly, the judgment of the 
district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. TAMARA HANSEN, APPELLANT. 
375 N.W.2d 605 


Filed October 25, 1985. No. 84-978. 


1. Criminal Law: Police Officers and Sheriffs: Search and Seizure: Motor Vehicles: 
Evidence. Three requirements must be satisfied to uphold a warrantless search 
and seizure from an automobile under the plain view doctrine. First, the police 
officer must lawfully make an “initial intrusion” or otherwise properly be in a 
position from which he can view a particular area. Second, the officer must 
discover the incriminating evidence “inadvertently,” i.e., he may not know in 
advance the location of the evidence and intend to seize it without obtaining a 
warrant, relying on the plain view exception only as a pretext. Finally, it must be 
“immediately apparent” to the police that the items they observe may be 
evidence of a crime, contraband, or otherwise subject to seizure. 

2. Criminal Law: Police Officers and Sheriffs: Search and Seizure: Evidence: 
Probable Cause. In order to establish probable cause to associate property with 
criminal activity, all that is required is that the facts available to the officer would 
warrant a man of reasonable caution in the belief that certain items may be 
contraband or stolen property or useful as evidence of a crime; it does not 
demand any showing that such a belief be correct or more likely true than false. 


104 221 NEBRASKA REPORTS 


A “practical, nontechnical” probability that incriminating evidence is involved 
is all that is required. 

3. Criminal Law: Search and Seizure: Motor Vehicles: Evidence: Probable Cause. 
If probable cause justifies the search of a lawfully stopped vehicle, it justifies the 
search of every part of the vehicle and its contents that may conceal the object of 
the search. 


Appeal from the District Court for Scotts Bluff County: 
ALFRED J. Kortum, Judge. Affirmed. 


Hal W. Anderson of Berry, Anderson, Creager & Wittstruck, 
for appellant. 


Robert M. Spire, Attorney General, and Timothy E. Divis, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KRIVOSHA, C.J. 

Tamara Hansen appeals from a judgment entered by the 
district court for Scotts Bluff County, Nebraska, which, after 
trial by jury, found Hansen guilty of possession of cocaine, in 
violation of Neb. Rev. Stat. § 28-416(3) (Reissue 1979). This is a 
Class IV felony punishable by up to 5 years’ imprisonment or a 
fine of $10,000, or both such imprisonment and fine. 

Hansen assigns two errors. The first is that the district court 
erred in failing to suppress physical evidence unlawfully seized 
from her vehicle. The second is that the district court erred in 
failing to find that the State had not adduced sufficient 
evidence to establish guilt beyond a reasonable doubt. We have 
reviewed the record and believe that both assignments must be 
overruled and the judgment of conviction affirmed. 

The charges against Hansen arose out of an incident 
occurring on September 2, 1984. Police Officers Mayo and 
Rezac of the Scottsbluff Police Department were working the 
midnight shift. At approximately 2:30 a.m., while near Lacy 
Park, a city park located in the city of Scottsbluff, their 
attention was drawn to a pickup truck located in the park with 
its dome light on. The park is subject to an 11 p.m. curfew, and, 
therefore, the officers approached the vehicle in order to 
determine why the vehicle was violating the 11 p.m. curfew. 
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After driving into the park with the squad car’s lights turned 
off, Officer Mayo parked his police car some 10 feet to the right 
side and slightly to the rear of the pickup. Both Officers Mayo 
and Rezac alighted from the police cruiser and approached the 
pickup. Mayo went toward the driver’s side while Rezac 
approached the passenger’s side. 

Officer Mayo testified at trial that when he got to the truck, 
he noticed a male and a female inside. Both occupants had open 
containers of beer in their laps. The officers both testified that 
they reached the pickup and peered through the windows. 
Officer Mayo said that he saw that Hansen had a brown, shiny 
object but could not see what she was doing with it except 
holding it. Officer Rezac testified that he observed that Hansen 
had a flat, brown item in one hand and a razor blade in the 
other. “[S]he was holding both of them in her hand as if she 
were going to be in the process of using them in the future.” 
Rezac also testified that the passenger had in his hand a plastic 
bag or a small item that he was playing with. 

Evidently, both officers knocked simultaneously on the 
window they were nearest. Mayo testified that he knocked on 
the window and, either as he opened the door or just before he 
opened the door, saw Hansen throw a shiny, brown object to the 
floor. The object looked like a stone one-quarter to one-half 
inch in thickness and approximately 2 to 3 inches in diameter. 
At nearly the same time, Rezac had knocked on the passenger’s 
window and identified himself. Mayo heard Rezac order the 
male passenger not to put an item in his mouth. Rezac then 
reached through the open window to try to prevent the 
passenger from swallowing the packet. At this time Mayo had 
the driver’s door open and, in order to assist his partner, jumped 
over Hansen toward the passenger. Mayo testified that Hansen 
began to strike him with her elbows and hands and her beer 
bottle. Hansen denies that she struck the officer. The efforts of 
the police officers, however, were futile because the passenger 
did swallow the object, a plastic or cellophane bag containing a 
white substance. 

As Mayo got out of the vehicle, he picked up Hansen’s bottle 
of beer and seized the brown, shiny object, along with the razor 
blade which he discovered on the floorboard of the driver’s side 
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of the truck. When Officer Mayo picked the brown object and 
razor blade off the floor, he made a statement to Officer Rezac 
that the occupants were “cutting coke.” Mayo then asked 
Hansen for identification. Hansen said that it was in her purse, 
which was located on the floorboard on the driver’s side of the 
truck. Mayo then picked up the purse and opened the center 
portion. As he was looking in the purse for identification, he 
noticed a small vial in a side pocket. The vial was 
yellowish-brown with a black top. It contained a white powder 
which appeared to bea controlled substance. Mayo testified he 
suspected it was cocaine. At about this time Mayo read Hansen 
her rights and placed her under arrest. The vial was later 
scientifically tested and found to contain cocaine. . 

The appellant, Hansen, the driver of the vehicle, testified 
that she had gotten off work at about 2 a.m. She worked at a 
bar and had offered to drive a patron home. After stopping 
briefly at a party, she felt she had to go to the toilet, and so she 
and her passenger stopped at the Lacy Park restroom building 
for that purpose. She testified that the passenger stayed in the 
truck while she used the toilet facilities, and when she returned 
to the truck, she saw a white, shiny object on the floorboard of 
the passenger’s side of her truck. She testified that she picked it 
up and looked at it. Hansen maintained at trial that she had no 
idea that a razor blade was anywhere in the truck. She also 
testified that while at the party she had left her purse in her 
unlocked pickup and, disclaiming all knowledge of the vial of 
cocaine, testified that the vial had possibly been planted in her 
purse. 

Hansen moved, at a suppression hearing, to suppress the 
shiny stone, the razor blade, and the vial of cocaine. The trial 
court overruled the motions, and the evidence was admitted at 
the trial on the merits. 

With regard to Hansen’s second assignment of error, that the 
evidence was insufficient, we note that while it is assigned as 
error it is not discussed in her brief. It has long been a rule in this 
state that errors assigned but not discussed will not be 
considered by this court on appeal. See Johnson v. Johnson, 
209 Neb. 317, 307 N.W.2d 783 (1981). We note, however, in 
passing, that an examination of the record discloses more than 
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sufficient evidence from which a jury could find Hansen guilty 
of the crime charged, beyond a reasonable doubt. 

We turn, then, to the first assignment, concerning the district 
court’s failure to suppress the evidence seized from Hansen’s 
vehicle. In doing so we must examine the items individually. 

We turn first to the razor blade and the stone. Both of these 
items were in plain view. It is clearly established that under 
appropriate circumstances a police officer may seize evidence in 
plain view without a warrant. See, Coolidge v. New 
Hampshire, 403 U.S. 443, 91 S. Ct. 2022, 29 L. Ed. 2d 564 
(1971), reh’g denied 404 U.S. 874, 92 S. Ct. 26, 30 L. Ed. 2d 
120; Texas v. Brown, 460 U.S. 730, 103S. Ct. 1535, 75 L. Ed. 2d 
502 (1983). 

In State v. Haselhorst, 218 Neb. 233, 236, 353 N.W.2d 7, 10 
(1984), we stated: 

Three requirements must be satisfied to uphold a 
warrantless search and seizure from an automobile under 
the plain view doctrine. First, the police officer must 
lawfully make an “initial intrusion” or otherwise properly 
be in a position from which he can view a particular area. 
Second, the officer must discover the incriminating 
evidence “inadvertently,” i.e., he may not know in 
advance the location of the evidence and intend to seize it 
without obtaining a warrant, relying on the plain view 
exception only as a pretext. Finally, it must be 
“immediately apparent” to the police that the items they 
observe may be evidence of a crime, contraband, or 
otherwise subject to seizure. Texas v. Brown, supra. 

The initial intrusion in this case was based upon the fact that 
Hansen’s pickup truck was parked in a city park more than 3 
hours after the curfew. The officers certainly had a right to stop 
the vehicle and determine why the curfew law was being 
violated. The first requirement is therefore satisfied. 

Likewise, the evidence establishes that the second 
requirement is also satisfied. There is no evidence that the 
officers approached the vehicle knowing that there was drug 
paraphernalia in plain view. The discovery of the razor blade 
and the stone was clearly inadvertent and as a result of the 
officers’ attempting to investigate a curfew violation. 
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And, as to the final requirement, in Texas v. Brown, supra at 
742, it was said that in order to establish probable cause to 
associate property with criminal activity, all that is required is 
that 

the facts available to the officer would “warrant a man of 
reasonable caution in the belief,” {citation omitted] that 
certain items may be contraband or stolen property or 
useful as evidence of a crime; it does not demand any 
showing that such a belief be correct or more likely true 
than false. A “practical, nontechnical” probability that 
incriminating evidence is involved is all that is required. 
See, also, State v. Haselhorst, supra. 

We believe the evidence satisfies that requirement. Officer 
Rezac saw the stone and razor blade being held by Hansen 
through the window. Officer Mayo saw the stone through the 
window and the razor blade when he dove into the pickup to 
assist his partner. Both officers had had some training and 
experience in drug and drug paraphernalia detection and were 
aware that it was not uncommon to “cut cocaine” with a razor 
blade and a stone. This, added to the fact that Hansen’s 
passenger swallowed a small package containing white powder 
when asked not to do so by the officers, further supported the 
“ ‘practical, nontechnical’ probability that incriminating 
evidence [was] involved.” The court, therefore, did not commit 
error when it overruled Hansen’s motion to suppress the razor 
blade and stone. 

That, then, leaves us with the search of the purse and the 
subsequent finding of the vial of cocaine. The decision of the 
U.S. Supreme Court in United States v. Ross, 456 U.S. 798, 102 
S. Ct. 2157, 72 L. Ed. 2d 572 (1982), seems to answer this 
question and supports fully the action taken by the district 
court. In Ross, supra at 825, the U.S. Supreme Court said: “If 
probable cause justifies the search of a lawfully stopped 
vehicle, it justifies the search of every part of the vehicle and its 
_ contents that may conceal the object of the search.” We have 
likewise adopted the Ross rule. In State v. McGuire, 218 Neb. 
$11, 514, 357 N.W.2d 192, 195 (1984), quoting from Ross, we 
said: 

When a legitimate search is under way, and when its 
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purpose and its limits have been precisely defined, nice 
distinctions between . . . glove compartments, upholstered 
seats, trunks, and wrapped packages, in the case of a 
vehicle, must give way to the interest in the prompt and 
efficient completion of the task at hand. 

See, also, State v. Haselhorst, supra. 

Having determined that Hansen was in possession of 
paraphernalia commonly connected with cocaine and that her 
passenger had swallowed a small bag containing a white 
powder, Officer Mayo certainly had the requisite probable 
cause necessary to search Hansen’s lawfully stopped vehicle. 
Since the object of his search was a controlled substance which 
could have been secreted in a small container, he was fully 
justified in examining the purse for drug contraband. Such a 
search under the facts as presented cannot be said to be 
unreasonable within the meaning of the fourth amendment to 
the U.S. Constitution. See, State v. Booth, 202 Neb. 692, 276 
N.W.2d 673 (1979); United States v. McHugh, 575 F. Supp. 111 
(D.R.I. 1983); United States v. Mendoza, 722 F.2d 96 (Sth Cir. 
1983); United States v. Steele, 727 F.2d 580 (6th Cir. 1984); 
United States v. Shepherd, 714 F.2d 316 (4th Cir. 1983). 

We believe that the district court was correct in determining 
that there was no fourth amendment violation of Hansen’s 
rights and that the evidence was therefore properly admissible. 
On that basis the conviction must be affirmed. 

AFFIRMED. 


DEBRA ANN RIDDLE, APPELLEE, V. MICHAEL JOSEPH RIDDLE, 
” APPELLANT. 
375 N.W.2d 143 


Filed October 25, 1985. No. 85-115. 


1. Child Custody: Modification of Decree. In a modification hearing to determine 
who should have custody of the children, the paramount consideration is the 
best interests of the children. 

2. Child Custody: Modification of Decree: Evidence. In determining whether the 


110 221 NEBRASKA REPORTS 


custody of a minor child should be changed, the evidence of the custodial 
parent’s behavior during the year or so before the hearing on the motion to 
modify is of more significance than the behavior prior to that time. What we are 
interested in is the best interests of the child now and in the immediate future, 
and how the custodial parent is behaving now is therefore of greater significance 
than past behavior when attempting to determine the best interests of the child. 


Appeal from the District Court for Furnas County: Jack H. 
HENpRIX, Judge. Affirmed. 


G. Peter Burger of Burger, Bennett & Green, P.C., for 
appellant. 


Eric B. Eisenhart, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


Krivosua, C.J. 

The marriage of the appellant, Michael Joseph Riddle 
(husband), and the appellee, Debra Ann Riddle (wife), was 
dissolved by order of the district court for Furnas County, 
Nebraska, on October 8, 1981. As part of its decree, the court 
granted the custody of the parties’ minor child to the wife and 
granted to the husband rights of visitation. 

On July 19, 1984, the husband filed a motion seeking an 
order changing custody of the parties’ minor child from the 
wife to him. Trial on the matter was commenced on August 23, 
1984, at which time the wife requested that the court approve 
the transfer of the minor child from Nebraska to Longmont, 
Colorado, where the wife and her current husband reside. At 

_the close of the evidence, the court overruled the husband’s 
motion to modify the decree and, further, sustained the wife’s 
request to transfer the child to Longmont, Colorado. It is from 
this order which the husband now appeals. He assigns as error 
that the district court erred in (1) failing to grant him custody as 
requested, (2) permitting the minor child to be moved to the 
State of Colorado, and (3) conducting anin camera interview of 
the minor child outside the presence of the parties. For reasons 
more particularly set out herein, we affirm the judgment of the 
district court. 

We may quickly dispose of the husband’s third assignment, 
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regarding the in camera interview of the minor child. The bill of 
exceptions discloses that the interview was conducted in the 
presence of counsel for the parties, though the parties 
themselves were absent. Furthermore, all of the interview, 
including cross-examination by both attorneys through the use 
of questions submitted beforehand to the district judge, is on 
the record. However, we need not decide whether such an 
interview was proper, because in matters such as modification 
of a divorce decree, as in all other matters involving the 
dissolution of marriage, our review is de novo on the record, 
see, Walton v. Walton, 220 Neb. 625, 371 N.W.2d 292 (1985), 
Creager v. Creager, 219 Neb. 760, 366 N.W.2d 414 (1985), and 
Kelly v. Kelly, 220 Neb. 441, 370 N.W.2d 161 (1985), and in this 
case we have simply elected to disregard the in camera interview 
in arriving at our conclusion. An examination of that portion of 
the record would disclose that, in any event, the questions asked 
of the 6-year-old child produced little, if any, information that 
would be of assistance to this court in arriving at its decision. 

We turn, then, to the principal issue raised by the husband. 
That is, whether the trial court was in error when it refused to 
modify that portion of the decree which had granted custody of 
the minor child to the wife. In Walton v. Walton, supra at 626, 
371 N.W.2d at 293, we recently repeated the oft-cited rule in 
cases of this type to the effect that “ ‘[iJn a modification 
hearing to determine who should have custody of the children, 
the paramount consideration is the best interests of the 
children.’ ” 

In support of the husband’s petition, he introduced 
considerable evidence, the details of which we need not here 
recite, concerning the behavior of the wife prior to June 9, 
1983. Much of the evidence was presented by reason of a diary 
kept by the wife from January | until June 9, 1983, when the 
husband apparently acquired possession of the diary. Had that 
evidence been presented to the trial court at the time the 
marriage was dissolved and, in fact, had the wife’s lifestyle 
been, at the time the decree was entered, identical with what the 
evidence disclosed it was between January 1 and June 9, 1983, 
the district court may well have been justified in granting 
custody of the parties’ minor child to the husband. However, 
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the record also discloses that for more than a year before the 
hearing on the application to modify, the wife had substantially 
changed her lifestyle for the better. She had married and had, so 
far as the evidence disclosed, discontinued all of the activities 
upon which the husband relied in seeking to change the custody 
of their minor child. 

Moreover, the record discloses that although all of this 
information apparently came to the husband’s knowledge at the 
latest on or shortly after June 9, 1983, it was not until more than 
a year later, on July 19, 1984, that he filed his application to 
change custody. One is inclined to believe that the husband did 
not find such behavior so outrageous until it appeared to be 
beneficial to raise the issues, or, if he found such behavior 
detrimental to the child, one is hard pressed to understand why 
he remained silent for such a long time. 

While there are no hard-and-fast rules which can be set down 
in cases of this nature, it appears to us that in determining 
whether the custody of a minor child should be changed, the 
evidence of the custodial parent’s behavior during the year or so 
before the hearing on the motion to modify is of more 
significance than the behavior prior to that time. What we are 
interested in is the best interests of the child now and in the 
immediate future, and how the custodial parent is behaving 
now is therefore of greater significance than past behavior 
when attempting to determine the best interests of the child. We 
are not unwilling to accept the fact that people do mature and 
can, if motivated, change their ways. 

Cases of this type are never easy to decide, and where, as 
here, both parents apparently love and care for their child, the 
decision is even more difficult. Yet, unless one is willing to 
submit the child to the sword of Solomon, only one of the 
parties can prevail. That should not, however, prevent the other 
from continuing to provide love and affection, free of stress 
and strife, to the child. In any event, we have only one of two 
choices—either affirm the action of the district court and leave 
the child with the wife or reverse the judgment of the district 
court and award the custody of the child to the husband. Either 
decision will produce some disappointment. 

While we are required to make independent conclusions of 
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fact without reference to the conclusions reached by the trial 
court, we nevertheless recognize that the trial court had the 
opportunity to see and hear the witnesses. Furthermore, 
because such matters are initially entrusted to the sound 
discretion of the trial judge, in the absence of an abuse of the 
trial judge’s discretion, on appeal to this court the judgment of 
the trial court should be affirmed. See Guggenmos vy. 
Guggenmos, 218 Neb. 746, 359 N.W.2d 87 (1984). Our 
examination of the record de novo discloses that the district 
judge did not, in any manner, abuse his discretion when he 
refused to change the custody of the minor child. 

We further believe that having once determined that the 
custody of the minor child should not be changed, the evidence 
readily supports the district judge’s determination that the 
minor child should be permitted to reside with the wife and her 
present husband in Colorado, subject to her former husband’s 
reasonable rights of visitation. No good reason exists for 
requiring the wife to reside in Nebraska, away from her present 
husband. The evidence does not disclose that this arrangement 
will deny to the husband reasonable rights of visitation, though, 
obviously, it will make them more difficult. 

While the record discloses that there have been material 
changes of circumstances which entitled the district court to 
consider the best interests of the child, we conclude that the 
decision reached by the district judge in this regard was in all 
respects correct. The judgment of the district court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. ROBERT J. TAYLOR, 
APPELLANT. 
375 N.W.2d 610 


Filed October 25, 1985. No. 85-166. 


1. Confessions: Miranda Rights. An in-custody statement voluntarily made 
without the benefit of Miranda warnings is admissible if it is not the product of 
interrogation. 

2. Trial: Tape Recordings: Evidence: Corroboration. Tape recordings of relevant 
and material conversations are admissible as evidence of such conversations and 
in corroboration of oral testimony of the conversations, provided proper 
foundation is laid. : 

3. Tape Recordings: Evidence. A recording is admissible unless the unintelligible 
portions of the tape recording are so substantial as to render the recording as a 
whole untrustworthy. 

4. Corroboration. Corroboration is sufficient if the witness is corroborated as to 
material facts and circumstances which tend to support the testimony as to the 
principal fact in issue. 

5. Trial: Expert Witnesses. A general foundational objection does not reach the 
qualifications of an expert witness. 

6. Criminal Law: Controlled Substances: Proof. A party claiming that the sale of a 
controlled substance was exempt has the burden of proof that an exemption was 
applicable. 


Appeal from the District Court for Madison County: 
RICHARD P. GARDEN, Judge. Affirmed. 


Charles W. Balsiger of Jewell, Gatz & Collins, for appellant. 


Robert M. Spire, Attorney General, and Charles E. Lowe, 
for appellee. 


KrivosHA, C.J., WHITE, HASTINGS, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


PER CURIAM. 

Upon trial to a jury the defendant, Robert J. Taylor, was 
found guilty of delivering marijuana, sentenced to 
imprisonment for 3 to 5 years, and fined $2,000. He has 
appealed and contends the trial court erred in (1) the admission 
into evidence of certain incriminating statements; (2) the 
admission into evidence of a tape recording of the alleged drug 
transaction; (3) the failure to direct a verdict for the defendant 
on grounds that the evidence was insufficient to support a 
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guilty verdict; (4) the allowance of expert opinion testimony 
that the substance sold was marijuana; and (5) the instruction to 
the jury defining marijuana and the failure to instruct that the 
State had the burden to prove that Taylor’s acts were not 
statutorily excepted acts. 
_ The evidence was such that the jury could find that the 
defendant sold an ounce of marijuana to an undercover agent 
for $70 on February 24, 1984. At the time the transaction took 
place, the undercover agent was equipped with a radio 
transmitter. The conversations between the defendant and the 
agent were recorded by a policeman stationed near the scene. 

The defendant was arrested on June 2, 1984. While being 
“booked” at the police station, the defendant asked a detective, 
Timothy Schmitz, who had “narked him off.” Schmitz testified 
as follows concerning that conversation: 

A. Robert Taylor asked me who narked him off. 

Q. And what did you respond to that question? 

A. Isaid, “Robert, you know I can’t tell you that.” 

Q. Then what did he say? 

A. He said, ‘Maybe I’Il find out and just waste 
somebody.” 

Q. What did you say in response to that? 

A. I said, “That kind of talk will just get you in more 
trouble than you’re already in.” 

Q. What did he say? 

A. He said, “It can’t get much worse than this.” 

The defendant contends that it was error to receive this 
testimony over objection, in the absence of proof that the 
defendant had been advised as to his constitutional rights. 
Although the defendant was in custody at the time the 
statements were made, he was not being questioned in regard to 
the crime. The booking procedure involved questioning Taylor 
about statistical information and physical characteristics from 
a form sheet but did not involve questions about the facts or 
circumstances of the case. It was the defendant who 
volunteered a question about the case. 

Miranda v. Arizona, 384 U.S. 436, 444, 86S. Ct. 1602, 16L. 
Ed. 2d 694 (1966), sets the constitutional requisites for the 
admissibility of in-custody statements: 
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[T]he prosecution may not use statements, whether 
exculpatory or inculpatory, stemming from custodial 
interrogation of the defendant unless it demonstrates the 
use of procedural safeguards effective to secure the 
privilege against self-incrimination. By custodial 
interrogation, we mean questioning initiated by law 
enforcement officers after a person has been taken into 
custody or otherwise deprived of his freedom of action in 
any significant way. 

Miranda does not require that volunteered statements be 
suppressed in the absence of the warnings: “Any statement 
given freely and voluntarily without any compelling influences 
is, of course, admissible in evidence.” 384 U.S. at 478. The 
admissibility of an accused’s statement depends upon a showing 
that the statement was freely and voluntarily made. State v. 
Robertson, 219 Neb. 782, 366 N.W.2d 429 (1985); State v. 
Bodtke, 219 Neb. 504, 363 N.W.2d 917 (1985). 

The trial court’s findings on a motion to suppress will not be 
disturbed on appeal unless, given the totality of the 
circumstances, they are clearly wrong. State v. McCarthy, 218 
Neb. 246, 353 N.W.2d 14 (1984). 

Taylor was not induced or coerced into making the 
statements. He was not interrogated about the crime as he was 
being booked into jail. An in-custody statement voluntarily 
made without the benefit of Miranda warnings is admissible if 
it is not the product of interrogation. State v. Parsons, 213 Neb. 
349, 328 N.W.2d 795 (1983). Detective Schmitz did not question 
Taylor about the crime either directly or indirectly in a manner 
reasonably likely to elicit an incriminating response. Rhode 
Island v. Innis, 446 U.S. 291, 100 S. Ct. 1682, 64 L. Ed. 2d 297 
(1980). “[I]nterrogation occurs when the subject is placed under 
acompulsion to speak,” and does not occur when a statement is 
made in response toa “ ‘neutral,’ ‘spontaneous’ question, not 
designed to elicit a confession.” State v. Lamb, 213 Neb. 498, 
502, 330 N.W.2d 462, 466 (1983). The trial court did not err in 
admitting the statements into evidence. 

Taylor’s second assignment of error involves the admission 
of the recording of the conversation during the drug delivery. 
Taylor complains that the tape recording should have been 
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excluded due to insufficient foundation and the fact that 
substantial portions of the tape were inaudible. 

We have held that “tape recordings of relevant and material 
conversations are admissible as evidence of such conversations 
and in corroboration of oral testimony of the conversations, 
provided proper foundation is laid.” State v. Loveless, 209 Neb. 
583, 589, 308 N.W.2d 842, 846 (1981). 

At trial defense counsel objected on grounds that the tape 
was not shown to be valid or authentic and that the speakers on 
the tape were not properly identified. The undercover agent 
testified that the defendant was the person from whom he had 
purchased the marijuana and that the defendant was the only 
male spoken to during the course of the transaction. The jury 
heard the agent testify and also make the introduction to the 
tape. This would enable the jury to discern between the two 
male voices on the tape. The defendant’s mother’s voice was 
identifiable because of the conversation about hair dyeing. 
Other voices on the tape were merely incidental and did not 
relate to the drug transaction. 

The trial court properly admitted the tape despite its less than 
perfect quality. Partial inaudibility or indistinctness does not 
require exclusion of a sound recording unless those portions are 
“ “so inaudible and indistinct that the jury must speculate as to 
what was said... . ” State v. Loveless, supra at 589, 308 
N.W.2d at 846. Even then, exclusion is discretionary “ ‘unless 
the unintelligible portions of a tape recording are so substantial 
as to render the recording as a whole untrustworthy... . ” Id. 

In Loveless, supra at 589, 308 N.W.2d at 846-47, the 
admission of a partially inaudible tape was upheld where 
“certain material parts were audible and were recorded by the 
court reporter on the playback of the tapesin the courtroom... 
.” In the present case the court reporter was able to record a 
substantial portion of the tape as it was played in court. Several 
of the statements recorded were material and corroborative in 
light of testimony by the cooperating individual. For example, 
there were statements corroborative of testimony that the 
defendant had only a half ounce of marijuana for sale but that 
he would attempt to get the other half at a place called “Papa 
Red’s.” It also contained statements corroborative of testimony 
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that the cooperating individual purchased the first half ounce 
for $35, by giving Taylor $40 with $5 change back, and that 
Taylor was given $35 prior to leaving the house to pick up 
another half ounce of marijuana. Similarly, the tape 
corroborates testimony that the two half ounces purchased 
from Taylor were combined upon his arrival back at the house. 
In view of the support which the recording gave to the agent’s 
testimony, it cannot be said that the tape was so untrustworthy 
as to require exclusion. See United States v. Jones, 540 F.2d 465 
(10th Cir. 1976), cert. denied 429 U.S. 1101, 97S. Ct. 1125, 51 
L. Ed. 2d 551 (1977). The trial court did not abuse its discretion 
in admitting the tape. 

The defendant challenges the sufficiency of the evidence, 
claiming that, without the tape recording, there is only the 
uncorroborated testimony of the cooperating individual to 
prove the delivery of a controlled substance. Neb. Rev. Stat. 
§ 28-1439.01 (Cum. Supp. 1984) provides that “[n]o conviction 
for an offense punishable under sections 28-401 to 28-438 shall 
be based solely upon the uncorroborated testimony of a 

cooperating individual.” 

' Taylor was convicted under Neb. Rev. Stat. § 28-416(1)(a) 
(Reissue 1979) for knowingly or intentionally delivering the 
controlled substance of marijuana. In addition to the 
undercover agent’s testimony, a State Patrol investigator 
testified that before the agent approached Taylor he had no 
marijuana in his possession and that upon his return he 
possessed an ounce of the substance. While the investigators 
monitoring and surveying the scene did not visually observe the 
deliveries which took place inside Taylor’s home, they were able 
to corroborate the agent’s testimony about Taylor’s and his own 
movements. There was additional support for his testimony in 
photographs taken by one of the investigators and in the 
defendant’s statements to Detective Schmitz. 

We have previously held that the statutory precursor 
identical to § 28-1439.01 “only requires that a conviction be 
based on something more than only a cooperating individual’s 
testimony.” State v. Beckner, 211 Neb. 442, 446, 318 N.W.2d 
889, 892 (1982). In Beckner we expressly rejected an argument 
that then Neb. Rev. Stat. § 28-439 (Reissue 1979) required that 
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a cooperating individual be corroborated on every element of 
the crime. Instead, we held that “corroboration is sufficient if 
the witness is corroborated as to material facts and 
circumstances which tend to. support the testimony as to the 
principal fact in issue.” Beckner, supra at 447, 318 N.W.2d at 
893. The testimony and pictorial evidence supplied by the 
investigators, as well as the defendant’s admissions, provided 
the necessary corroboration, with or without the admission of 
the sound recording. 

A guilty verdict will not be reversed by this court on appeal 
unless the evidence is so lacking in probative force that it is 
insufficient as a matter of law. State v. Ruzicka, 218 Neb. 594, 
357 N.W.2d 457 (1984). Considering the undercover agent’s 
testimony, the corroborating testimony of the three law 
enforcement officers who monitored and maintained 
surveillance of the agent and Taylor at the time of the 
transaction, the 26 photographs taken at or near the time of the 
transaction, the tape recording of the transaction, and the 
defendant’s admissions, it cannot be said that the trial court 
erred in refusing to direct a verdict for the defendant. 

Similarly, there is no merit to the defendant’s contention that 
expert opinion testimony identifying the substance obtained 
from Taylor as marijuana was improperly admitted. A general 
foundational objection does not reach the qualifications of an 
expert witness. State v. Bideaux, 219 Neb. 718, 365 N. W.2d 830 
(1985). In the present case, as in Bideaux, defense counsel made 
a general foundational objection at trial, and on appeal 
attempts to challenge the expert’s qualifications as a witness. 
This court will not consider issues for the first time on appeal if 
not properly raised in the pleadings or litigated at trial. 
Armstrong v. Hartford Life Ins. Co., 219 Neb. 128, 361 
N.W.2d 511 (1985). As we stated in Bideaux, supra at 721, 365 
N.W.2d at 832, the logic behind requiring a specific 
qualification objection at trial is that “both the court and 
opposing counsel are entitled to know that the objection goes to 
the qualifications of the witness as an expert rather than to the 
factual foundation for the opinion.” 

Even if the qualification issue had been properly apeceaea at 
trial, we would find no merit in the defendant’s argument. The 
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expert who testified at trial was a forensic drug chemist. His 
training and background included: a bachelor of science degree 
in chemistry and microbiology; 8 years of experience as a 
forensic drug chemist, analyzing substances to determine the 
presence of controlled substances; 3 to 4 months of intensive 
training by other chemists in the State Patrol laboratory; the 
performance of 9,000 to 10,000 different substance analyses to 
test for controlled substances content; and the performance of 
5,000 to 6,000 substance analyses to test for marijuana content. 
After presenting this background and detailed descriptions of 
the tests run on the substances, the witness was permitted to 
testify that the substance obtained from the defendant was 
marijuana. There was adequate foundation for the testimony. 

The defendant’s final assignment of error pertains to the trial 
court’s jury instructions on the material elements of the crime 
and on the definition of marijuana. These claims are also 
without merit. 

Section 28-416(1)(a) provides in part that “[e]xcept as 
authorized by this article, it shall be unlawful for any person 
knowingly or intentionally: (a) To. . . deliver . . . a controlled 
substance.” The defendant argues that because the State has the 
burden to prove each essential element of the crime beyond a 
reasonable doubt, the jury should have been instructed that the 
State had to prove that his acts were not specifically excepted by 
the statute. The trial court correctly refused to so instruct the 
jury. 

Neb. Rev. Stat. § 28-432(1) (Reissue 1979) of the Uniform 
Controlled Substances Act, Neb. Rev. Stat. §§ 28-401 et seq. 
(Reissue 1979 & Cum. Supp. 1984), provides: 

It shall not be necessary for the state to negate any 
exemption or exception set forth in this article in any 
complaint, information, indictment or other pleading or 
in any trial, hearing, or other proceeding under the 
provisions of this article, and the burden of proof of any 
such exemption or exception shall be upon the person 
claiming its benefit. 

In a similar situation we held that the State did not bear the 
burden of proof on the issue of exemptions to a charge of 
unlawful sales of unregistered securities. State v. Fries, 214 
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Neb. 874, 337 N.W.2d 398 (1983). The statutes applicable in 
Fries included a provision like § 28-432 which placed the 
burden of proving an exemption upon the person claiming it. 
Because there was no evidence in the record to suggest that the 
securities involved fell within the applicable exemptions, the 
trial court had properly refused to give the requested 
instruction. 

Taylor argues that the record is devoid of evidence showing 
that he was not within a statutory exception. It is also devoid of 
any evidence to suggest that his acts were within an exception. 
The trial court correctly refused to instruct on the exceptions. 

The defendant also requested that the jury be instructed as to 
the technical definition of marijuana found in § 28-401(14) 
(Cum. Supp. 1984). The court declined to do so and: instead 
instructed that “[mJarijuana is a controlled substance under the 
laws of Nebraska at the time alleged in the Information.” We 
addressed a comparable question in State v. Ambrose, 192 Neb. 
285, 220 N.W.2d 18 (1974). In that case the defendant, 
convicted on controlled substances counts, complained that the 
court had failed to instruct that “cocaine does not include 
de-cocainized coca leaves or extractions which do not contain 
cocaine or ecogine [sic].” Jd. at 289, 220 N.W.2d at 21. In 
affirming the trial court’s refusal to give this instruction, we 
noted that the evidence at trial presented no factual issue as to 
whether the substances involved were anything but cocaine. We 
concluded that if the requested instruction had been given, the 
jury would have had to engage in speculation and conjecture in 
the absence of relevant evidence. A tendered instruction, 
otherwise appropriate, which either misstates the law or tends 
to confuse or mislead the jury should not be given by the trial 
court. State v. Samuels, 205 Neb. 585, 289 N.W.2d 183 (1980). 

In the present case there was expert opinion testimony that 
the substance obtained was marijuana. Cross-examination of 
the expert did not refute the opinion, nor did the defendant 
present independent evidence tending to do so. 

Reading the instructions as a whole, we conclude that the law 
was fairly presented and the jury was not misled. State v. 
Perkins, 219 Neb. 491, 364 N.W.2d 20 (1985). There was no 
prejudicial error. 
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The judgment is affirmed. 
AFFIRMED. 
BOSLAUGH, J., participating on briefs. 


JOHN B. MAYFIELD, APPELLANT, V. KLAUS HARTMANN, M.D., 
SUPERINTENDENT, LINCOLN REGIONAL CENTER, APPELLEE. 
375 N.W.2d 146 


Filed October 25, 1985. No. 85-171. 


1. Judgments: Collateral Attack. Where a judgment is attacked in a way other than 
a proteeding in the original action to have it vacated, reversed, or modified, ora 
proceeding in equity to prevent its enforcement, the attack is a “collateral 
attack.” 

. Only a void judgment is subject to collateral attack. 

3. Jurisdiction: Judgments: Collateral Attack. It is well settled that where the court 
has jurisdiction of the parties and the subject matter, its judgment is not subject 
to collateral attack. 

4. Habeas Corpus: Appeal and Error. It has jong been the rule in this jurisdiction 
that habeas corpus is a collateral proceeding and as such cannot be used as a 
substitute for an appeal or proceedings in error. 

5. Constitutional Law: Statutes: Presumptions: Judgments. A statute is presumed 
to be constitutional, and a judgment entered on an unconstitutional statute is 
not absolutely void but is voidable only. 

6. Habeas Corpus: Appeal and Error. The writ of habeas corpus is not a corrective 
remedy and is not a substitute for appeal or proceedings in error. 


Appeal from the District Court for Lancaster County: 
DOoNALD E. ENDACOTT, Judge. Affirmed. 


Duane L. Nelson, for appellant. 


Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee. 


KrivosHa, C.J., WHITE, HASTINGS, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


Krivosna, C.J. 

John B. Mayfield filed a petition for a writ of habeas corpus 
in the district court for Lancaster County, Nebraska. He now 
appeals from an order entered by the district court sustaining a 
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motion to quash and dismiss filed by the State. In support of his 
appeal Mayfield has assigned nine alleged errors committed by 
the district court. For reasons more particularly set out herein, 
we believe that habeas corpus did not lie in this case and, for 
that reason, affirm the decision of the district court. 

Mayfield’s petition alleges that he is currently confined in the 
security unit at the Lincoln Regional Center and has been so 
confined since November 15, 1977, pursuant to orders entered 
by the Douglas County Board of Mental Health. He admits in 
his petition that prior to his present commitment, he had pled 
not guilty by reason of insanity to a charge of sexual assault in 
the first degree and was thereafter committed to the Lincoln 
Regional Center pursuant to the laws as they then existed. He 
further alleges that his detention is unlawful on a number of 
grounds: (1) That at the time of his initial trial for sexual 
assault, he was incompetent to stand trial; (2) That when he 
offered his plea of not guilty by reason of insanity, he did not 
realize and was not advised that such a defense could result in 
an indeterminate confinement in a mental institution; (3) That 
he was committed to the Lincoln Regional Center under the 
provisions of law which provided that future release decisions 
would be made by the Douglas County Board of Mental Health 
and not by a court, as now required by Neb. Rev. Stat. 
§§ 29-3703 et seq. (Cum. Supp. 1984); (4) That he is not 
receiving effective and adequate treatment for mental illness; 
and (5) That he is not now dangerously mentally ill. 

We believe that we need not address the many issues raised by 
Mayfield, for the simple reason that even if all of the issues 
raised by Mayfield were valid, a matter we do not decide, he 
was still not entitled to relief in the form of habeas corpus. The 
function of a writ of habeas corpus in Nebraska is a somewhat 
limited matter and may not be used as a substitute for an 
appeal. In Sileven v. Tesch, 212 Neb. 880, 326 N.W.2d 850 
(1982), we reviewed the function of a writ of habeas corpus. We 
there noted at 883, 326 N.W.2d at 852: 

“Where a judgment is attacked in a way other than a 
proceeding in the original action to have it vacated, 
reversed, or modified, or a proceeding in equity to prevent 
its enforcement, the attack is a ‘collateral attack” County 
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of Douglas vy. Feenan, 146 Neb. 156, 18 N.W.2d 740 
(1945); State ex rel. Southeast Rural Fire P. Dist. v. 
Grossman, 188 Neb. 424, 197 N.W.2d 398 (1972). Only a 
void judgment is subject to collateral attack. Stanton v. 
Stanton, 146 Neb. 71, 18 N.W.2d 654 (1945); Davis 
Management, Inc. v. Sanitary & Improvement Dist. No. 
276, 204 Neb. 316, 282 N.W.2d 576 (1979).” 

We went on further in Si/even, supra at 884, 326 N.W.2d at 
852-53, to note: 

“It is well settled that where the court has jurisdiction of 
the parties and the subject matter, its judgment is not 
subject to collateral attack. State ex rel. Southeast Rural 
Fire P. Dist., supra. ... 

“We have recognized the distinction between want of 
jurisdiction and error in the exercise of jurisdiction. 
‘ “Where jurisdiction has once attached, mere errors or 
irregularities in the proceedings, however grave, although 
they may render the judgment erroneous and subject to be 
set aside in a proper proceeding for that purpose, will not 
render the judgment void, and until set aside it is valid and 
binding for all purposes and cannot be collaterally 
attacked.” ’ ” 

We then concluded in Sileven, supra at 884, 326 N.W.2d at 
853, by saying: “It has long been the rule in this jurisdiction that 
habeas corpus is a collateral proceeding and as such cannot be 
used as a substitute for an appeal or proceedings in error.” 
(Citations omitted.) To the same effect, see, Piercy v. Parratt, 
202 Neb. 102, 273 N.W.2d 689 (1979); Schleuter v. McCuiston, 
203 Neb. 101, 277 N.W.2d 667 (1979); State ex rel. Casselman v. 
Macken, 194 Neb. 806, 235 N.W.2d 867 (1975). 

Mayfield makes no claim that the Douglas County Board of 
Mental Health, which initially caused him to be placed in the 
custody of the Lincoln Regional Center, or the district court for 
Douglas County, Nebraska, which has now acquired 
jurisdiction over his person pursuant to § 29-3703, is either now 
without jurisdiction or was without jurisdiction when the order 
was entered. He maintains that § 29-3703, as applied to him, 
violates his constitutional rights because the new law amended 
the statutory scheme regulating how and in what manner 
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people such as Mayfield could be released from custody. 
However, while he makes that claim, he has not in any manner 
sought to have the act declared unconstitutional, and until such 
action is taken the law is presumed to be constitutional. 

We do not mean to imply that we are passing on the validity 
of § 29-3703 by anything we say here. Yet, even if it can be 
argued that the statute does violate some constitutional 
principle, it is still not subject to collateral attack. We have 
repeatedly held that to release a person from a sentence of 
imprisonment by habeas corpus, it must appear that the 
sentence was absolutely void. See, Sileven v. Tesch, supra; 
Piercy v. Parratt, supra. As noted by this court in Norlanco, 
Inc. v. County of Madison, 186 Neb. 100, 107, 181 N.W.2d 119, 
123 (1970), “A statute is presumed to be constitutional and a 
judgment entered on an unconstitutional statute is not 
absolutely void but is voidable only.” 

Mayfield argues that cases to that effect have all involved 
criminal matters and therefore have no application in a case 
such as the present one. While it is true that Mayfield is now 
being held pursuant to civil commitment growing out of a 
criminal action, it does not change the rules with regard to 
whether his confinement can be collaterally attacked by habeas 
corpus. We have not so limited habeas corpus and have 
uniformly applied the rules in both civil and criminal cases 
alike. In State ex rel. Casselman v. Macken, supra, plaintiffs. 
sought a writ of habeas corpus to obtain the return of their son 
who had been placed in a foster home by order of a juvenile 
court, a situation not dissimilar to the instant case. In affirming 
the district court’s denial of the writ, we said at 809, 235 N.W.2d 
at 869: 
A judgment or dispositive order of a juvenile court is 
supported by the usual presumptions of validity and 
regularity. The proceedings leading to a final judgment or 
order in the juvenile court cannot be inquired into on a 
collateral attack such as habeas corpus but are assailable 
only in a direct proceeding. A collateral attack upon a 
judgment will not lie unless the judgment is absolutely 
void. Where the court has jurisdiction of the parties and 
the subject matter, its judgment is not subject to collateral 
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attack because the judgment is only voidable and not void. 

And again, in Schleuter v. McCuiston, 203 Neb. 101, 277 
N.W.2d 667 (1979), we affirmed the action of the district court 
which denied a writ of habeas corpus filed when petitioner 
sought the release of her minor child allegedly being held 
unlawfully and forcibly by others. In so doing we noted at 106, 
277 N.W.2d at 670: “[T]he writ of habeas corpus is not a 
corrective remedy and is not a substitute for appeal or 
proceedings in error.” See, also, Sedlacek v. Hann, 156 Neb. 
340, 56 N.W.2d 138 (1952). 

Mayfield is not without remedy. There are, obviously, a host 
of avenues available to him to test the various matters which he 
now raises. It is, however, clear that habeas corpus is not one of 
those available remedies and therefore not an appropriate 
vehicle by which to raise the issues contained in his brief. For 
that reason alone the trial court was correct in sustaining the 
State’s motion to quash and dismissing the petition seeking a 
writ of habeas corpus. The judgment of the district court is 
therefore affirmed. 

AFFIRMED. 

BoSLAUGH, J., participating on briefs. 


CHARLES M. ALDRICH, APPELLEE AND CROSS-APPELLANT, V. 
ASARCO, INCORPORATED, APPELLANT AND CROSS-APPELLEE. 
375 N.W.2d 150 


Filed October 25, 1985. No. 85-183. 


1. Workmen’s Compensation: Appeal and Error. Findings of fact made by the 
compensation court will not be set aside unless clearly wrong. 

2. Workmen’s Compensation: Words and Phrases. Earning power is not 
synonymous with wages, but includes eligibility to procure employment 
generally, ability to hold a job obtained, and capacity to perform the tasks of the 
work, as well as the ability of the workman to earn wages in the employment in 
which he is engaged or for which he is fitted. 

3. Workmen’s Compensation. There is no numerical formula for determining 
earning power or the loss of earning power due to an injury. 

. When a workman has reached his maximum recovery, the remaining 
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disability is permanent and he is no longer entitled to compensation for 

temporary disability. 

. The compensation court may prescribe the procedure to be followed if- 
an injured workman desires to obtain the benefit of rehabilitation services under 
the statute. 

Appeal from the Nebraska Workmen’s Compensation 

Court. Affirmed. 


James L. Quinlan of Fraser, Stryker, Veach, Vaughn, 
Meusey, Olson, Boyer & Bloch, P.C., for appellant. 


Ronald L. Comes and Richard W. Ratz of McGrath, North, 
O’Malley & Kratz, P.C., for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This is an appeal in a proceeding under the Nebraska 
Workmen’s Compensation Act. 

The plaintiff, Charles M. Aldrich, slipped and fell, injuring 
his back, on February 26, 1982, while employed as a laborer by 
the defendant, ASARCO, Incorporated. There is no dispute 
that the plaintiff was injured as the result of an accident which 
arose out of and in the course of his employment. 

After the hearing before a single judge of the compensation 
court, the plaintiff recovered an award for medical expenses 
and temporary total disability from April 3, 1984, to the date of 
hearing, and for so long thereafter as he remained totally 
disabled. Upon rehearing, the plaintiff recovered an award of 
compensation for temporary total disability from April 3 to 
November 5, 1984, and compensation for a 30-percent loss of 
earning power for not to exceed 269 weeks thereafter. The 
plaintiff was also awarded past and future medical expenses 
and attorney fees. 

The defendant, ASARCO, Incorporated, has appealed and 
contends that the evidence is insufficient to support the court’s 
award of compensation for a 30-percent loss of earning power. 
The plaintiff has cross-appealed and contends that the evidence 
was insufficient to support the finding that the plaintiff’s 
temporary total disability had terminated. 
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The plaintiff had been employed by the defendant as a 
laborer for approximately 14 years but was terminated from 
employment after his injury and before any disability other 
than pain had occurred. At the time of the rehearing he was 39 
years old, had not completed the eighth grade, could not fill out 
his own job application, and, in his words, could not read or 
write “that good.” 

In determining the sufficiency of the evidence to support a 
Workmen’s Compensation Court award, the evidence must be 
considered in the light most favorable to the successful party. 
Baumbach vy. Standard Chem. Mfg. Co., 219 Neb. 324, 363 
N.W.2d 170 (1985); Novotny v. Electric Hose & Rubber Co., 
214 Neb. 216, 333 N.W.2d 406 (1983). Findings of fact made by 
the compensation court will not be set aside unless the findings 
are clearly wrong, Masters v. Iowa Beef Processors, 220 Neb. 
835, 374 N.W.2d 21 (1985); Scott v. State, 218 Neb. 195, 
352 N.W.2d 890 (1984), or unless a contrary finding is 
compelled as a matter of law, Baumbach v. Standard Chem. 
Mfg. Co., supra; Neb. Rev. Stat. § 48-185 (Reissue 1984). 

The defendant contends that the award of compensation for 
a 30-percent loss of earning power was clearly wrong because at 
the time of the rehearing the plaintiff’s employment had been 
terminated. Although the record is not clear, it appears that the 
plaintiff was terminated for reasons other than his back injury. 
The defendant contends the plaintiff’s earning power had been 
diminished by events other than his injury. 

Earning power is not synonymous with wages, Anderson v. 
Cowger, 158 Neb. 772, 65 N.W.2d 51 (1954), and the fact of 
termination or the reason for it is irrelevant if the plaintiff 
sustained a compensable injury. The fact that an employer has 
terminated the employment of an employee, whose ability to 
perform the work for which he is fitted has been restricted due 
to an injury arising out of and in the course of his employment, 
does not destroy the right of the employee to compensation for 
the injury. See, Minshall v. Plains Mfg. Co., 215 Neb. 881, 341 
N.W.2d 906 (1983); Guerra v. Iowa Beef Processors, Inc., 211 
Neb. 433, 318 N. W.2d 887 (1982). 

Although the accident occurred on February 26, 1982, the 
plaintiff testified that he felt pain in his back immediately after 
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he fell down and that he reported the accident to Dr. Sasse, the 
company doctor, on the following Monday, which was his next 
workday after the day on which the accident happened. Dr. 
Sasse prescribed pain pills and muscle relaxants. 

On March 6, 1982, the plaintiff consulted another physician, 
Dr. Margules. On April 12, 1982, he consulted Dr. Angel, his 
family physician, because the pain was getting worse. 
According to the plaintiff, Dr. Angel had some x rays made and 
“shot some needles” in his back. 

The plaintiff continued to work, although the pain 
continued, being worse on some days than on other days. 

On April 3, 1984, the plaintiff went to the hospital because 
the pain had become so bad he “couldn’t hardly walk.” A 
myelogram was performed on April 5, 1984. The plaintiff’s 
employment was terminated on March 15, 1984. 

On April 30, 1984, he was hospitalized and exploratory 
surgery performed. He was again hospitalized from June 24 
through July 4. A laminectomy was performed on June 27. As 
of the date of the rehearing, Dr. Margules had not released the 
plaintiff to return to work and had restricted his lifting to not 
more than 20 pounds. 

At the request of the defendant, the plaintiff was examined 
by Dr. O’Neil. According to Dr. O’Neil, the plaintiff had 
sustained a 15-percent permanent partial disability to the body 
as a whole as a result of the injury and operative procedures. Dr. 
O’Neil stated that the plaintiff could probably tolerate 
moderate periods of sitting and standing but should avoid work 
which would require stooping, lifting, bending, and other 
Stressful activities which would further aggravate his back. 

The compensation court, upon rehearing, determined the 
plaintiff’s disability was a 30-percent loss of earning power 
based upon “the extent of plaintiff’s physical impairment as set 
forth by Dr. O’Neil, the wages earned by the plaintiff at the 
time of injury, the work restrictions imposed on him by Dr. 
O’Neil, and plaintiff’s limited educational background ... .” 

“Earning power,” as used in Neb. Rev. Stat. 
§ 48-121(2) (Reissue 1978), is not synonymous with 
wages, but includes eligibility to procure employment 
generally, ability to hold a job obtained, and capacity to 
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perform the tasks of the work, as well as the ability of the 
workman to earn wages in the employment in which he is 
engaged or for which he is fitted. 
Akins v. Happy Hour, Inc. , 209 Neb. 236, 239, 306 N.W.2d 914, 
916 (1981) (similarly applicable to the present statute, Neb. 
Rev. Stat. § 48-121(2) (Reissue 1984)). There is no numerical 
formula for determining earning power or the loss of earning 
power due to an injury. 

As we view the record, it sustains the award on rehearing. 

The cross-appeal centers on whether the finding that the 
plaintiff was no longer temporarily totally disabled was in error. 
The plaintiff contends (1) that there is insufficient evidence to 
support a finding that temporary disability has ended and he is 
now permanently partially disabled and (2) that he should 
receive compensation for total disability because he is 
undergoing rehabilitation. 

Viewing the evidence in a light most favorable to the 
successful party, in this instance the defendant, the record 
supports the compensation award. The medical evidence 
supplied by Dr. O’ Neil, which is the most recent, appears to be 
uncontradicted. According to Dr. O’Neil, “Mr. Aldrich is 
entitled to a fifteen percent permanent partial disability of the 
body as a whole as a result of his back injury and two 
subsequent operative procedures.” (Emphasis supplied.) The 
fact that the plaintiff was not released by either Dr. O’ Neil or his 
own physician to return to work does not compel a finding that 
the plaintiff has not reached his maximum recovery. When a 
workman has reached his maximum recovery, the remaining 
disability is permanent and he is no longer entitled to 
compensation for temporary disability. See, Allen v. 
Department of Roads and Irrigation, 149 Neb. 837, 32 N.W.2d 
740 (1948); Mulder v. Minnesota Mining & Mfg. Co., 219 Neb. 
241, 361 N.W.2d 572 (1985). 

The compensation court, on rehearing, found that the 
plaintiff was entitled to rehabilitation, that the plaintiff should 
cooperate in being tested and evaluated by his rehabilitation 
counselor or other expert, and that a rehabilitation plan should 
be formulated. The plan should be submitted to the defendant, 
and if the defendant fails to approve the plan, the plaintiff may 
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then apply to the compensation court for a further hearing 
limited to the issue of rehabilitation. The record now before us 
does not show that these requirements have been satisfied. 

The compensation court may prescribe the procedure to be 
followed if an injured workman desires to obtain the benefit of 
rehabilitation services under the statute. Camp v. Blount Bros. 
Corp., 195 Neb. 459, 238 N.W.2d 634 (1976). Where such a 
procedure has been prescribed, the right to rehabilitation 
services, including the right to compensation for temporary 
total disability while undergoing rehabilitation, depends upon 
compliance with the procedure prescribed. 

We conclude that the record supports the award of the 
Nebraska Workmen’s Compensation Court on rehearing, and 
the judgment must be affirmed. 

The plaintiff is allowed $1,000 for the services of his attorney 
in this court. 

AFFIRMED. 
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PER CURIAM. 

Following a jury trial in the county court, defendant was 
convicted of a violation of Neb. Rev. Stat. § 28-806(1) (Reissue 
1979), a Class II misdemeanor, and was sentenced to probation 
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for 2 years. His conviction was affirmed by the district court. 
He has appealed to this court, alleging essentially that the 
evidence was insufficient to sustain the judgment. We affirm. 

Although the county court offered to appoint counsel to 
represent defendant, he refused to accept an attorney and 
insisted on representing himself. The court did appoint John H. 
Sohl as defendant’s legal assistant, who attended all court 
proceedings. Mr. Sohl conscientiously discharged his duties as 
such assistant, and not only submitted a brief in this court on 
defendant’s behalf but also appeared for argument. 

We have examined the record in this case and it fully supports 
the findings and judgments of the county and district courts. 

AFFIRMED. 
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for appellee. 
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SHANAHAN, J. 

Joanne G. Turner entered her guilty plea to second degree 
forgery. See Neb. Rev. Stat. § 28-603 (Reissue 1979). The 
district court sentenced Turner to imprisonment for a term of 
20 to 40 months. Turner appeals her conviction and sentence on 
the sole ground that the district court failed to advise Turner 
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that she had the right to remain silent and not testify at trial. 

At Turner’s arraignment on May 11, 1984, the district court 
failed to inform Turner that she had a constitutional right to 
remain silent and that a guilty plea constitutes a waiver of that 
right. The court, referring to a statement made by Turner while 
in custody of police, did inform Turner that by a guilty plea she 
gave up her right to “come in and try to get the judge to exclude 
that statement from the evidence.” 

The State first contends that we are precluded from reaching 
the merits of the appeal because Turner did not file a motion for 
new trial; rather, Turner timely filed her notice of appeal to this 
court. In State v. Wright, 220 Neb. 847, 374 N.W.2d 26 
(1985), we confronted and rejected the same contention now 
presented by the State. See Neb. Rev. Stat. § 25-1912.01 (Cum. 
Supp. 1984) (motion for new trial unnecessary for appellate 
review of a trial court’s ruling which appears in the record). For 
the reasons set forth in State v. Wright, supra, we proceed to 
consider the merits of Turner’s appeal. 

The State next argues that the district court, by reference to 
Turner’s right to question admissibility of her in-custody 
statement, fulfilled the requirement of State v. Tweedy, 209 
Neb. 649, 309 N. W.2d 94 (1981), namely, a defendant entering a 
guilty plea must have been informed by the court concerning 
the defendant’s constitutional privilege against  self- 
incrimination. Although the fifth amendment privilege against 
self-incrimination may, in part, provide a basis for excluding 
Turner’s in-custody statement, a question not presented or 
decided in this appeal, the privilege against self-incrimination 
within the purview of State v. Tweedy, supra, is a defendant’s 
right to remain silent and not testify at trial. See, State v. 
Branch, 220 Neb. 754, 371 N.W.2d 740 (1985); State v. Wright, 
supra. While the district court may have, as the State 
characterizes the situation, “broached” the subject of 
self-incrimination by the court’s reference to possible 
suppression of Turner’s custodial statement, mere broaching 
does not satisfy the mandatory and adequately explanatory 
admonition to be given by a trial court concerning a defendant’s 
constitutional guarantee against self-incrimination. The record 
clearly shows that the district court did not inform Turner of 
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her right to remain silent and not testify at trial, a judicial 
admonition required by State v. Wright, supra. In the absence 
of a waiver of the privilege against self-incrimination, a distinct 
constitutional right, we cannot presume that Turner’s plea was 
voluntarily, knowingly, and intelligently entered. See State v. 
Branch, supra. 

Accordingly, the judgment is reversed, defendant’s 
conviction and sentence are vacated, and the cause is remanded 
to the district court for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


JEANNE LOUISE YOUNKIN, APPELLEE, V. GARY MARTIN YOUNKIN, 
APPELLANT. 
375 N.W.2d 894 


Filed November 1, 1985. No. 84-049. 


1. Modification of Decree: Good Cause: Pretrial Motions. Upon a motion 
containing an allegation of fact which, if true, constitutes good cause to set aside 
or modify a decree dissolving a marriage, a court must grant an evidentiary 
hearing on the motion to set aside or modify the dissolution decree. 

2. Divorce: Paternity: Evidence: Good Cause: Pretrial Motions. For good cause 
shown, in proceedings to dissolve a marriage, where paternity of a child affected 
by the dissolution proceedings is an issue to be resolved, blood group testing and 
other information bearing upon paternity of the child are proper areas for 
discovery under the Nebraska Discovery Rules (rev. 1983). 


Appeal from the District Court for Kearney County: 
BERNARD SPRAGUE, Judge. Affirmed in part, and in part 
reversed and remanded with direction. 


Wesley C. Mues of Knapp, Mues & Beavers, for appellant. 
Michael R. Snyder and Stephen G. Lowe, for appellee. 


KrivosHA, C.J., BoSLAUGH, WHITE, HASTINGS, CAPORALE, 
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SHANAHAN, J. 

The district court for Kearney County refused to set aside or 
modify its decree dissolving the marriage of Jeanne and Gary 
Younkin. Gary appeals and contends the district court erred in 
refusing to set aside its decree and denying discovery directed 
toward determining paternity of an unborn child for whom the 
court ordered Gary’s payment of child support. We affirm in 
part and in part reverse and remand with direction. 

On July 4, 1980, Jeanne and Gary Younkin married. On June 
14, 1982, Jeanne filed a petition for dissolution of marriage and 
alleged, among other things, existence of marital property and 
her anticipated delivery of Gary’s unborn child expected in 
October. Trial occurred on August 19, 1982. 

Jeanne testified about her employment as an accountant; her 
income and expenses, including probable cost of prenatal and 
maternity care; marital property and its value, as well as 
property possessed by the parties before marriage; debts; the 
expected birth of Gary’s child on October 7; and the absence of 
any health and accident insurance supplying maternity 
coverage. 

Gary did not supply any evidence pertaining to Jeanne’s 
pregnancy or the paternity of Jeanne’s unborn child. Gary’s 
evidence, generally, related to the value of property, real and 
personal, affected by the dissolution proceedings and his 
compensation received from a farm partnership conducted 
with his father and brother. 

Trial concluded without rendition of judgment on August 19. 
Nevertheless, on September 7 Jeanne and Gary separately filed 
a motion for new trial. 

On February 4, 1983, the court signed a “Decree of 
Dissolution” prepared by Jeanne’s attorney in reference to the 
hearing on August 19, 1982. The decree provided: Custody of 
the unborn child was granted to Jeanne; Gary was required to 
pay child support of $350 per month and medical expenses 
regarding Jeanne’s pregnancy and birth of the child; and 
Jeanne was awarded alimony in the amount of $1,000 per 
month from August 19 until 2 months after the birth of the 
child, whereupon Gary was required to pay Jeanne “lump sum 
alimony” of $6,000 in monthly installments of $500. 
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Gary filed a motion for an order nunc pro tunc on February 
28, whereby the date for rendition of the judgment would be 
corrected in the decree, inasmuch as the court’s trial docket did 
not contain the date on which judgment had been rendered. On 
February 28 Gary also filed his first motion to vacate or modify 
the decree and claimed the court’s property division was 
incorrect, the costs of Jeanne’s obstetrical and maternity care 
were “exorbitant,” and child support was excessive. Gary 
requested modification of the decree to award him some 144 
items of personal property, described in a 7-page exhibit 
appended to his motion. Personal property sought by Gary 
ranged from firearms to fishing paraphernalia and included 
sundry items such as sheets of plywood, a box of hinges, two or 
three pints of varnish, one black dress shoe, quiche pans, two 
corkscrews (one wooden and one Italian metal), and a portable 
dog kennel. 

On April 7 the court overruled “the Motion for New Trial.” 
Presumably, that order related to the separate motions filed by 
Jeanne and Gary in September 1982, the only motions for new 
trial shown in the record to be pending at April 7. 

Gary filed a second motion to vacate or modify the decree on 
April 19 and alleged that Jeanne had given birth to a child in 
September 1982; that after the child’s birth, Gary had become 
“aware of factors which lead [Gary] to believe that he is not the 
father of said minor child”; and that the decree should be 
modified to exonerate Gary from payment of child support and 
medical expenses concerning Jeanne’s pregnancy and the birth 
of her child. Also, on April 19 Gary filed a motion seeking a 
blood test and related tests of Jeanne and her child to determine 
whether Gary was the father of Jeanne’s child. Pursuant to Rule 
37(a)(2), Nebraska Discovery Rules (rev. 1983), on May 31 
Gary filed a “Motion for Order Compelling Discovery,” 
namely, production of Jeanne’s medical records concerning her 
pregnancy and postnatal care, because Jeanne had failed to 
produce the requested documents after Gary had served a 
formal “Request for Production” on April 18. Jeanne had not 
sought a protective order authorized by Rule 26(c) of the 
Nebraska Discovery Rules. Gary alleged that the documents 
sought were relevant to the paternity issue raised in his second 
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motion to vacate. 

At a hearing on September 1 the court sustained Gary’s 
motion for an order nunc pro tunc and amended the decree of 
dissolution “to reflect the date of rendition thereof as February 
4, 1983 rather than August 19, 1982.” At this same hearing the 
court overruled Gary’s motions (blood test and production of 
documents), and then made the following findings and order: 

[The court] shall not receive any evidence in support of 
respondent’s Motion to Vacate or Modify Decree and 
respondent’s Motion to Vacate and Modify, both filed 
herein within the six-month period from the date of 
rendition of this Court’s Decree of February 4, 1983, for 
the reason that it is the opinion of this Court that the 
taking of such evidence is discretionary with the Court and 
that said Motions do not justify the receipt of any such 
evidence and should be overruled. The Court, however, 
upon stipulation of petitioner’s counsel, hereby grants to 
respondent the option to submit to the Court, for the 
record, a general written offer of proof in support of said 
Motions with a copy of said offer to be served upon 
petitioner’s attorney, provided that the evidence so offered 
shall not be received by the Court upon petitioner’s 
objection to said offer, which objection petitioner hereby 
makes in advance, for the record, and which objection the 
Court hereby sustains. 
(Emphasis supplied.) 

After the order nunc pro tunc correcting the date judgment 
was rendered, Gary, in his motion filed September 12, sought a 
new trial on account of the court’s actions in disposing of Gary’s 
motion to vacate or modify the decree of dissolution. 

On November 7, 1983, Gary filed a “Statement of Intended 
Proof in Support of Motion to Vacate or Modify Decree.” In 
such statement Gary generally expressed displeasure with the 
court’s division of property. Gary further alleged that the child 
was born on September 18, 1982, and that the medical expenses 
for Jeanne’s maternity care had been estimated to be $1,350, 
whereas actual expenses were $6,500. Neither Gary’s motion 
nor his statement indicates that Jeanne’s pregnancy was less 
than full term or that any feature of the child’s birth was other 
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than normal. Gary offered to prove that the child born on 
September 18, 1982, “is not his child”; that Jeanne had told 
Gary that the child would be born in the middle of October 
1982, but the child was born earlier; and that Gary had “facts 
which supported his contention that [the child] may not be his 
child.” According to the offer of proof, the parties had 
separated until “nearly the end of December, 1981,” when the 
parties “cohabitated for a period of approximately one 
month.” 

When the district court overruled Gary’s motion for new 
trial, Gary appealed and contends the trial court committed 
error: (1) In overruling the motion to vacate or modify the 
decree of dissolution; (2) In denying Gary the opportunity to 
offer evidence in support of his motion to vacate or modify the 
decree; and (3) In not sustaining Gary’s motions for discovery 
(blood test and Jeanne’s medical records). 

A decree dissolving a marriage shall not become final or 
operative until six months after the decree is rendered, 
except for the purpose of review by appeal, and for such 
purpose only the decree shall be treated as a final order as 
soon as rendered. . . . [T]he court may, at any time within 
such six months, vacate or modify its decree. 

Neb. Rev. Stat. § 42-372 (Reissue 1984). 

In Willie v. Willie, 167 Neb. 449, 462, 93 N.W.2d 501, 509 
(1958), we stated: 

“ [During the 6-month period] the control of such a decree 
is within the sound judicial discretion of the trial court, 
but good reason must be shown for setting it aside, and 
such action must not be permitted to produce an 
unconscionable result, thereby abusing or misusing the 
judicial process. 

“What constitutes good reason for setting aside such a 
decree or what constitutes an unconscionable result 
prohibiting it depends upon the facts and circumstances of 
each particular case.” 

(Emphasis supplied.) (Citing and relying upon Carpenter v. 
Carpenter, 146 Neb. 140, 18 N.W.2d 737 (1945).) 

In Miller v. Miller, 190 Neb. 816, 212 N.W.2d 646 (1973), 

after trial, a divorce decree was rendered on July 27, 1972. The 
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wife, on January 24, 1973, within the statutory 6-month 
period, filed a motion to vacate the decree. At the hearing on 
the motion to vacate, evidence was adduced regarding the wife’s 
employment at the time of trial, valuation of property affected 
by the proceedings, and the amount of alimony awarded to the 
wife. In refusing to set aside the divorce decree, this court stated 
at 817, 212 N.W.2d at 647: 
We are Satisfied that the evidence presented in support of 
petitioner’s motion to set aside the decree was readily 
available to her at the time of trial. A motion to vacate is 
not available to a party to supply deficiencies, if any, inthe 
evidence adduced at the trial. Petitioner cannot be 
permitted to retry the issues after she has had her day in 
court. There must be an end to litigation. 

Section 42-372, . . . permitting the trial court to modify 
its decree within 6 months, impliedly requires a showing of 
good cause. The refusal of the trial court to set aside a 
decree of divorce within the 6-month period pending 
finality may not be reversed by the Supreme Court in the 
absence of an affirmative showing of an abuse of 
discretion. As we said in Zachry v. Zachry (1970), 185 
Neb. 336, 175 N.W.2d 616: “The control of a divorce 
decree during the 6-month period pending finality is 
within the sound judicial discretion of the trial court.” 

In reviewing a trial court’s ruling on a motion to vacate or 
modify a decree dissolving a marriage, this court examines the 
record to ascertain whether there has been an abuse of 
discretion by the trial court in disposing of such motion. See 
Puetz v. Puetz, 211 Neb. 674, 319 N.W.2d 761 (1982). 

A characterization of the phrase “abuse of discretion” is 
found in the syllabus in Pettegrew v. Pettegrew, 128 Neb. 783, 
260 N.W. 287 (1935): 

In the exercise of judicial discretion, there is an abuse of 
that power where the reasons and rulings of the court are 
clearly untenable and deprive a party of a substantial right 
clearly and fairly established and amount to a denial of 
justice. 

“Discretion,” when invoked as a guide to judicial 
action, is asound discretion exercised with regard to what 
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is right and equitable under the circumstances and the law 
and directed by the reason and conscience of the judgetoa 
just result. 

As we expressed in Guggenmos v. Guggenmos, 218 Neb. 
746, 748, 359 N.W.2d 87, 90 (1984): “Although an abuse of 
discretion does not imply an improper motive, willful purpose, 
or intentional wrong, it does require the reasons or rulings of 
the trial judge to be clearly untenable and to deprive a party ofa 
substantial right such as to amount to a denial of justice.” 

Gary’s motion to vacate the decree of dissolution is couched 
in terms of general dissatisfaction with the court’s division of 
property and award of alimony. There is no allegation in Gary’s 
motion to vacate or modify which indicates that information 
regarding property matters and alimony was not reasonably 
available to Gary through pretrial discovery procedures or 
examination of witnesses at trial. Gary’s apparent theory that 
Jeanne’s evidence was not an exhaustive description of property 
to be divided in the dissolution proceedings does not provide a 
valid basis to vacate or modify the division of property ordered 
by the district court. We find nothing in Gary’s motion which 
can be construed as an allegation of “good reason” or good 
cause necessary to authorize setting aside or modifying the 
decree dissolving the Younkin marriage. The picture painted in 
Gary’s motion is one of his own lack of diligence or efforts to 
supply information tothe court at the trial on August 19, 1982. 
The tensile strength of judicial imagination prevents our 
characterizing Gary’s deficient diligence as “good reason” 
required to set aside a decree. In short, Gary alleged no facts 
which would constitute “good reason” or good cause to vacate 
the decree of dissolution disposing of property and alimony. 
Upon a motion containing an allegation of fact which, if true, 
constitutes good cause to set aside or modify a decree dissolving 
a marriage, the court must grant an evidentiary hearing on the 
motion to set aside or modify the dissolution decree. Moreover, 
Gary seeks to use a motion to vacate or modify a decree as a 
substitute for a direct appeal to review the correctness of a 
property division and award of alimony. Although we do not 
agree with the district court that, given an appropriate 
allegation of fact, an evidentiary hearing to set aside or modify 
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a decree is discretionary, we conclude in the present case that the 
allegations regarding property division and alimony are 
insufficient to raise an issue of good cause to set aside or modify 
adecree. Hence, the district court did not abuse its discretion in 
denying a hearing to vacate or modify the dissolution decree 
insofar as it related to property division and alimony. 

The district court’s ruling on the motion to vacate that part of 
the decree involving the child’s paternity presents quite a 
different problem. Confronting us is a case wherein a pregnant 
wife, having cohabited with her husband before com- 
mencement of dissolution proceedings, has represented 
that her husband is the father of her child to be born, 
apparently consistent with conception during such co- 
habitation. We are not advised of any in utero tests supplying 
reliable information helpful in determining an unborn child’s 
paternity. 

A district court has jurisdiction to determine whether the 
husband is the biological father of a child to be supported as a 
result of the dissolution proceedings. See Farmer v. Farmer, 
200 Neb. 308, 263 N.W.2d 664 (1978). See, also, Timmerman v. 
Timmerman, 163 Neb. 704, 81 N.W.2d 135 (1957). 

In Perkins v. Perkins, 198 Neb. 401, 404, 253 N.W.2d 42, 45 
(1977), this court held: “ ‘Legitimacy of children born during 
wedlock is presumed and this presumption may be rebutted 
only by clear, satisfactory, and convincing evidence and the 
testimony or declaration of a husband or wife is not competent 
to bastardize a child born during wedlock’ ” (Citing and 
quoting from Ford v. Ford, 191 Neb. 548, 216 N.W.2d 176 
(1974).) 

By enacting § 42-372 the Nebraska Legislature has 
authorized an action or proceeding within 6 months to vacate or 
modify a previous dissolution decree. Such motion as has been 
filed by Gary is an action brought to set aside or modify a 
dissolution decree. 

In resolving the question raised by Gary regarding the 
availability of discovery procedures to determine the issue of 
paternity, we refer to the Nebraska Discovery Rules, which 
became effective on January 1, 1983. 

Rule 26(b) in part provides: 
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(b) Scope of Discovery. Unless otherwise limited by 
order of the court in accordance with these rules, the scope 
of discovery is as follows: 

(1) In General. Parties may obtain discovery regarding 
any matter, not privileged, which is relevant to the subject 
matter involved in the pending action, whether it relates to 
the claim or defense of the party seeking discovery or to 
the claim or defense of any other party, including the 
existence, description, nature, custody, condition, and 
location of any books, documents, or other tangible 
things and the identity and location of persons having 
knowledge of any discoverable matter. It is not ground for 
objection that the information sought will be inadmissible 
at the trial if the information sought appears reasonably 
calculated to lead to the discovery of admissible evidence. 

The question then becomes whether the blood grouping test 
or other scientific tests for determining paternity are within the 
purview of discovery authorized by the Nebraska Discovery 
Rules. 

In pertinent part, Rule 35, Physical and Mental Examination 
of Persons, states: 

(a) Order for Examination. When the mental or 
physical condition (including the blood group) of a party, 
or of a person in the custody or under the legal control of a 
party, is in controversy, the court in which the action is 
pending may order the party to submit to a physical or 
mental examination by a physician or to produce for 
examination the person in his or her custody or legal 
control. The order may be made only on motion for good 
cause shown and upon notice to the person to be examined 
and to all parties and shall specify the time, place, manner, 
conditions, and scope of the examination and the person 
or persons by whom it is to be made. 

The Supreme Court of Alabama, in Leonard v. Leonard, 
360 So. 2d 710 (Ala. 1978), after noting relaxation of the 
common-law requirement restricting evidence to proof that a 
husband was incapable of procreating or was “absent beyond 
the realm,” held: ““Any evidence which is competent and which 
tends to show clearly and convincingly that the husband could 
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not be physically or biologically the father is now admissible.” 
Id, at 713. 

In Brondum v. Cox, 30N.C. App. 35, 226S.E.2d 193 (1976), 
a proceeding involving the Uniform Reciprocal Enforcement of 
Support Act as a civil proceeding in North Carolina, the court 
held that a defendant was entitled to a blood grouping test upon 
timely motion in which the question of paternity arises, 
regardless of any presumption which might arise when the child 
is born in wedlock. 

Balfour v. Balfour, 413 So. 2d 1167 (Ala. Civ. App. 1982), 
presented a situation wherein a wife, 6 weeks after she married 
her husband, filed for divorce and alleged that she was pregnant 
with her husband’s child. The husband responded by alleging 
that his wife had represented that he was the father of the 
unborn child, but the husband denied paternity. The trial court 
ordered that blood tests be conducted for determination of 
paternity. Interpreting Rule 35 of the Alabama Rules of Civil 
Procedure, which is virtually identical to Rule 35 of the 
Nebraska Discovery Rules, the court stated at 1169: 

Rule 35(a) is not limited to only personal injury actions 
but it is universal in its application to all civil actions. 
Under that rule, it is proper to order blood grouping to aid 
the court in a divorce action in determining whether a 
husband is the father of a child. 8 C. Wright & A. Miller, 
Federal Practice and Procedure § 2232 (1970). 

... If blood group testings are performed, after proper 
predicate has been laid on the trial of the issue, evidence of 
the results of such tests and of the medical or scientific 
meaning and effect of the results of the tests is admissible 
in aid of the trial court in determining whether or not the 
husband is the natural father of a particular child. 

In his motion to vacate part of the dissolution decree, Gary 
has disclaimed paternity of Jeanne’s child. A fundamental fact 
necessary to sustain an order of child support is paternity by the 
man judicially obligated to pay such support. Likewise, 
questions concerning consequential liability for payment of 
prenatal and postnatal medical care for the mother and child 
will turn upon the question of the child’s paternity. Medical 
reports concerning Jeanne’s pregnancy, as well as blood tests 
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supplying information on the issue of paternity, appear 
reasonably calculated to lead to the discovery of admissible 
evidence. It is true that Gary, in the trial on August 19, 1982, did 
not raise or contest the issue of his paternity of Jeanne’s unborn 
child. In the absence of a husband’s knowledge of 
circumstances contradicting an allegation of paternity and 
without any reasonable prenatal test to ascertain paternity of a 
child ostensibly conceived in the marriage to be dissolved, we 
hesitate to impose a procedural precept requiring public 
repudiation of paternity, lest such ill-advised requirement be the 
source of immeasurable and unnecessary hurt. Jeanne’s 
representation concerning Gary’s paternity of her child and the 
absence of reasonable tests to provide reliable information 
bearing upon the issue of the paternity of an unborn child 
constituted good cause for the discovery sought by Gary’s 
motion. 

Although the precise factual basis for Gary’s denial of 
paternity is not stated in his motion, and such specificity was 
never requested, Gary’s motion does sufficiently raise the 
question of paternity, an issue excluded from resolution during 
the trial of August 19, 1982. Gary is entitled to have an 
evidentiary hearing on the issue of paternity. Denial of 
discovery under the circumstances constituted an abuse of 
discretion on the part of the district court. 

Therefore, we affirm that part of the district court’s 
judgment denying Gary an evidentiary hearing on matters of 
property and alimony disposed by the dissolution decree, but 
we reverse the district court’s judgment denying Gary an 
evidentiary hearing with appropriate discovery procedure. This 
cause is remanded to the district court for further proceedings. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTION. 

Krivosna, C.J., dissenting. 

I must respectfully dissent from the majority opinion in this 
case. I do not disagree with the majority’s conclusion to the 
effect that in a proper proceeding blood tests may be properly 
ordered under the provisions of Rule 26(b) of the Nebraska 
Discovery Rules (rev. 1983). I do not, however, believe that the 
trial court’s order denying appellant an evidentiary hearing in 


YOUNKIN v. YOUNKIN 145 
Cite as 221 Neb. 134 


the instant case was an abuse of discretion. 

Appellant’s principal claim for a further evidentiary hearing 
is his “suspicion” that he is not the father of the child born to 
the appellee. The majority notes that “[a]lthough the precise 
factual basis for Gary’s denial of paternity is not stated in his 
motion,” that “such specificity was never requested.” I am not 
aware of any rule of law which requires one against whom a 
motion to set aside a decree has been filed to file a motion to 
make more definite and certain. The burden is upon the party 
seeking to set aside the judgment to allege facts sufficient to 
justify relief. See Smith v. Goodman, 100 Neb. 284, 159 N.W. 
418 (1916). 

The apparent reason for appellant’s failure to raise that issue 
earlier is his contention that the child was not born at the time 
the trial was held. While that may be so, the evidence is clear 
that there was sufficient time before the decree was entered to 
raise the issue, if, in fact, such an issue could have been raised. 
No allegations are made as to why appellant could not have 
moved to withdraw his rest and offer additional evidence after 
the child was born and before the decree was entered. 

The evidence discloses that, while trial was held prior to the 
date the child was born on September 16, 1982, the decree was 
not entered until February 4, 1983, some 4'/2 months after the 
child was born. On February 28, 1983, appellant filed a motion 
nunc pro tunc to have the decree reflect that it was not entered 
until February 4, 1983. Yet he did not raise any issue about the 
paternity of the child. He filed a further motion on February 
28, 1983, requesting a modification of the decree. That motion 
addressed itself to a host of minutiae involving personal 
property but did not seek release from responsibility for the 
support of the child because he was not the father. It was not 
until April 19, 1983, that he, for the first time, sought to be 
relieved of responsibility for the support of the minor child 
because “it is respondent’s belief that he is not the father of the 
child.” He had more than ample time to raise the issue, if indeed 
such an issue exists. 

I believe that the allegation and the evidence are insufficient 
for us to say that the trial court abused its discretion in not 
granting appellant an evidentiary hearing based upon the 
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sketchy allegation made so late after the fact. 

Appellant maintains that he was advised the child was to be 
born in October, when, in fact, it was born on September 16, 
1982, and because he was not with the appellee until near the 
end of December 1981, there is the possibility that the child may 
not be his. 1am unable to follow that argument. Assuming that 
he and the appellee did not have sexual relations until the last 
day of December 1981, the most that can be said is that the child 
was born perhaps 2 weeks early. And if by “nearly the end of 
December, 1981,” it might be as early as the 23d or 24th of 
December, the child was born after a gestation period of 267 
days. That, standing alone, appears to me to be hardly 
sufficient to justify saying the trial court abused its discretion in 
refusing to set aside the decree and granting appellant the right 
to engage in discovery. It may very well have been that when the 
case was heard by the court, appellant did not know the child 
was to be born on September 16, 1982, but his apparent 
disregard of what he now contends is such a significant factor 
for nearly 7 months after the child was born, coupled with his 
very sketchy allegations, does not, in my view, constitute an 
abuse of discretion by the trial court. I would have affirmed the 
decision of the trial court in all respects. 


IN RE CONSERVATORSHIP OF THE ESTATE OF ELSIE LINDAUER, A 
PROTECTED PERSON. 
GLENN A. RODEHORST, CONSERVATOR, APPELLANT, V. ESTATE OF 
E sie LINDAUER, APPELLEE. 
376 N.W.2d 1 


Filed November 1, 1985. No. 84-191. 


1, Guardians and Conservators: Notice. An intermediate account of aconservator 
is an adjudication of the matters considered in connection therewith only if 
made upon hearing and notice to all interested parties. 

2. Guardians and Conservators: Limitations of Actions. The duties of a 
conservator are of a continuing nature, and, as a general rule, the statute of 
limitations does not apply to his duty to account to the protected person and his 
right to compensation. 
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Appeal from the District Court for Nance County: JoHNC. . 
WHITEHEAD, Judge. Reversed and remanded. 


Glenn A. Rodehorst, pro se. 


Stan A. Emerson of Luckey, Sipple, Hansen & Emerson, 
guardian ad litem for Elsie Lindauer. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

The appellant, Glenn A. Rodehorst, was appointed 
conservator for the estate of Elsie Lindauer on June 9, 1975. He 
qualified and letters of conservatorship were issued to him on 
that date. 

On March 5, 1976, the conservator filed a report and an 
accounting for the period June 1, 1975, to December 31, 1975, 
together with a petition for approval of the report. The report 
was approved by the county court on that date. 

Subsequent reports for each calendar year from 1976 
through 1980 were filed and orders approving all reports except 
the 1976 report were entered by the county court. In none of 
these reports did the conservator show any amount due him or 
received by him for compensation or expenses. No notice was 
given to any other interested party concerning these reports or 
the petitions for their approval. 

On February 11, 1982, the conservator filed a report and 
accounting for the period January 1, 1981, through December 
31, 1981. The petition for approval of the report alleged that 
there was $4,084.21 due the conservator for his services since 
the date of his appointment, plus $74.86 advanced by the 
conservator for expenses. The account showed $3,000 paid to 
the conservator on December 30, 1981. The petition prayed that 
notice of the petition and report be given to all heirs. 

On February 22, 1982, the county court found that fees prior 
to 1978 were barred by the statute of limitations and approved 
the report except as to fees prior to 1978. Upon appeal the 
district court found that proper notice had not been given of the 
hearing in the county court and remanded the matter to the 
county court for further proceedings. 
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After notice to all interested parties, the county court, on 
August 24, 1983, affirmed its previous order. That order was 
affirmed by the district court on January 16, 1984. The 
conservator has appealed from that order to this court. 

The issue upon the appeal is whether the statute of 
limitations runs as between a conservator and the protected 
person during the conservatorship. 

The duties of a conservator are of a continuing nature, and, 
as a general rule, the statute of limitations does not apply to the 
duty to account and to a determination of the amount due the 
protected person from him. See, Jn re Estate of Statz, 144 Neb. 
154, 12 N.W.2d 829 (1944); Finn v. Whitten, 172 Neb. 282, 109 
N.W.2d 376 (1961). 

The general rule has been that an interlocutory, ex parte 
accounting by a guardian is subject to reexamination so long as 
his accounts remain unsettled, but a final settlement made 
pursuant to notice to persons interested in the estate is in the 
nature of a judgment and is conclusive as to all matters included 
therein. In re Estate of O’Brien, 80 Neb. 125, 113 N.W. 1001 
(1907). 

Neb. Rev. Stat. § 30-2653(c)(20) (Reissue 1979) authorizes a 
conservator, “acting reasonably in efforts to accomplish the 
purpose for which he was appointed,” without court 
authorization or confirmation, to pay the compensation of the 
conservator and other expenses incurred in the collection, care, 
administration, and protection of the estate. Such payments, 
however, are subject to rule No. 37 of the Probate, 
Guardianship, Conservatorship Rules (July 1, 1985) and the 
approval of the court upon an accounting. 

Neb. Rev. Stat. § 30-2648 (Reissue 1979) provides: 

Every conservator must account to the court for his 
administration of the trust upon his resignation or 
removal, and at other times as the court may direct. On 
termination of the protected person’s minority or 
disability, a conservator may account to the court, or he 
may account to the former protected person or his 
personal representative. Subject to appeal or vacation 
within the time permitted, an order, made upon notice and 
hearing, allowing an intermediate account of a 
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conservator, adjudicates as to his liabilities concerning the 
matters considered in connection therewith; and an order, 
made upon notice and hearing, allowing a final account 
adjudicates as to all previously unsettled liabilities of the 
conservator to the protected person or his successors 
relating to the conservatorship. In connection with any 
account, the court may require a conservator to submit to 
a physical check of the estate in his control, to be made in 
any manner the court may specify. 

Under this statute an order allowing an intermediate account 
adjudicates as to the liabilities of the conservator only if made 
upon notice and hearing and then only “concerning the matters 
considered in connection therewith.” Upon the record before us 
it is clear that there was no adjudication upon any of the reports 
and accountings prior to that filed on February 11, 1982, and 
no determination made as to the amount due the conservator 
for his compensation and expenses. 

The judgment of the district court is reversed and the cause 
remanded for further proceedings. 

The guardian ad litem is allowed $750 for his services in this 
court, to be taxed as costs against the estate of the protected 
person. 

REVERSED AND REMANDED. 


TIMOTHY W. ANDERSON, APPELLANT, V. WILLARD PETERSON ET 
AL., APPELLEES. 
375 N.W.2d 901 


Filed November 1, 1985. No. 84-243. 


1. Political Subdivisions: Contracts: Statutes: Words and Phrases. Competitive 
bidding, after public advertising, is a fundamental, time-honored procedure 
that assures the prudent expenditure of public money. Competitive bid statutes 
exist to invite competition, to guard against favoritism, improvidence, 
extravagance, fraud, and corruption, and to secure the best work or supplies at 
the lowest possible price. 

2. Political Subdivisions: Contracts: Statutes. Generally, competitive bidding 
statutes are strictly construed against public authorities required to obtain a 
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public letting. However, statutes requiring competitive bidding, although 
strictly construed, should not be extended beyond their clear implication. 

3. Statutes: Legislature: Intent. To determine legislative intent we generally 
consider the subject matter of the whole act, as well as the particular topic of a 
statute containing the questioned language. In judicial construction of a statute, 
the statutory language will be given its ordinary and popular meaning, and a 
statute is open to construction only if the statute is ambiguous. 

4. Property: Political Subdivisions: Contracts: Words and Phrases. Neb. Rev. 
Stat. § 23-324.05 (Reissue 1983), requiring competitive bidding in a county’s 
acquisition of “supplies, materials, [and] equipment,” contemplates 
expenditures for tangible personal property to be used by or furnished to any 
county officer, office, department, institution, board, or other agency of county 
government, except election supplies, materials, and equipment. An 
expenditure for replacement of a courthouse’s heating and air-conditioning 
system is in the nature of a capital expenditure for long-term or permanent 
betterment of a county’s building and constitutes capital improvement of a 
county’s real property. 

5. Legislature: Statutes: Intent. Reasons underlying valid legislation are left first to 
the Legislature and ultimately to the electorate. 

6. Statutes: Appeal and Error. With respect to questions about a statute, a court’s 
role is limited to interpretation and application of statutes, irrespective of a 
court’s personal agreement or disagreement with a particular legislative 
enactment, so long as a questioned statute does not violate a constitutional 
requirement. Whether a court considers particular legislation as wise or unwise 
is irrelevant to the judicial task of construing or applying a statute. 


Appeal from the District Court for Phelps County: WILLIAM 
G. CAMBRIDGE, Judge. Affirmed. 


Donald H. Bowman of Peterson, Bowman & Johanns, for 
appellant. 


Larry E. Butler of Butler & Voigt, for appellees. 


KRrIVosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Timothy W. Anderson, a resident-taxpayer of Phelps 
County, brought suit against Willard Peterson, Alfred Holthus, 
Earl Thorell, Marvin Dannehl, Clarence L. Larsen, Erwin 
Braner, and Melvin Sall as members of the county board of 
Phelps County. Anderson alleged that the board members, 
without competitive bidding required by Neb. Rev. Stat. 
§ 23-324.05 (Reissue 1983), entered a contract on behalf of the 
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county to replace the existing heating and air-conditioning 
system of the Phelps County Courthouse for $200,213. The 
district court for Phelps County, on the board members’ 
motion for summary judgment, held that the questioned 
contract was exempt from competitive bidding and dismissed 
Anderson’s petition. We affirm. , 

For some time before 1982, as the Phelps County 
Courthouse’s heating and air-conditioning system was 
deteriorating, the county board contemplated replacement of 
the old system. Various departments or agencies of Phelps 
County had office space within the courthouse. During 1981, 
the county board received an estimate from a Kearney 
engineering firm that the replacement cost for the courthouse’s 
heating and air-conditioning system would be more than 
$300,000. 

In 1982, as reflected in a local newspaper’s account, the 
county board decided to review replacement of the waning 
system. Phelps County at the time had a population of 9,800. A 
committee of board members made general inquiry of 
businesses believed to be in a position to handle the replacement 
project. The county board did not solicit sealed bids for a 
replacement system by notice published in a newspaper, legal or 
otherwise. A local heating and air-conditioning business 
submitted a sealed bid for the replacement project. Another bid 
was submitted by Kansas-Nebraska Corporation at $200,213, 
which was more than $47,000 lower than the only other bid 
submitted for the project. K-N had recently installed a heating 
and air-conditioning system in a neighboring county’s 
courthouse. The Phelps County board signed a written contract 
with K-N for installation and replacement of the courthouse 
heating and air-conditioning system and paid K-N according to 
that contract. The replacement system installed by K-N was 
generally available from various businesses dealing in heating 
and air-conditioning systems. As a result of inheritance tax 
collected, the county had sufficient funds to pay the K-N 
contract. See Neb. Rev. Stat. § 77-2032 (Cum. Supp. 1984). 

Anderson filed suit and claimed that competitive bidding on 
the heating and air-conditioning system was required by 
§ 23-324.05, which in pertinent part provides: 
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All purchases of and contracts for supplies, materials, 
equipment and contractual services, and all sales of such 
personal property which have become obsolete and 
unusable shall be based, wherever feasible, on competitive 
bids. If the amount of expenditure or sale is estimated to 
exceed five thousand dollars, sealed bids shall, unless 
otherwise provided in this act, be solicited by public notice 
inserted at least one time in a legal newspaper of general 
circulation in the county at least five calendar days before 
final date of submitting bids. The county purchasing 
agent shall also solicit sealed bids by sending requests by 
mail to prospective suppliers and by posting notice on a 
public bulletin board in his office. Competitive bidding 
shall not be required in purchasing unique or 
noncompetitive articles or in contracting for professional 
services... . 

Anderson, for benefit of the county, sought damages from 
the board members under the provisions of two statutes, 
namely, Neb. Rev. Stat. § 23-336 (Reissue 1983): “All contracts 
...in contravention of any statutory limitation . . . are hereby 
declared unlawful and shall be wholly void as an obligation 
against any such county,” and Neb. Rev. Stat. § 23-337 
(Reissue 1983): “Any public official . . . who shall audit, allow 
or pay out, or cause to be paid out, any funds of any county for 
any article, public improvement, material, service or labor, 
contrary to the provisions of section 23-336, shall be liable for 
the full amount so expended... .” 

Upon motions for summary judgment filed by Anderson 
and the board members, the district court found that there was 
no genuine issue of any material fact and that the board 
members were entitled to judgment as a matter of law because 
§ 23-324.05 did not apply to the county’s contract for repair and 
improvement of the courthouse by replacement of the heating 
and air-conditioning system. 

It is undisputed that the estimated cost of the replacement 
system exceeded $5,000, that such replacement system was not 
unique, and that the county did not solicit bids by notice in a 
legal newspaper. Phelps County is not required to employ a 
purchasing agent. See Neb. Rev. Stat. § 23-324.01 (Reissue 
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1983) (necessity of a purchasing agent in a county having a 
population more than 150,000). The question is whether the 
board members are entitled to judgment as a matter of Jaw. See 
Neb. Rev. Stat. § 25-1332 (Reissue 1979) (rendition of 
summary judgment). See, also, Sommerfeld vy. City of Seward, 
ante p. 76, 375 N.W.2d 129 (1985). 

At the outset we acknowledge that competitive bidding, after 
public advertising, is a fundamental, time-honored procedure 
that assures the prudent expenditure of public money. H. 
Cohen, Public Construction Contracts and the Law 1.1 (1961). 
Competitive bid statutes exist to invite competition, to guard 
against favoritism, improvidence, extravagance, fraud, and 
corruption, and to secure the best work or supplies at the lowest 
possible price. Such statutes are enacted for the benefit of 
taxpayers. See Savage v. State, 75 Wash. 2d 618, 453 P.2d 613 
(1969). Generally, competitive bidding statutes are strictly 
construed against public authorities required to obtain a public 
letting. See Cosentino vy. City of Omaha, 186 Neb. 407, 183 
N.W.2d 475 (1971). However, statutes requiring competitive 
bidding, although strictly construed, should not be extended 
beyond their clear implication. See 20 C.J.S. Counties § 183 
(1940). See, also, Ariz. Sec. Center v. State, 142 Ariz. 242, 689 
P.2d 185 (1984). 

Therefore, raised by the present appeal is the question: Is a 
contract for replacement of a courthouse’s heating and 
air-conditioning system a contract for “supplies, materials, 
equipment and contractual services” within § 23-324.05? Our 
answer lies within definitions for several terms of the statute in 
question. 

Neb. Rev. Stat. § 23-324.03 (Reissue 1983) in part provides 
some definition: 

The terms supplies, materials, and equipment, as used 
throughout this act shall be construed to mean any and all 
articles or things which shall be used by or furnished to 
any county officer, office, department, institution, board 
or other agency of the county government, except election 
supplies, materials and equipment. The term contractual 
services shall be construed to mean any and al] telephone, 
telegraph, postal, electric light and power service and 
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other similar services .... 

As a result of § 23-324.03, the replacement system for the 
Phelps County Courthouse cannot be characterized as 
“contractual services” requiring competitive bids. Our focus 
necessarily shifts to the words “supplies, materials, [and] 
equipment” used in § 23-324.05. Unfortunately, the attempted 
definition found in § 23-324.03 is inadequate to answer our 
inquiry: What is the legislative intent of § 23-324.05, as well as 
the meaning of the words “supplies, materials, [and] 
equipment” found in that statute? 

To determine legislative intent we generally consider the 
subject matter of the whole act, as well as the particular topic of 
a statute containing the questioned language. See State v. 
Jennings, 195 Neb. 434, 238 N.W.2d 477 (1976). In judicial 
construction of a statute, the statutory language will be given its 
ordinary and popular meaning, and a statute is open to 
construction only if the statute is ambiguous. See Video 
Consultants vy. Douglas, 219 Neb. 868, 367 N.W.2d 697 (1985). 

There are acceptable, ordinary, and popular meanings for 
the words under examination in § 23-324.05, namely, 
supplies—“An amount available or sufficient for a given use; 
store; stock. . . . Materials or provisions stored and dispensed 
when needed.” The American Heritage Dictionary of the 
English Language 1293 (1981); materials—“tools, implements, 
articles, etc. needed to make or do something; as, writing 
materials.’ Webster’s New Universal Unabridged Dictionary 
1110 (2d ed. 1983); and equipment—“something with which a 
person, organization, or thing is equipped; furnishings.” The 
American Heritage Dictionary of the English Language 443 
(1981). Therefore, the language of § 23-324.05, requiring 
competitive bidding in a county’s acquisition of “supplies, 
materials, [and] equipment,” contemplates expenditures for 
tangible personal property to be used by or furnished to any 
county officer, office, department, institution, board, or other 
agency of county government, except election supplies, 
materials, and equipment. See Datatrol Inc. vy. State 
Purchasing Agent, 379 Mass. 679, 400 N.E.2d 1218 (1980). An 
expenditure for replacement of a courthouse’s heating and 
air-conditioning system is in the nature of a capital expenditure 
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for long-term or permanent betterment of a county’s building 
and constitutes capital improvement of acounty’s real property. 
Such reference to capital improvement contradistinguishes a 
capital expenditure from an expenditure for supplies, 
materials, and equipment. 

In our review of Nebraska statutes pertaining to competitive 
bids required to be solicited by a county, we find a legislative 
panorama presenting conspicuous inconsistencies. Several 
statutes regarding expenditures of public funds contemplate 
contracts for construction, repair, or maintenance of a county’s 
property without competitive bids and public letting; for 
example, county hospital improvements which cost less than 50 
percent of the hospital’s original cost in certain counties (Neb. 
Rev. Stat. § 23-343.03 (Reissue 1983)); purchase, construction, 
maintenance, or improvements to a county garbage disposal 
plant (Neb. Rev. Stat. § 23-379 (Reissue 1983)); and 
construction or maintenance of a horse racing facility, including 
grandstands, pavilions, exhibition halls, and barns (Neb. Rev. 
Stat. § 23-389 (Reissue 1983)). Also, without competitive 
bidding or public letting, a county with a population more than 
30,000 may construct or repair extramunicipal sidewalks (see 
Neb. Rev. Stat. § 23-365 (Reissue 1983)), although the county 
board “may receive bids for constructing or repairing any or all 
such walks and may let contracts to the lowest responsible 
bidder for constructing or repairing the same.” (Emphasis 
supplied.) Neb. Rev. Stat. § 23-366 (Reissue 1983). 
Additionally, in the area of public service, Neb. Rev. Stat. 
§ 23-378 (Reissue 1983) authorizes a contract for ambulance 
service without the necessity of competitive bidding or public 
letting. On the other hand, the county board must solicit 
competitive bids for the following: construction of levees and 
dikes (Neb. Rev. Stat. § 23-315 (Reissue 1983)); construction of 
streets outside the corporate limits of municipalities with 
specified populations (Neb. Rev. Stat. § 23-342 (Reissue 
1983)); repairs in the event of a courthouse’s partial destruction 
“by fire, riot, mob, storm, or other casualty,” Neb. Rev. Stat. 
§ 23-344 (Reissue 1983)); and county officers’ supplies which 
cost more than $200 annually unless contracted with a sheltered 
workshop (Neb. Rev. Stat. § 23-321 (Cum. Supp. 1984)). If 


156 221 NEBRASKA REPORTS 


there is aclear-cut legislative intent compelling competitive bids 
and pervading statutes pertaining to a county’s expenditure of 
public funds, including an expenditure for capital improvement 
of a courthouse, such legislative intent eludes us. Instead of a 
statutory scheme containing a blanket requirement for 
competitive bidding but allowing specific exceptions if 
required, Nebraska statutes covering county expenditures and 
competitive bidding comprise a crazy quilt of legislation. It is 
indeed incongruous that a county must obtain competitive bids 
for “books, blanks, and stationery” (§ 23-321) but is relieved 
from obtaining competitive bids for a courthouse capital 
improvement which costs more than $200,000. Speculation 
about motivation or a reason behind such legislative 
inconsistency is not a function of this court. “Reasons 
underlying valid legislation are left first to the Legislature and 
ultimately to the electorate.” Spence v. Terry, 215 Neb. 810, 
816, 340 N.W.2d 884, 887 (1983). 
In order to bring the county’s contract within the purview of 
§ 23-324.05 and the requirement of competitive bids pursuant 
to that statute, we would have to disregard the ordinary and 
popular meaning of the words supplies, materials, and 
equipment or, contrary to our constitutional role in relation to 
legislation, insert the phrase “capital improvements” as one of 
the situations requiring competitive bids for compliance with 
the statute being construed. We decline to rewrite the statute. 
Competitive bids and public letting are unquestionably a matter 
of legislative prerogative. The Legislature is the appropriate 
forum for resolution of questions concerning Nebraska’s policy 
on the legislative relationship between competitive bidding and 
expenditures of public funds. In Else v. Else, 219 Neb. 878, 367 
N.W.2d 701 (1985), we characterized a court’s function in 
construing legislation and enunciated: 
With respect to questions about a statute, our role is 
limited to interpretation and application of statutes, 
irrespective of our personal agreement or disagreement 
with a particular legislative enactment, so long as a 
questioned statute does not violate a constitutional 
requirement. Whether a court considers particular 
legislation as wise or unwise is irrelevant to the judicial 
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task of construing or applying a statute. 

Id. at 883, 367 N.W.2d at 704-05. In the course of our research, 
however, we have observed other states with statutes 
requiring competitive bids for contracts to repair, maintain, or 
improve public buildings. See Secrist v. Diedrich, 6 Ariz. App. 
102, 105, 430 P2d 448, 451 (1967) (construing an Arizona 
statute requiring competitive bidding for contract work on a 
public structure—“ ‘any building, structure, addition or 
alteration not exceeding twenty-five hundred dollars in total 
cost may be constructed without advertising for bids’ ”’). See, 
also, Carpet City, Inc. v. Stillwater Municipal Hosp. Auth., 536 
P.2d 335, 337 (Okla. 1975) (“all public construction contracts 
[exceeding $2,500 awarded by any public agency for purposes 
of making any public improvements or constructing any public 
building, or making repairs to the same] shall be let and 
awarded in accordance with the provisions of the Act’). 
Formulation of a statute requiring competitive bids for repair, 
maintenance, or capital improvement of a county’s building, 
including a courthouse, would involve minimal effort with 
plain language—a task within the Legislature’s province. 

The district court was correct in its judgment that the 
contract in question did not require competitive bids. Because 
the county board did not violate § 23-324.05, there is no issue of 
personal liability on the part of the members of the county 
board concerning the contract questioned by Anderson. 

AFFIRMED. 

KrivosHa, C.J., concurs in the result. 


SUSANNE E. STRATMAN, APPELLEE AND CROSS-APPELLANT, V. 
KENNETH J. HAGEN, APPELLANT AND CROSS-APPELLEE. 
376 N.W.2d 3 


Filed November 1, 1985. No. 84-328. 


1. Paternity: Visitation: Actions. Visitation of a child born out of wedlock may be 
awarded to the alleged father of the child only if there is a court determination, 
in an appropriate action, that the person seeking visitation is the father of the 
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child. 

2. Estoppel. Equitable estoppel is the effect of the voluntary conduct of a party 
whereby he is absolutely precluded, both at law and in equity, from asserting 
rights which might perhaps have otherwise existed, either of property, of 
contract, or of remedy, as against another person who in good faith relied upon 
such conduct and has been led thereby to change his position for the worse, and 
who on his part acquires some corresponding right either of property, of 
contract, or of remedy. 

3. Attorney Fees. Attorney fees may be assessed against a party whom the court 
determines is responsible for conduct during the course of litigation which is 
vexatious and unfounded to the extent it constitutes bad faith toward the other 
party to the litigation. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed in part, and in part reversed 
and remanded for further proceedings on the issue of fees. 


Jerome J. Ortman, for appellant. 
John H. Kellogg, Jr., for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

On April 16, 1979, in this action, appellee, Susanne E. 
Stratman, filed a “Petition To Establish Paternity” alleging 
that appellant, Kenneth J. Hagen, was the father of her child 
born December 8, 1978. Hagen filed his answer specifically 
denying that he was the father of the minor child and 
specifically denying that he had sexual relations with Stratman 
during the time relevant to the pregnancy in question. In 
preparation for trial of the action, Stratman took Hagen’s 
deposition. In that deposition Hagen specifically denied, under 
oath, that he was the father of the child in question, and 
specifically denied, with corroborating detail, that he had any 
sexual relations with Stratman at any time after June of 1974. 

Hagen filed a motion asking for a jury trial, as he was 
authorized to do by the provisions of Neb. Rev. Stat. § 13-112 
(Reissue 1983), which provides in part: “The method of trial 
shall be the same as that in other civil proceedings except that 
the trial shall be by the court without a jury unless a jury be 
requested by the alleged father.” Section 13-112 further 
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provides in part: 
Should it be determined in this proceeding that the alleged 
father is actually the father of the child, a judgment shall 
be entered declaring such to be the case. In the event that 
such a judgment is entered, the court shall retain 
jurisdiction of the cause, and enter such order of support | 
as may be proper under the procedure and in the manner 
specified in section 13-106. 

No judgment was entered declaring Hagen, the alleged father, 

to be the actual father. 

On November 12, 1979, before the case came on for trial, the 
parties entered into an “Agreement of Support,” which recited 
that Hagen entered into the agreement “without admission of 
paternity, in order to settle a disputed matter... .” Pursuant to 
the agreement, Hagen was to pay to Stratman the sum of 
$10,000, in three payments over 2 years, in settlement. 
Stratman agreed to accept the sum “in full satisfaction and 
release of any claim of support for the minor child which she 
may have against Kenneth J. Hagen.” On December 4, 1979, 
the district court entered its “Decree” finding that the 
settlement agreement was fair and reasonable, approving the 
settlement which was attached to the decree, and holding that 
the settlement “shall have full force and effect as a judgement 
of this Court.” 

On October 28, 1983, Hagen filed his “Application for 
Specific Visitation.” In this application Hagen alleged that after 
he had executed the agreement of support in 1979, he had 
visited the minor child for a period in excess of 2 years but that 
beginning in January of 1982 Stratman had refused to allow 
Hagen to visit “his minor son.” Hagen prayed that the court 
allow him specific visitation with “the minor child of the 
parties” and award Stratman a reasonable amount of child 
support, that the court order Hagen to provide dental care 
(Hagen was a practicing dentist) and to provide the child health 
insurance, and for an order requiring Stratman to keep Hagen 
informed as to the child’s activities. Hagen’s application did not 
specifically state that Hagen was the father of the child, nor did 
it pray for an order determining that Hagen was the child’s 
father. 
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Appellee Stratman filed an amended answer to Hagen’s 
request for visitation. In her amended answer Stratman set out 
her married name and stated that during 1982 and 1983, she was 
married to another party; stated that she had denied visitation 
to Hagen; denied that Hagen had ever regularly visited the 
child; alleged that the agreement for support was the 
“settlement of a disputed paternity claim” and that the court’s 
order of December 4, 1979, was a judgment which had not been 
appealed from and was, therefore, res judicata; and alleged that 
Hagen was estopped from now taking the position that he was 
the father of the child because of the legal position he had taken 
in the 1979 phase of this case. Stratman then filed a motion for 
summary judgment asking that the court dismiss Hagen’s 
application for specific visitation and award her an attorney 
fee. 

The trial court found that there was no genuine issue as to 
any material fact; that an “application for specific visitation” is 
not a proper procedure to establish paternity; that Hagen did 
not request a finding that he was the father of the child, 
although he “for all practical purposes is asking this Court to 
now find that he is the father of the minor child because, if a 
finding of paternity is not made, respondent [Hagen] certainly 
has no right of visitation” (emphasis in original); and that 
Hagen’s implied judicial admission of paternity in his 1983 
application for visitation constituted an absolute contradiction 
of his prior claim that he was not the father and was in violation 
of this court’s holding in Momsen v. Nebraska Methodist 
Hospital, 210 Neb. 45, 313 N.W.2d 208 (1981). 

The trial court then sustained Stratman’s motion for 
summary judgment and dismissed Hagen’s application for 
specific visitation. 

Hagen appeals and in this court sets out eight assignments of 
error, which may be consolidated into three. Five of these assign 
as error the granting of the motion for summary judgment 
because there were genuine issues of material fact; two allege 
that the court erred in holding that the earlier disposition of the 
paternity action was res judicata; and the other alleges that the 
court erred in failing to consider “the best interests of the minor 
child in determining visitation by a natural father.” Stratman 
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cross-appeals, seeking an attorney fee because of the vexatious 
nature of Hagen’s actions in continuing to pursue an action 
which had been concluded, particularly where he had to 
diametrically change the position he had taken in early stages of 
the same lawsuit to do so. Without determining the other issues 
presented by Hagen, we determine that Hagen is estopped, by 
his conduct, from attempting to prove in this case that he is the 
father of the minor child in question, and we affirm the ruling 
of the trial court with regard to granting Stratman’s motion for 
summary judgment. 

Hagen’s conduct which resulted in estoppel consisted of his 
filing a formal pleading specifically denying paternity; in 
testifying, under oath in his deposition, that he was not the 
father of the child in question, and in further testifying to facts 
which indicated that he could not have been the father; and in 
executing a settlement “without admission of paternity,” thus 
requesting the trial court to dispose of the paternity issue 
without making any determination of paternity. There is no 
dispute as to any of these facts. 

The effect of such a settlement has long been recognized. In 
State, ex rel. Rengstorf, v. Weber, 102 Neb. 103, 106-07, 166 
N.W. 120, 121 (1918), we stated: 

In 7 C.J. 969, the following rule is laid down: “Except 
when forbidden by statute, the mother of an illegitimate 
child may, by a fair settlement with the putative father, on 
a reasonable consideration, preclude herself * * * fromthe 
right to maintain a bastardy proceeding.” 

Our statute cannot be construed as forbidding such 
settlements. On the contrary, it was evidently the intention 
of the legislature to encourage them. The primary object 
of the statute is to induce the father of the illegitimate child 
to make settlement which will insure the support of the 
child, and in section 357, Rev. St. 1913, the mother of the 
child is designated as the one to be satisfied with the 
agreement. 

- It would be against public policy and a dangerous rule 
to announce that settlements made out of court are 
without merit and legal effect... . As the proceedings are 
civil, no reason can be shown why a compromise of 
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settlement should not be made therein the same as in all 
other civil cases, and such acontract, when made, is not in 
violation of public policy or against sound morals, as a 
bastardy proceeding is not a bar against criminal 
prosecution. State v. Veres, 75 Ohio St. 138. Where the 
parents of an illegitimate child are of full legal age and 
competent, it is their legal right to enter into a contract of 
settlement in which they provide for the support of said 
child. By such a contract the mother excludes herself from 
instituting bastardy proceedings against the putative 
father, unless such contract is set aside for good cause in an 
action brought for that purpose in the proper court. 

The overall conduct of Hagen, including his actions in the 
settlement, constitutes equitable estoppel in this case. Hagen’s 
undisputed actions fit squarely within the general rule we have 
announced in DeBoer v. Oakbrook Home Assn., 218 Neb. 813, 
818, 359 N.W.2d 768, 772 (1984), where we quoted with 
approval from Reed v. Williamson, 164 Neb. 99, 82 N.W.2d 18 
(1957): 

“Equitable estoppel is the effect of the voluntary conduct 
of a party whereby he is absolutely precluded, both at law 
and in equity, from asserting rights which might perhaps 
have otherwise existed, either of property, or contract, or 
of remedy, as against another person who in good faith 
relied upon such conduct, and has been led thereby to 
change his position for the worse, and who on his part 
acquires some corresponding right either of property, of 
contract, or of remedy.” 

Here, Hagen is precluded from now asserting his claim that 
he is the actual father of the minor child. It is clear that 
Stratman relied on Hagen’s conduct and has placed herself in a 
position where she could not ask for additional support from 
Hagen even if she still had the same evidence in 1983 that 
apparently she had in 1979. Hagen was before the court in 1979 
and could have established his paternity by simply admitting he 
was the father. He explicitly did not do so, and the court is not 
now required to adjudge his latest whim that he now claims to 
remember that he was the father. Stratman pressed her claim, 
settled the claim, and is now free to live her life without further 
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interference from Hagen. 

Hagen, of course, is correct in his statement of law that the 
granting of summary judgment is appropriate only when there 
is no genuine issue as to any material fact or as to the inferences 
to be drawn therefrom and when the moving party is entitled to 
judgment as a matter of law. See Mayer v. Howard, 220 Neb. 
328, 370 N.W.2d 93 (1985). Hagen alleges that his actions since 
the court’s decree of December 4, 1979, show that he has 
judicially admitted he is the father of the minor child in 
question, as contemplated by Neb. Rev. Stat. § 13-109 (Reissue 
1983). He has alleged in his application that he is not permitted 
to visit “his son,” and alleges that his actions have resulted in an 
admission of paternity. Hagen chooses to ignore the obvious 
fact that nowhere has any court, in this case or any other case, 
determined that Hagen is the father of this child born 
December 8, 1978; and, more importantly, Hagen will not 
recognize that this case is concluded. 

Hagen points to the fact that this court held in Cox v. 
Hendricks, 208 Neb. 23, 302 N. W.2d 35 (1981), that in an action 
to establish paternity, the court has jurisdiction to award 
visitation rights to the father in an appropriate case. That case 
remains the law. Necessarily, however, the right to visitation of 
a minor child is premised on the determination of the 
relationship between the party seeking visitation and the child. 
If it need be said, we now say that in a paternity action the court 
may award visitation to the alleged father only if the court 
determines that the alleged father is indeed the father. If the 
court determines that paternity is not established, visitation 
may not be awarded. 

In Cox v. Hendricks, supra, there was an admission of 
paternity, and the case proceeded on the issues of custody, 
support, and visitation. This case is entirely different. Here, ina 
lawsuit, Stratman alleged Hagen was the father of her minor 
child. Hagen denied that fact. This contested case was settled 
between these two disputing parties, and the settlement was 
approved by the court. We decide only that this case is over and 
that Hagen by his conduct is estopped from reopening it. 

With regard to Stratman’s cross-appeal seeking attorney fees 
in appellant’s attempt to reopen a case settled without any 
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determination of paternity, we determine that appellee is not 
entitled to a fee under State ex rel. Toledo v. Bockmann, 218 
Neb. 428, 355 N.W.2d 521 (1984), but is entitled to a fee under 
the theory of vexatious litigation discussed in Holt County 
Co-op Assn. v. Corkle’s, Inc., 214 Neb. 762, 336 N.W.2d 312 . 
(1983), and in Graham v. Waggener, 219 Neb. 907, 367 N.W.2d 
707 (1985). See Neb. Rev. Stat. § 25-824 (Cum. Supp. 1984). 
We have held that attorney fees may be assessed against a party 
whom the court determines is responsible for conduct during 
the course of litigation which is vexatious and unfounded to the 
extent it constitutes bad faith toward the other party to the 
litigation. Hagen requested the court’s 1979 action and 
protected himself against future claims of Stratman in this 
matter. His earlier position, on which the court acted, rested on 
a specific denial of paternity. He has now decided, for whatever 
reason, to press a claim that he is indeed the father of the child 
and to reopen this settled lawsuit. We determine that Hagen’s 
actions are vexatious toward Stratman. This case was settled 6 
years ago. Stratman, as any litigant, is entitled to be free of any 
other claims of Hagen in this settled matter, particularly when 
such claims are premised on alleged facts which are the exact 
opposite of previous facts sworn to by Hagen. Accordingly, we 
determine that Stratman’s cross-appeal on the issue of attorney 
fees is meritorious. Stratman is awarded the sum of $750 to 
apply toward the services of her attorney in this court, and the 
cause is remanded to the district court to award an attorney fee 
to Stratman for attorney services rendered to her in the district 
court. 

AFFIRMED IN PART, AND IN PART 

REVERSED AND REMANDED FOR FURTHER 

PROCEEDINGS ON THE ISSUE OF FEES. 

KrivosHa, C.J., concurs in the result. 
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IN RE INTEREST OF S.P., N.P., AND L.P., CHILDREN UNDER 18 
YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. C.P., APPELLANT. 
375 N.W.2d 616 


Filed November 1, 1985. No. 84-726. 


Parental Rights. Failure of a parent to correct a situation injurious to the life and 
normal development of a child may support an order of termination of parental 
rights, even though such child has not as yet manifested permanent damage. 


Appeal from the Separate Juvenile Court of Douglas 
County. Affirmed. 


Robert C. McGowan, Jr., for appellant. 


Donald L. Knowles, Douglas County Attorney, and 
Elizabeth G. Crnkovich, for appellee. 


Steven M. Lathrop, guardian ad litem. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

This is an appeal from the decree of the separate juvenile 
court of Douglas County which terminated the parental rights 
of C.P. to her three female children, S., age 12, N., age 10, and 
L., age 4. We affirm. 

The children are all born out of wedlock. The mother and her 
children first became involved with the juvenile court with the 
filing of a petition on October 23, 1981. By her admission, the 
mother admitted that the children lacked proper parental care 
by reason of the faults or habits of the mother in that the 
mother had failed to provide a permanent and stable residence 
for herself and said children. Neb. Rev. Stat. § 43-202(2)(b) 
(Reissue 1978). 

Following a February 10, 1982, disposition hearing, at which 
C.P. and her attorney were present, S. was placed in the 
temporary custody of the Douglas County Social Services, and 
the other two children in the temporary custody of the State of 
Nebraska Department of Public Welfare. In addition, C.P. was 
ordered to comply with a plan of rehabilitation which included 
participation in a credit program, individual counseling, 
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maintenance of permanent and stable housing, participation in 
the Visiting Nurses Association program, and compliance with 
aregular schedule of visitation with her children. Later on in the 
year 1982, C.P. was ordered to enter treatment and obtain 
counseling for alcoholism. 

Review hearings were held on seven different dates in 1982 
and 1983. A motion for termination of parental rights was filed 
on March 30, 1984, pursuant to Neb. Rev. Stat. § 43-292(6) 
(Reissue 1984), and following extended hearings covering 5 
different days, an order sustaining the motion was entered by 
the juvenile court on August 1, 1984. On her appeal C.P. assigns 
a single error, that the court erred in finding the best interests of 
the children required termination of parental rights. 

The record is long and frustrating. C.P. had lived at seven 
different addresses in a period of just over a year. She served 
eight jail terms from 1981 to July of 1984 for offenses including 
shoplifting, stealing, and solicitation of prostitution. 

C.P’s lack of success in the area of alcoholism treatment is no 
less dismaying. She apparently fabricated a story about having 
received inpatient treatment at the Hastings Regional Center. 
She was admitted for inpatient treatment at St. Gabriel’s Center 
in January of 1983, but left against the advice of her counselors 
and without completing the program. Upon readmission in 
May she completed the program, but, contrary to the advice 
given her, she attended but a couple of Alcoholics Anonymous 
meetings and then apparently lost interest. She has continued to 
drink. There was an attempt to have her admitted to St. 
Gabriel’s for a third time, but the administration insisted that 
“she had all the tools” they could give her. 

The record would disclose that C.P. has made no real 
progress with her drinking problem, with establishing a stable 
home, with obtaining employment, or with sharpening her 
parenting skills. Each review hearing has been a succession of 
threats, admonitions, and entreaties on the part of the court, 
and promises made and not kept by C.P. 

We do not agree with C.P’s argument that the State must 
show some harm to the children before it can be said to be in the 
best interests of the children to terminate parental rights. The 
court need not await certain disaster to come into fruition 
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before taking protective steps in the interest of a minor child. 
A practical program of parental rehabilitation should not 
be viewed as our system’s indulgent toleration of an 
otherwise intolerable situation. A parent afforded a 
program of rehabilitation must realize that the courts will 
examine a pattern of parental conduct in determining an 
appropriate disposition for the best interests of a child. In 
cases such as this the past is an indication of the future. 
Failure of a parent’s good faith effort toward 
rehabilitation to correct a situation injurious to the life 
and normal development of a child may cause a court to 
conclude that a parent’s past offers no future for the child. 

. . Tonow leave the child in foster care for an indefinite 

period would be patently unfair to him, and would only 
continue the emotional problems attendant to a 
“temporary” custody situation. A child cannot be left 
suspended in foster care, and should not be required to 
exist in a wholly inadequate home. Further, a child cannot 
be made to await uncertain parental maturity. 

(Emphasis supplied.) Jn re Interest of D., aXe Neb. 23, 28-29, 

352 N.W.2d 566, 570 (1984). 

Three years is long enough. From a de novo review of the 
record, we conclude that the time for further experimentation 
has ended. We agree with the juvenile court that the evidence is 
clear and convincing that it is in the best interests of the minor 
children that the parental rights of their mother be terminated. 
Its judgment is affirmed. 

AFFIRMED. 

KrivosHa, C.J., dissenting. 

I regret that I must respectfully dissent from the majority 
opinion in this case. While I acknowledge that this is a difficult 
and sad situation, I do not believe that it is established by clear 
and convincing evidence that the children lack proper parental 
care by reason of the faults or habits of the mother as required 
by Neb. Rev. Stat. § 43-202(2)(b) (Reissue 1978). I acknowl- 
edge that the appellant has not been able to comply with the 
plan of rehabilitation. I suggest, however, that the plan in this 
case was not realistic. The mother in this case is a poor, 
uneducated alcoholic. Persons who are as untrained as the 
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appellant have difficulty obtaining employment, particularly at 
a time when many Americans, better trained, are unemployed. 
And, if unemployed, she will likewise have difficulty obtaining 
permanent housing. Moreover, as an alcoholic, she cannot 
“cure” herself merely by wishing to do so. I simply do not 
believe that it is appropriate for courts to rearrange families on 
the basis that by terminating parental rights a child may thereby 
be adopted by a “better” family. I would have reversed. 


L. DwiGcuTt MoELL, M.D., APPELLANT, v. MENNONITE 
DEACONESS HoME AND HospPITAL, INC., A NEBRASKA 
CORPORATION, ET AL., APPELLEES. 
375 N.W.2d 618 


Filed November 1, 1985. No. 84-782. 


1. Jurisdiction: Time: Appeal and Error. In a proceeding in error the jurisdiction of 
the court does not attach until there is presented to it, within the l-month 
limitation contained in Neb. Rev. Stat. § 25-1931 (Reissue 1979), a duly 
authenticated transcript containing the final order or judgment of which 
complaint is made. 

2. Appeal and Error. The mere production of unauthenticated original papers does 
not constitute a transcript within the meaning of Neb. Rev. Stat. § 25-1905 
(Reissue 1979). 

3. Jurisdiction: Appeal and Error. An appellate court cannot acquire jurisdiction 
of a cause if the court from which the appeal was taken had no jurisdiction of the 
subject matter. 


Appeal from the District Court for Gage County: ORVILLE 
L. Coapy, Judge. Appeal dismissed. 


Jerald W. Kerl of Andersen & Kerl, for appellant. 
James L. Nelson of Carlson & Nelson, for appellees. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CuRIAM. 
L. Dwight Moell, M.D., assigns as error the dismissal of his 
petition following his refusal to amend same after the 
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sustainment of the demurrers of Mennonite Deaconess Home 
and Hospital, Inc., and the individual members of its board of 
directors. The demurrers were based on the grounds that the 
district court lacked subject matter jurisdiction and that the 
petition failed to state a cause of action. We dismiss the appeal 
for lack of jurisdiction. 

Neb. Rev. Stat. § 25-806 (Reissue 1979) permits a defendant 
to question the jurisdiction of a court over the subject matter of 
a proceeding as revealed by the face of a petition and the 
instruments attached thereto. Cagle, Inc. v. Sammons, 198 
Neb. 595, 254 N.W.2d 398 (1977); Clyde v. Buchfinck, 198 Neb. 
586, 254 N.W.2d 393 (1977). 

The facts, as distinguished from the conclusions, alleged in 
Dr. Moell’s petition are that he is a physician licensed by the 
State of Nebraska, who has practiced medicine at Beatrice in 
Gage County for 30 years; that Mennonite Deaconess Home 
and Hospital, which receives federal funds as well as charitable 
contributions, is a nonprofit, tax-exempt charitable corpo- 
ration organized and existing under the laws of Nebraska, 
doing business as the only hospital in Gage County, under the 
name and style of Beatrice Community Hospital and Health 
Center; and that the hospital, by and through its board of 
directors, deprived Dr. Moell of membership on the hospital’s 
medical staff, in violation of the hospital’s bylaws. The petition 
concludes that, as a consequence of the foregoing, Dr. Moell 
has been deprived of due process of law and of his civil rights. 
In summary, the petition prays that the action of the hospital’s 
board be reversed and that the hospital be prevented from 
denying staff membership to Dr. Moell. 

Neb. Rev. Stat. § 25-1905 (Reissue 1979) requires that a 
plaintiff in error “file with his petition a transcript of the 
proceedings containing the final judgment or order sought to be 
reversed, vacated or modified.” 

It has been held that in a proceeding in error the jurisdiction 
of the court does not attach until there is presented to it, within 
the 1-month limitation contained in Neb. Rev. Stat. § 25-1931 
(Reissue 1979), a duly authenticated transcript containing the 
final order or judgment of which complaint is made. Moore v. 
Black, 220 Neb. 122, 368 N.W.2d 488 (1985); Anania v. City of 
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Omaha, 170 Neb. 160, 102 N.W.2d 49 (1960). 

Although Dr. Moell’s petition alleges that there is attached to 
it the “transcript of the proceedings . . . which includes the final 
action of the Defendant Board of Directors on February 8, 
1984. ..,” such is not the fact. 

Firstly, we do not find among the various and sundry 
documents appended to the petition any instrument which 
purports to constitute the February 8, 1984, action of the 
hospital’s board. It has long been the rule that a transcript on 
appeal which does not contain a final order or judgment 
presents nothing for review. Propeck v. Propeck, 79 Neb. 218, 
112 N.W. 302 (1907). Indeed, the final order or judgment 
complained of is the very essence of a transcript, for once a 
certified copy thereof is filed on time, other deficiencies may be 
supplied thereafter. Marcotte v. City of Omaha, 196 Neb. 217, 
241 N.W.2d 838 (1976). 

Secondly, the documents appended to Dr. Moell’s petition are 
not authenticated in any way and therefore do not in any sense 
constitute a transcript. It has been held that the mere 
production of original papers without evidence as to their 
source does not constitute a transcript within the meaning of 
§ 25-1905. Adams v. City of Omaha, 179 Neb. 684, 139 N.W.2d 
885 (1966); Anania v. City of Omaha, supra. The proper 
procedure would have been to have the various documents 
before the hospital’s board and the document evidencing the 
board’s action certified by the president or other appropriate 
officer of the board as being true and correct copies of the 
documents which were before the board. 

We must therefore conclude, without in any way determining 
whether a proceeding in error constitutes a proper vehicle to 
review the action of the hospital in any event, that the district 
court acquired no jurisdiction of the subject matter. 
Consequently, neither did this court. Moyer v. Douglas & 
Lomason Co. , 212 Neb. 680, 325 N.W.2d 648 (1982). 

APPEAL DISMISSED. 
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STATE OF NEBRASKA, APPELLEE, V. RONALD R. NAVARRETE, 
APPELLANT. 
376 N.W.2d 8 


Filed November 1, 1985. No. 84-936. 


1. Plea in Abatement: Preliminary Hearings: Evidence: Verdicts. Error in the 
ruling on a plea in abatement challenging the sufficiency of the evidence at the 
preliminary hearing is cured by a verdict of guilty if the evidence at trial is 
sufficient to sustain a finding of guilt beyond a reasonable doubt. 

2. Juries: Evidence. A jury may consider the physical appearance of the defendant 
together with other circumstances in determining his age. 

3. Venue: Appeal and Error. A motion for a change of venue is addressed to the 
sound discretion of the trial court and will not be disturbed on appeal unless a 
clear abuse of discretion is shown. 

4. Juror Qualifications. A juror need not be totally ignorant of the facts and issues 
involved. It is sufficient if a juror can lay aside his impression or opinion and 
render a verdict based on the evidence presented in court. 

5. Criminal Law: Sexual Assault. Consent or reasonable mistake as to the age of 
the victim is not a defense to first degree sexual assault upon a child. 


Appeal from the District Court for Keith County: JoHn P. 
Murpny, Judge. Affirmed. 


Gregory J. Beal of Gregory J. Beal & Associates, P.C., for 
appellant. 


Robert M. Spire, Attorney General, and L. Jay Bartel, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CuRIAM. 

The defendant, Ronald R. Navarrete, has appealed from his 
conviction and sentence to imprisonment for 1!/2 to 4 years for 
first degree sexual assault on a child. Neb. Rev. Stat. 
§ 28-319(1)(c) (Reissue 1979). First degree sexual assault on a 
child occurs when a person 19 years of age or older subjects a 
person less than 16 years of age to sexual penetration. 

The defendant has assigned 11 errors in his brief. Our review, 
however, is limited to those errors which are argued and 
discussed in the brief. Neb. Ct. R. 9D(1)d (rev. 1983); State v. 
Evans, 215 Neb. 433, 338 N.W.2d 788 (1983). 

The defendant contends that the trial court should have 
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sustained his plea in abatement on the ground that the evidence 
at the preliminary hearing in county court was not sufficient to 
support the order binding him over for trial in the district court. 

It is the rule in this state that any error in the ruling ona plea 
in abatement challenging the sufficiency of the evidence at the 
preliminary hearing is cured by a verdict of guiltyif the evidence 
at trial is sufficient to sustain a finding of guilt beyond a 
reasonable doubt. State v. Franklin, 194 Neb. 630, 234 N.W.2d 
610 (1975). 

The record shows that the offense occurred on April 15, 
1984. On the evening of the 14th the defendant, the victim, and 
a third person had been drinking and driving around Ogallala, 
Nebraska. The defendant, who was 22 years of age, purchased 
the beer which was consumed by the defendant, the victim, and 
the third person. The victim was only 15 years of age, although 
he was within approximately 6 weeks of his 16th birthday. 

At about midnight the defendant and the victim were at the 
defendant’s home. The third person had gone home. The victim 
was feeling the effect of the beer and went into the defendant’s 
bedroom so that he could lie down on the bed. He awakened 
sometime later and found the defendant on the bed beside him. 
The defendant spoke with the victim for awhile and then placed 
his hand on the victim’s penis. Later the defendant put his penis 
in the victim’s mouth and then into the victim’s anus. The victim 
again fell asleep. When he awakened he returned to his home 
but did not enter the house. The victim sat in his father’s pickup 
truck for about an hour and then decided to report the incident 
to the police. 

At the police station a statement by the victim was recorded. 
He was then taken to a medical clinic, where he was examined 
by a physician. A complaint was filed and the defendant was 
arrested on April 16, 1984. 

Following his arrest, a police officer interviewed the 
defendant at the Keith County jail. Before advising the 
defendant of his rights, the officer asked the defendant his 
name and age. The officer was allowed to testify, over 
objection, that the defendant gave his name and stated his date 
of birth was April 22, 1961. The officer then advised the 
defendant of his rights but did not interrogate him further. 
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This, however, was not the only evidence before the jury as to 
the age of the defendant and was merely cumulative to the other 
evidence on this issue. 

The victim testified that when he first met the defendant in 
June 1983, the defendant said that he was old enough to buy 
liquor and beer. The legal age to purchase alcoholic liquors at 
that time was 20. Neb. Rev. Stat. § 53-103(23) (Cum. Supp. 
1982). 

The jury observed the defendant throughout the trial, and 
there was testimony concerning the purchase of beer by the 
defendant on at least two occasions on the evening the offense 
was committed. 

In State v. Lauritsen, 199 Neb. 816, 261 N.W.2d 755 (1978), 
we held that a jury may consider the physical appearance of the 
defendant if there is other evidence as to his age. 

The testimony of the victim established the other elements of 
the crime. His testimony was corroborated by the testimony of © 
the police officers and expert testimony concerning hair 
samples, blood tests, and saliva tests made upon the defendant. 
A semen stain found on the victim’s underwear was consistent 
with other evidence that it came from the defendant. We 
conclude that the evidence was sufficient, if believed, to 
support a finding of guilt beyond a reasonable doubt. 

The defendant contends that the trial court should have 
sustained his motion for a change of venue because extensive 
and prejudicial pretrial publicity concerning the offense 
deprived him of a fair and impartial trial in Keith County, 
Nebraska. 

A motion for a change of venue is addressed to the sound 
discretion of the trial court and will not be disturbed on appeal 
unless a clear abuse of discretion is shown. State v. Rife, 215 
Neb. 132, 337 N.W.2d 724 (1983). 

The factors to be considered in determining whether a 
change in venue should have been granted due to pretrial 
publicity include: 

“(T]he nature of the publicity; the degree to which the 
publicity has circulated throughout the community; the 
degree to which the publicity circulated in areas to which 
venue could be changed; the length of time between the 
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dissemination of the publicity complained of and the date 
of trial; the care exercised and ease encountered in 
selection of the jury; the number of challenges exercised 
during the voir dire; the severity of the offense charged; 
and the size of the area from which the venire is drawn.” 
State vy. Fallis, 205 Neb. 465, 469, 288 N.W.2d 281, 284 (1980), 
quoting State v. Ell, 196 Neb. 800, 246 N.W.2d 594 (1976). 

The voir dire examination of the prospective jurors in the 
defendant’s case does not support his contention that pretrial 
publicity deprived him of a fair and impartial trial. Of the 14 
persons questioned in regard to exposure to pretrial publicity, 7 
were retained to serve on the jury. The other 5 persons selected 
for the panel of 12 did not recall being exposed to any pretrial 
publicity in this case. 

The trial court examined the venire in regard to exposure to 
publicity and as to whether they could set such information 
aside in determining the issues in the case. One juror, who 
thought it had affected his ability to remain impartial, was 
subsequently excused by the court. Another juror, who was also 
later excused, expressed doubts about his ability to act 
impartially, but on further questioning indicated that he could 
decide the issues on the evidence presented in court alone. None 
of the other jurors expressed any doubts as to their abilities in 
this regard. 

Jurors need not “be totally ignorant of the facts and issues 
involved.” Irvin v. Dowd, 366 U.S. 717, 722, 818. Ct. 1639, 6 
L. Ed. 2d 751 (1961). The Jrvin Court further elaborated that 
“fi]t is sufficient if the juror can lay aside his impression or 
opinion and render a verdict based on the evidence presented in 
court.” Id. at 723. The jury selected in this case satisfied that 
requirement. 

The defendant also contends that the statute under which he 
was prosecuted, § 28-319(1)(c), is unconstitutional because 
consent and reasonable mistake concerning the victim’s age are 
not defenses. The statute in this respect is similar to ones on 
statutory rape in which consent is not a defense. Sfapleman y. 
State, 150 Neb. 460, 34 N.W.2d 907 (1948); State v. Vicars, 186 
Neb. 311, 183 N.W.2d 241 (1971). In the Vicars case we said at 
314, 183 N.W.2d at 243: “[Mlistake or lack of information as to 


CEMER v. HUSKOMA CORP. 175 
Cite as 221 Neb. 175 


the victim’s chastity is no defense to the crime of statutory 
rape.” We have expressly rejected the “California Rule” stated 
in People v. Hernandez, 61 Cal. 2d 529, 393 P.2d 673, 39 Cal. 
Rptr. 361 (1964), which the defendant relies on by analogy. State 
v. Vicars, supra. 

The majority of the cases hold that a defense of reasonable 
mistake is not constitutionally required. See, e.g., Nelson v. 
Moriarty, 484 F.2d 1034 (1st Cir. 1973); State v. Elton, 657 P.2d 
1261 (Utah 1982); Goodrow v. Perrin, 119N.H. 483, 403 A.2d 
864 (1979); Com. v. Robinson, 264 Pa. Super. 345, 399 A.2d 
1084 (1979). In State v. Vicars, supra, we held at 313, 183 
N.W.2d at 243: 

It is not violative of due process for the Legislature, in 
framing its criminal laws, to cast upon the public the duty 
of care or extreme caution. Nor is it unfair to require one 
who gets perilously close to an area of proscribed conduct 
to take the risk that he may cross over the line. 

There being no error, the judgment is affirmed. 

AFFIRMED. 

Krivosua, C.J., and WuiTE, J., concur in the result. 


Curtis W. CEMER, APPELLEE, V. HUSKOMA CORPORATION AND 
ARGONAUT INSURANCE COMPANY, APPELLANTS. 
375 N.W.2d 620 


Filed November 1, 1985. No. 85-216. 


1. Workmen’s Compensation: Limitations of Actions. If an employee suffers an 
injury which appears to be slight but which is progressive in its course, and which 
several physicians are unable to correctly diagnose, the worker’s failure to file 
claim or bring suit within the time limited by law will not defeat his right to 
recovery, if he gave notice and commenced action within the statutory period 
after he had knowledge that compensable disability resulted from the original 
accident. 

2. Workmen’s Compensation: Appeal and Error. Findings of fact made by the 
Nebraska Workmen’s Compensation Court on rehearing have the same effect as 
a jury verdict in a civil case, and an order disposing of a case, whether it be to 
enter an award or cause a dismissal of the claim, may not be set aside where the 
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findings are supported by the evidence. The facts are not reweighed on appeal. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


Kevin Colleran of Cline, Williams, Wright, Johnson & 
Oldfather, for appellants. 


Robert R. Gibson of Gibson, Patrick & Wilson, and, on 
brief, Ronald Rosenberg of Rosenberg Law Offices, for 
appellee. 


KRIvoSHA, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


KrivosHa, C.J. 

Huskoma Corporation and Argonaut Insurance Company 
(jointly referred to as Huskoma) appeal from an order entered 
by a three-judge panel of the Nebraska Workmen’s 
Compensation Court, finding that the appellee, Curtis W. 
Cemer, had suffered a “latent and progressive injury that was 
not diagnosed until September, 1983.” The three-judge panel 
reversed the order entered following a hearing before a single 
judge of the Nebraska Workmen’s Compensation Court, who 
had found that Cemer’s claim was barred by the statute of 
limitations. We affirm the decision of the three-judge panel. 

On July 1, 1981, while employed by Huskoma, Cemer was 
injured when a pickup truck that he was working on rolled off 
of jack ramps and across his left shoulder, chest, left hip, and 
left leg. Cemer was taken to the emergency room at McCook 
Community Hospital, where he was examined by an attending 
physician. After a series of x rays were taken, it was determined 
that Cemer had suffered multiple contusions and a broken left 
foot. Although x rays were taken of Cemer’s chest at that time, 
no chest injury was diagnosed. 

Cemer chose to go home after having received an injection to 
relieve the pain. For approximately 5 days following the date of 
the injury, he returned to the hospital periodically to receive 
similar injections, and on July 3, 1981, in the attending 
physician’s office, a cast was placed on his left foot. 

Much of the evidence is in conflict, but only a minor portion 
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of the evidence in conflict is relevant to the issue presented by 
this appeal. Cemer maintains that he asked the attending 
physician to refer him to a specialist because he felt “there was 
something wrong” with his chest. The physician maintains, 
however, that neither he nor the radiologist detected any 
injuries to the sternum area and that he had no recollection that 
Cemer ever complained of chest pain. The physician placed 
Cemer in a physical therapy program for his shoulder, which 
began sometime in August. After completing the program, 
Cemer was released by the attending physician, who later 
testified that Cemer had still made no mention to him of any 
injury to the sternum. 

Cemer received workmen’s compensation benefits following 
the accident, in the form of temporary total disability payments 
as well as payments of medical expenses. The date of the last 
payment to Cemer was September 22, 1981. Between the time 
that he was released by the attending physician and September 
of 1983, Cemer worked for various employers, though he did 
not ever return to work for Huskoma. 

While Cemer’s testimony before the single judge and before 
the three-judge panel appears to be in conflict, it is undisputed 
that, in the summer of 1983, while carrying a bundle of shingles 
up a ladder, Cemer’s chest “popped out of place.” Shortly after 
that incident, Cemer consulted an orthopedic surgeon in 
Denver, Colorado. The orthopedic surgeon referred Cemer to a 
cardiovascular and thoracic surgeon, who ordered several 
special x rays called tomograms. After viewing the tomograms 
with a radiologist, the cardiovascular surgeon determined that 
Cemer “could have had a fracture in the past and that there was 
a very slight displacement at that time.” He diagnosed Cemer’s 
present problem as a “malunion of [a] partially healed 
fracture.” He further testified that based upon the history as 
related to him by Cemer, the chest injury was caused by the July 
1, 1981, accident. 

Cemer filed his petition in the Nebraska Workmen’s 
Compensation Court on December 22, 1983, more than 2 years 
after receipt of his last workmen’s compensation claim but 
within the statute of limitations period if the injury to his chest, 
which occurred on July 1, 1981, is considered to have been 
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latent and progressive. 

Neb. Rev. Stat. § 48-137 (Reissue 1984) provides in relevant 
part as follows: 

In case of personal injury, all claims for compensation 
shall be forever barred . . . unless, within two years after 
the accident, one of the parties shall have filed a petition. . 
. . When payments of compensation have been made in 
any case, such limitation shall not take effect until the 
expiration of two years from the time of the making of the 
last payment. 

The 2-year period began to run in this case on September 22, 
1981, the date of the last payment. Thus, unless the case falls 
within some exception to the rule, the action is barred. 

One of the exceptions to this rule may be found in Thomas v. 
Kayser-Roth Corp. , 211 Neb. 704, 707-08, 320 N.W.2d 111, 114 
(1982), wherein we said that 

if an employee suffers an injury which appears to be slight 
but which is progressive in its course, and which several 
physicians are unable to correctly diagnose, the worker’s 
failure to file claim or bring suit within the time limited by 
law will not defeat his right to recovery, if he gave notice 
and commenced action within the statutory period after 
he had knowledge that compensable disability resulted 
from the original accident. 
In other words, if the injury is deemed to be, at the outset, latent 
and progressive, the statute of limitations does not begin to run 
until the employee discovers or should have discovered that he 
has acompensable disability. Maxey v. Fremont Department of 
Utilities, 220 Neb. 627, 371 N.W.2d 294 (1985). 

Huskoma maintains that the instant case is like the case of 
Ohnmacht v. Peter Kiewit Sons Co., 178 Neb. 741, 135 N.W.2d 
237 (1965), where the plaintiff originally sprained an ankle. He 
continued to work asa carpenter but consistently had difficulty 
with his ankle and on one or two occasions left work because of 
pain. The plaintiff there did not consult a doctor for 33 months. 
The court found the injury not to be latent and progressive and 
thus the cause of action was barred by the statute of limitations. 

Cemer, on the other hand, maintains that the instant case is 
controlled by O’Connor y. Anderson Bros. Plumbing & 
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Heating, 207 Neb. 641, 300 N.W.2d 188 (1981). There the 
plaintiff was injured in 1965 and continued to suffer pain for 
the next 12 years. However, throughout the whole time, he was 
examined or treated regularly by different physicians. In 1977 
his arm suddenly went dead when he was operating a cigarette 
machine. At that time the full extent of his injuries was 
discovered, and it was held that the claim was not barred by the 
statute of limitations. 
In the instant case the three-judge panel relied heavily on our 
decision in Borowski v. Armco Steel Corp., 188 Neb. 654, 198 
N.W.2d 460 (1972). There, the employee was injured in 1965 
when a beam fell on his leg. Several months after treatment the 
pain subsided. In 1970 Borowski was diagnosed as suffering a 
herniated disk. This court found that the herniated disk 
condition was latent and progressive and the injury not barred 
by the statute of limitations. 
Although the instant case does not fall completely within any 
one of the three cases, upon examination of all of the evidence 
in this case and even disregarding the evidence of Cemer which 
is in conflict, we believe it cannot be said as a matter of law that 
the three-judge panel was clearly wrong. We have repeatedly 
held that 
findings of fact made by the Nebraska Workmen’s 
Compensation Court on rehearing have the same effect as 
a jury verdict in a civil case, and an order disposing of a 
case, whether it be to enter an award or cause a dismissal 
of the claim, may not be set aside where the findings are 
supported by the evidence. The facts are not reweighed on 
appeal. 

Maxey v. Fremont Department of Utilities, supra at 631, 371 

N.W.2d at 298. 

In the instant case the evidence establishes that Cemer had an 
injury which was reported and for which he sought medical 
treatment. The compensation court could reasonably have 
found from the evidence that the injury to Cemer’s chest was of 
such nature that it could not have been detected at the time the 
injury occurred. The attending physician maintains that he 
made no finding of an injury to the chest and gave no indication 
to Cemer that such an injury had occurred. On the other hand, 
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an automobile had rolled across his chest and down his body. 
He had, indeed, suffered an injury which caused a great deal of 
pain and which required physical therapy. That he therefore 
continued to suffer some pain following treatment, which he 
may have attributed to the diagnosed injury, is not so difficult 
to understand. We therefore agree with the three-judge panel 
that the chest injury, at its inception, was latent and progressive. 

This means that the statute of limitations was tolled until it 
became reasonably apparent to Cemer, or should have become 
reasonably apparent, that a compensable disability was 
present. Maxey, supra. The three-judge panel found this to be in 
September of 1983 when Cemer’s chest “popped out.” The 
critical evidence which, if believed by the three-judge panel, was 
sufficient to support this finding is the testimony of the thoracic 
surgeon. Drawing from that testimony, it was reasonable for 
the three-judge panel to find, despite Cemer’s bouts of pain, 
that until the chest “popped out” and tomograms of Cemer’s 
chest were taken, the diagnosis could not have been reasonably 
made. An examining physician would need both the 
tomograms and Cemer’s description of his chest “popping out” 
to make his diagnosis of the malunion of the sternum. This did 
not occur until September 1983. To reverse the decision of the 
three-judge panel, we would be required to reweigh the 
evidence, an act weare not permitted to perform. In view of the 
fact that there is evidence to support the decision of the 
three-judge panel, we affirm the decision. 

AFFIRMED. 


Harvey L. SORENSEN AND MARGOT SORENSEN, APPELLANTS 
AND CROSS-APPELLEES, V. LOWER NIOBRARA NATURAL 
RESOURCES DISTRICT, APPELLEE AND CROSS-APPELLANT. 
376 N.W.2d 539 


Filed November 8, 1985. No. 84-224. 


1. Waters: Legislature. By enacting the Municipal and Rural Domestic Ground 
Water Transfers Permit Act, Neb. Rev. Stat. §§ 46-638 to 46-650 (Reissue 1984), 
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as a part of Nebraska’s policy, the Legislature has altered certain aspects of 
common law governing use of ground water, such as exoneration from the 
common-law prohibition against transfer of ground water and elimination of 
use on overlying land as a factor in determining reasonable and beneficial use of 
ground water. 

2. Constitutional Law: Waters: Appurtenances: Property. The right of an owner of 
overlying land to use ground water is an appurtenance constituting property 
protected by Neb. Const. art. I, § 21. 

3. Words and Phrases. Injury is an invasion of any legally protected interest of 
another, while damage is a loss, detriment, or harm sustained by reason of an 
injury. 

4. Causes of Action: Words and Phrases. A cause of action is judicial protection of 
one’s recognized right or interest, when another, owing acorresponding duty not 
to invade or violate such right or interest, has caused a breach of that duty. 

5. Eminent Domain: Damages. All damages, present or prospective, which are 

caused by the exercise of eminent domain must be compensated and recovered in 

the original condemnation proceeding. A final award in a condemnation 
proceeding for the acquisition of a right-of-way is conclusive upon the parties 
thereto as to all matters necessarily within the issues joined, although not 
formally litigated. 
: . Damages recoverable in a condemnation case are determined 
by the extent of the taking and a condemner’s rights actually acquired, not bya 
condemner’s use resulting from less than full exercise of a right acquired by 
eminent domain. 

7. Eminent Domain: Damages: Pleadings. A promissory stipulation not contained 
in the condemner’s petition cannot affect the extent of the taking or the amount 
of the damages to be awarded. 

8. Eminent Domain: Damages: Testimony. Testimony offered by a condemner to 
diminish the taking stated in the condemnation petition or to describe anything 
less than full exercise of rights acquired by eminent domain is irrelevant to the 
question of damages caused by the condemner’s appropriation. 

9. Eminent Domain: Presumptions. It is a principle of law, or a “presumption,” in 
eminent domain that a condemner will exercise all rights acquired and use the 
property appropriated to the full extent. 

10. Trial: Rules of Evidence: Expert Witnesses. As a result of Rule 705, Nebraska 
Evidence Rules (Neb. Rev. Stat. § 27-705 (Cum. Supp. 1984)), where 
cross-examination of an expert witness discloses there is no adequate factual 
basis for an expert’s opinion, such opinion is irrelevant (Rule 401, Nebraska 
Evidence Rules, Neb. Rev. Stat. § 27-401 (Reissue 1979)), is inadmissible (Rule 
402, Nebraska Evidence Rules, Neb. Rev. Stat. § 27-402 (Reissue 1979)), and 
should be stricken from consideration by a jury on proper motion of the party 
adversely affected by such irrelevant evidence. 

11. Rules of Evidence: Expert Witnesses. An expert’s opinion based on a 
misinterpretation or misconception of applicable law renders the opinion 
irrelevant. 


Appeal from the District Court for Knox County: MERRITT 
C. WARREN, Judge. Reversed and remanded for a new trial. 
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Donald J. Pepperl of Pepperl & Melcher, P.C., and Frank 
Roubicek, for appellants. 


Steven G. Seglin and Leroy W. Orton of Crosby, Guenzel, 
Davis, Kessner & Kuester, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Harvey L. and Margot Sorensen appeal the judgment 
entered in the district court for Knox County on a verdict in an 
eminent domain proceeding commenced by Lower Niobrara 
Natural Resources District (NRD). We reverse and remand for 
a new trial. 

On February 4, 1981, NRD applied for a permit under the 
Municipal and Rural Domestic Ground Water Transfers Permit 
Act, Neb. Rev. Stat. §§ 46-638 to 46-650 (Reissue 1984) (the 
act), to install two wells on a quarter section owned by 
Sorensens and obtain statutory spacing protection. After a 
hearing on April 2 the Director of Water Resources (director) 
approved NRD’s application and authorized NRD to pump 
ground water at a rate of 864,000 gallons per day (600 gallons 
per minute) and prohibited landowners and occupiers from 
placing within 1,000 feet of NRD’s well sites any well with a 
capacity in excess of 100 gallons per minute. See Neb. Rev. Stat. 
§ 46-651 (Reissue 1984). 

NRD, in January 1982, filed its petition commencing 
eminent domain proceedings regarding a quarter section owned 
by Sorensens, the southeast quarter of Section 20, Township 29 
North, Range 6 West of the 6th PM., in Knox County. 
According to its petition, NRD sought fee simple title to two 
1/2-acre tracts in Sorensens’ quarter section, “for the purpose 
of supplying water for the beneficial use to the residents of the 
West Knox Rural Water District .. .” by “construction of well 
sites, water storage tank, water transmission lines, distribution 
pipelines and their appurtenances.” Regarding the proposed 
wells, NRD’s petition did not specify the number of wells, a rate 
for pumping ground water, or the quantity of water to be 
extracted. 
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NRD’s proposed well sites were located in one of four 
quarter sections owned by Sorensens—two quarter sections of 
dry cropland with some pasture in the south half of Section 20 
and two quarters irrigated by center pivot systems on the south 
half of Section 21, lying east of Section 20. Farming was the 
highest and best use of Sorensens’ land. The plat, below, 
depicts the location of Sorensens’ quarters and the two well 


sites sought by NRD. 
NORTH 
SECTION 20 SEcTION 21 


DRYLAND PROPERTY IRRIGATED PROPERTY 


Proposed WELL Sites 


Sorensens operated their quarters as a farm unit. Corn 
production on Sorensens’ dryland was 75 bushels per acre, 
while the irrigated quarters produced 150 bushels per acre. Four 
wells, two for each center pivot system, supplied water for the 
irrigated cropland. Water pumped at the rate of 600 gallons per 
minute is necessary for operation of the existing center pivot 
irrigation systems on Sorensens’ land. 

Before proceeding, a glossary of hydrologic terms, or water 
words, may be helpful: 

Aquifer: A geological formation or layer of material 
that is porous or permeable to water, thus capable of 
containing or carrying ground water. 

Cone of depression: The funnel-shaped area around a 
well, where the water table has been lowered by the 
withdrawal of ground water through the well. The spout 
of the “funnel” is downward along the pump, while the 
upper part of the funnel, the radius of influence, extends 
laterally away from the pump. 

Drawdown: The amount by which the elevation of the 
surface of a body of water is or could be reduced by 
withdrawal or release of water. 

Recharge: Addition of water in an aquifer to replace 
that which has been withdrawn. 
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See 7 R. Clark, Waters and Water Rights (1976). 

Sorensens’ land and NRD’s well sites are located over a 
common aquifer, that is, at the northern edge of the Ogallala 
aquifer, an alluvion outwash from the Rocky Mountains. Test 
holes on NRD’s proposed sites disclosed a ground water yield of 
300 to 350 gallons per minute. North of NRD’s sites, near the 
center of the southeast quarter of Section 20, a test hole drilled 
by Sorensens indicated a yield from 150 to 200 gallons per 
minute. 

Hydrologists testifying at trial did not materially disagree 
with each other’s methodology but took issue with the different 
information used by opposing experts to formulate their 
opinions and feed their computers. The hydrologists described 
their use of a computer ground water model, a simulated 
aquifer to demonstrate behavior of the formation over a 
protracted period of water withdrawal. The model involves 
complicated computations vulnerable to “garbage in, garbage 
out,” that is, computer computations were only as good as the 
validity of data supplied. 

Testimony from expert witnesses was a sequence of point and 
counterpoint. 

One of Sorensens’ hydrologists testified the primary and 
most important characteristic of an aquifer is the formation’s 
capability of providing economic withdrawal of subterranean 
water. In Sorensens’ situation, however, there was no recharge 
of the aquifer supplying ground water for irrigation. Using a 
pumping rate of 300 gallons per minute on each of NRD’s well 
sites and considering a well’s expanding cone of depression, 
Sorensens’ hydrologist concluded that NRD’s extraction of 
water would lower the water table to a level where Sorensens’ 
existing wells would become useless in 3 to 5 years. According 
to the hydrologist, with NRD’s pumping ground water at a rate 
of 600 gallons per minute, Sorensens will “end up going dry.” In 
the opinion of Sorensens’ expert, as the cone of depression for 
NRD’s wells expands, the ground water level will become so 
depleted that Sorensens’ irrigation wells will “suck air.” 

Testimony of real estate appraisers called by Sorensens 
focused on the vulnerability of Sorensens’ ground water supply 
as a result of NRD’s project. According to Sorensens’ 
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appraisers, on account of well spacing and impracticality of 
irrigation wells outside the area restricted to NRD’s wells, any 
land development dependent on ground water north of NRD’s 
well sites was curtailed, resulting in reduction of land value and 
price obtainable for Sorensens’ dry land. Also, a factor bearing 
upon damages was Sorensens’ diminishing supply and eventual 
loss of ground water for irrigation presently conducted, a loss 
caused by NRD’s unlimited pumping pursuant to rights 
acquired in eminent domain. 

NRD retained consulting engineers to design wells based on 
information supplied in a well-driller’s report indicating 
sufficient ground water yield for two 300-gallon-per-minute 
wells. Sorensens objected, but the court allowed NRD’s project 
engineer to testify about the number of people to be served by 
the project and further testify that, considering the proposed 
project, average daily pumping at a rate of 173 gallons per 
minute would meet the demands upon NRD until the year 2005. 

Over Sorensens’ objection, the court admitted exhibit 104, a 
copy of the director’s order granting NRD’s permit under the 
act, which exhibit in part contained the following: 

5. Testimony at the hearing additionally indicated the 
purpose of [NRD’s] project is to provide a more 
economic, reliable and better quality water supply for 
approximately 150 rural farmsteads and two small 
villages... . 

6... . [NRD’s] expert witness gave as his opinion that 
the well operation and consequent drawdown would have 
no appreciable effect on the ground water use activities of 
adjacent landowners. ... 

IT IS THEREFORE FOUND that the construction of 
wells and withdrawal of ground water requested by the 
([NRD] is reasonable, is not contrary to the conservation 
and beneficial use of ground water, and is not otherwise 
detrimental to the public welfare, and that the application 
should be approved. 

On the basis of NRD’s pumping ground water at arate of 175 
gallons per minute from each well, NRD’s hydrologist gave an 
opinion regarding Sorensens’ supply of ground water, that is, in 
reference to Sorensens’ wells, “{N]o appreciable interference in 
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yield and drawdown will be seen by the Sorensens.” 

NRD’s real estate appraiser, relying on NRD’s hydrologic 
information that pumping at 175 gallons per minute would not 
cause any significant loss in Sorensens’ ground water supply, 
testified there was no damage to the Sorensen farm asa result of 
NRD’s acquisition of the well sites. On cross-examination 
NRD’s appraiser acknowledged that his opinion on the value of 
Sorensens’ land after the taking and damages was based on the 
opinion of NRD’s hydrologist, who in turn had formed his 
opinion (no loss of ground water for Sorensens) on the premise 
that NRD would pump 175 gallons per minute from each of its 
two wells. Sorensens moved to strike the appraiser’s testimony 
on damage to their remaining tract because the expert had 
failed to take into account the full extent of NRD’s rights 
acquired by eminent domain but, rather, had based his opinion 
on NRD’s exercising less than its rights acquired by 
condemnation. 

Toward the end of testimony adduced during the 4-day trial, 
one of the hydrologists attested that water runs downhill. 

After a conference on instructions the court gave the 
following among its instructions: 

Your verdict for [Sorensens] should therefore represent 
the sum of money which justly compensates [Sorensens] 
both for the property taken and for any reduction in value 
to the remainder of [Sorensens’] property . 
[Instruction No. 4.] 


[Y]Jou may consider . . . every non-speculative element of 
inconvenience, annoyance and disadvantage which the 
taking has caused [Sorensens] and which would influence 
a purchaser’s decision to buy the property or pay a certain 
amount for [the remainder]. [Instruction No. 5.] 


Every landowner shall be entitled to a reasonable and 
beneficial use of the ground water underlying his, her, or 
its land, subject to the correlative or co-equal rights of 
other landowners to a reasonable proportion of the whole 
when the ground water supply is insufficient for all users. 
[Instruction No. 6.] 


The Statutes of the State of Nebraska provide in 
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substance as follows: 


If the Director of Water Resources, after notice and 
hearing, finds that the withdrawal and transportation of 
ground water requested by the applicant is reasonable, is 
not contrary to the conservation and beneficial use of 
ground water, and is not otherwise detrimental to the 
public welfare, he shall grant a permit to the applicant to 
withdraw and transport water in the amount applied for 
or in a lesser amount; Provided, nothing in the granting of 
such permit shall be construed as limiting any right of an 
owner of an estate or interest in or concerning land to 
recover damage for any injury done to his or her land or to 
any water rights appurtenant thereto. You are instructed 
that Exhibit 104 is a permit granted to [NRD] under the 
provisions of the [act]. [Instruction No. 7.] 

At the conference on instructions, Sorensens tendered, and 
the court rejected, an instruction supplementing the court’s 
instruction No. 5 as follows: 

[C]ompensation to the owners should be based upon the 
condemner’s actual legal rights it is acquiring as described 
in [declaration of taking found in NRD’s petition in 
eminent domain] and not the use the condemner may 
make of such rights. 

That the condemner in this case may have no present 
intention of exercising all of the rights acquired or the 
probability that the use of the property may be limited, are 
not proper matters for consideration in fixing 
compensation, since damages are required to be paid for 
the rights appropriated, even though the full use may not 
be immediately contemplated or actually ever 
accomplished. The presumption is that the condemner 
will exercise its rights and use and enjoy the property taken 
to the fullest extent. 

Sorensens also tendered, and the court refused, instruction 
No. 19: “The condemner has adduced evidence showing the 
purpose and nature of the taking and proposed project. The 
evidence was admitted for that purpose and cannot be used to 
reduce the extent of the taking or to obtain a mitigation of 


188 221 NEBRASKA REPORTS 


damages.” 
Sorensens objected to instruction No. 7 and its incorporation 
of exhibit 104 (copy of the director’s order). 
Sorensens’ 15 assignments of error are distilled into 6 
complaints, that the district court erred in: (1) Giving 
instruction No. 6 regarding a landowner’s right to use ground 
water; (2) Failing to give Sorensens’ tendered instruction No. 5 
supplementing instruction No. 5 given by the court; (3) 
Admitting testimony about NRD’s projected or anticipated 
exercise of its right and use of property acquired by eminent 
domain and refusing to give Sorensens’ tendered instruction 
No. 19; (4) Admitting a copy of the director’s order (exhibit 
104); (5) Giving instruction No. 7, incorporating exhibit 104; 
and (6) Refusing to strike the opinion testimony of NRD’s 
appraiser regarding damages caused by NRD’s taking. 
NRD has cross-appealed and contests the district court’s 
judgment awarding an attorney fee and expert witness fee for 
Sorensens. See Neb. Rev. Stat. § 76-720 (Reissue 1981). 
The case before us raises questions involving the Nebraska 
Constitution, water law, eminent domain, damages, and causes 
of action. 
NRD suggests a general, preliminary proposition: If 
Sorensens cannot own ground water, damages for injury to 
Sorensens’ right to use ground water are not recoverable in 
eminent domain proceedings. 
Rather than the English rule by which landowners have an 
absolute right to capture water found beneath their lands, as 
observed in Olson v. City of Wahoo, 124 Neb. 802, 248 N.W. 
304 (1933), Nebraska has developed a rule for ground water 
based on reasonable use and correlative rights, namely: 
[T]he owner of land is entitled to appropriate 
subterranean waters found under his land, but he cannot 
extract and appropriate them in excess of a reasonable and 
beneficial use upon the land which he owns, especially if 
such use is injurious to others who have substantial rights 
to the waters, and if the natural underground supply is 
insufficient for all owners, each is entitled to a reasonable 
proportion of the whole.... 

Id. at 811, 248 N.W. at 308. See, also, Luchsinger v. Loup River 
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Public Power District, 140 Neb. 179, 299 N.W. 549 (1941); 
Metropolitan Utilities Dist. v. Merritt Beach Co., 179 Neb. 783, 
140 N.W.2d 626 (1966); Prather v. Eisenmann, 200 Neb. 1, 261 
N.W.2d 766 (1978); State ex rel. Douglas v. Sporhase, 208 Neb. 
703, 305 N.W.2d 614 (1981), rev’d on other grounds 458 US. 
941, 102 S. Ct. 3456, 73 L. Ed. 2d 1254 (1982). 

Qualified by the requirement of reasonable, proportionate 
sharing during shortage of ground water, Nebraska’s common 
law permits a landowner to use ground water extracted from 
beneath the owner’s land, provided such landowner’s extraction 
does not exceed a reasonable and beneficial use on the 
landowner’s property. Olson v. City of Wahoo, supra. 

Subject to constitutional limitations and the consent of 
Nebraska’s citizens, the Legislature has the right and power to 
determine state policy on ground water. See, Metropolitan 
Utilities Dist. v. Merritt Beach Co., supra; State ex rel. Douglas 
v. Sporhase, supra. 

In apparent concern for public water suppliers on account of 
the common law’s restriction on transfer and transport of 
ground water off the surface overlying a source of ground 
water, the Legislature, in 1963, enacted the Municipal and 
Rural Domestic Ground Water Transfers Permit Act, by which 
the Director of Water Resources was authorized to grant a 
permit to public water suppliers “(a) To locate, develop, and 
maintain ground water supplies through wells or other means 
and to transport water into the area to be served and (b) to 
continue existing use of ground water and the transportation of 
ground water into the area served.” § 46-638(1).  ~» 

The director, after a hearing and upon a finding “that the 
withdrawal and transportation of ground water requested by 
the applicant is reasonable, is not contrary to the conservation 
and beneficial use of ground water,” shall issue a permit under 
the act. § 46-642. 

Additionally, the act provides: 

Nothing in sections 46-638 to 46-650 shall be construed 
as limiting any right of an owner of an estate or interest in 
or concerning land to recover damage for any injury done 
to his or her land or to any water rights appurtenant 
thereto; nor shall sections 46-638 to 46-650 limit rights of 
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condemnation which public water suppliers have under 
the laws of the State of Nebraska. 
§ 46-647. 

In State ex rel. Douglas v. Sporhase, supra at 706-09, 305 
N.W.2d at 617-18, after concluding that ground water in 
Nebraska is publicly owned, this court stated: 

Since the Nebraska common law of ground water 
permitted use of the water only on the overlying land, 
legislative action was necessary to allow for transfers off 
the overlying land, even for as pressing a need as supplying 
urban water users. 


... The public, through legislative action, may grant to 
private persons the right to the use of publicly owned 
waters for private purposes; but . . . the public may limit 
or deny the right of private parties to freely use the water 
when it determines that the welfare of the state and its 
citizens is at stake. ... 

. . . Ground water use is not an unlimited private 
property right in Nebraska law. 

By enacting the Municipal and Rural Domestic Ground 
Water Transfers Permit Act as a part of Nebraska’s policy, the 
Legislature altered certain aspects of common law governing 
use of ground water. Permittees under the act are exonerated 
from the common-law prohibition against transfer and 
transportation of ground water. See § 46-638(1)(b). 
Consequently, a public water supplier’s use of ground water is 
not restrictively localized to the site of the water’s extraction. 
Were NRD restricted to retention and use of 864,000 gallons on 
its tracts—the minimum daily yield extractable from the aquifer 
according to NRD’s test results—each of the proposed !/2-acre 
well sites would be transformed into a veritable Atlantis. In 
permitting transfer of ground water from the site of its 
extraction, the act has removed use on overlying land as an 
index for the “reasonable and beneficial use” required by 
common law. Whether overlying land remains a factor in 
formulating a “reasonable proportion” for sharing ground 
water during shortage is a question not required to be answered 
in the present case. Finally, to assure a public water supplier’s 
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uninterrupted transfer and transportation of ground water, 
§ 46-647 supplies a remedy of compensatory damages for a 
permittee’s injury to another’s land or water rights, in contrast 
with injunctive relief available under common law. 
Nevertheless, concerning landowners without a permit under 
the act, the common law still governs use of ground water 
inasmuch as such use is a limited private property right in 
Nebraska. See State ex rel. Douglas v. Sporhase, 208 Neb. 703, 
305 N.W.2d 614 (1981). 

What, then, is the nature of a landowner’s right to use ground 
water? As already noted, the right to use ground water is a 
derivative right immediately dependent on ownership of the 
surface over a source of ground water. Thus, the right to use 
ground water does not float in a vacuum of abstraction but 
exists only in reference to and results from ownership of the 
overlying land. An appurtenance is “[t]hat which belongs to 
something else; an adjunct; an appendage. Something annexed 
to another thing more worthy as principal, and which passes as 
incident to it... .” Black’s Law Dictionary 94 (Sth ed. 1979). 
See, also, Clearwater Elevator Co. v. Hales, 167 Neb. 584, 94 
N.W.2d 7 (1959). Appurtenance “signifies something 
pertaining to another thing as principal, and which passes as 
incident to the principal thing, which is different, but of a 
congruous nature.” City of Lincoln v. Lincoln St. R. Co., 67 
Neb. 469, 487, 93 N.W. 766, 772 (1903). “A thing is deemed to 
be incidental or appurtenant to land when it is by right used 
with the land for its benefit, as in the case of a way, or 
water-course, or of a passage for light, air, or heat from or 
across the land of another.” Black’s Law Dictionary, supra at 
94. Cf. Neilson v. Leach, 140 Neb. 764, 1 N.W.2d 822 (1942) (an 
easement, as an appropriate and useful adjunct of land, may be 
appurtenant to the real estate). Without embarkation on an 
ontological or metaphysical investigation, it is clear that the 
right to use ground water is an attribute of owning fee simple 
title to land overlying a source of ground water and is 
inseparable from the land to which it applies. We conclude that 
the right of an owner of overlying land to use ground water is an 
appurtenance constituting property protected by Neb. Const. 
art. I, § 21: “The property of no person shall be taken or 
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damaged for public use without just compensation therefor.” 
With that background regarding use of ground water, 
including the nature of Sorensens’ right to use ground water, we 
_can now proceed to dispose of Sorensens’ several assignments 
of error. 
Sorensens contend that the court, by giving instruction No. 
6, informed the jury that NRD was an ordinary landowner 
subject to common law governing use of ground water. NRD 
suggests it is a generic landowner bound to observe common 
law in pumping water from its well sites. We need not dwell on 
this aspect of the case, because NRD, as a permittee under the 
act, is entitled to use ground water in a manner not otherwise 
accorded a landowner under common law and outside the 
purview and protection of the Municipal and Rural Domestic 
Ground Water Transfers Permit Act. As a result of the act, 
NRD has become a peculiar type of landowner granted very 
special status with statutory rights contravening common law. 
In substance and effect, instruction No. 6 informed the jury 
that Sorensens and NRD enjoyed equal rights in the use of 
ground water. Common law restricts Sorensens’ use of ground 
water to a “reasonable and beneficial use” on their overlying 
land. The act authorizes NRD’s transfer of ground water for use 
somewhere other than the site of extraction. Although § 46-642 
does refer to a “reasonable . . . and beneficial use of ground 
water” on the part of NRD, such statutory characterization of 
use refers to the director’s findings necessary for issuance of a 
permit under the act, not to the common-law duty imposed on 
an owner of land overlying ground water. Because instruction 
No. 6 indicated that rights to use ground water, Sorensens’ and 
NRD’s, were based on common law, the given instruction is 
incorrect and misleading regarding the parties’ respective rights 
to use ground water. ° 
Next, Sorensens argue that the court’s instruction No. 5 is 
deficient because the given instruction allowed the jury to 
determine damages on the basis of NRD’s prospective or 
contemplated use of property in exercising its rights acquired 
rather than damages based on rights actually acquired by 
eminent domain. NRD responds that § 46-647 obligates NRD 
to pay damages only when NRD’s future use injures Sorensens’ 
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ground water supply. 

A pivotal question in this case involves the relationship 
between eminent domain and the Municipal and Rural 
Domestic Ground Water Transfers Permit Act. More 
specifically, our inquiry is whether depletion of a common 
source of ground water, as the result of water transfer off the 
overlying land acquired by a permittee’s exercise of eminent 
domain, is an element of damage recoverable by a condemnee. 

NRD fails to distinguish injury from damage, words not 
necessarily synonymous. Injury is an invasion of any legally 
protected interest of another, while damage is a loss, detriment, 
or harm sustained by reason of an injury. See Rosnick v. 
Marks, 218 Neb. 499, 357 N.W.2d 186 (1984). 

A cause of action is judicial protection of one’s recognized 
right or interest, when another, owing a corresponding duty not 
to invade or violate such right or interest, has caused a breach of 
that duty. See, City of Alliance v. Cover-Jones Motor Co., 154 
Neb. 900, 50 N.W.2d 349 (1951); Gaspar v. Flott, 209 Neb. 260, 
307 N.W.2d 500 (1981). 

In Little v. Loup River Public Power District, 150 Neb. 864, 
36 N.W.2d 261 (1949), this court held that Neb. Const. art. I, 
§ 21, guarantees a condemnee the right to recover all damages 
caused by exercise of eminent domain and that a condemnee is 
“assured by the Constitution of the state recovery in one action 
of the whole amount of the damages . . . sustained because of 
the taking without the delay or expense of future lawsuits.” Jd. 
at 868, 36 N.W.2d at 264. Consequently, as a result of a 
government’s exercise of eminent domain, a condemnee has a 
cause of action to recover just compensation for the 
condemnee’s property taken by the government for a public 
purpose. 

In a condemnation action there are two elements of damage: 
(1) market value of the land taken or appropriated; and (2) 
diminution in value of the land remaining, less special benefits. 
Crawford v. Central Neb. Public Power & Irrigation Dist., 154 
Neb. 832, 49 N.W.2d 682 (1951). All damages, present or 
prospective, which are caused by the exercise of eminent 
domain must be compensated and recovered in the original 
condemnation proceeding. State v. County of Cheyenne, 157 
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Neb. 533, 60 N.W.2d 593 (1953). In Snyder v. Platte Valley 
Public Power and Irrigation District, 140 Neb. 897, 901, 2 
N.W.2d 327, 329 (1942), this court stated: “It is well settled by 
the decisions of this court that the final award in a 
condemnation proceeding for the acquisition of a right of way 
is conclusive upon the parties thereto as to all matters 
necessarily within the issues joined, although not formally 
litigated.” 

In a condemnation action a condemnee is entitled to recover 
compensation for all damages caused by the taking. Damages 
recoverable in a condemnation case are determined by the 
extent of the taking and a condemner’s rights actually acquired, 
not by acondemner’s use resulting from less than full exercise of 
a right acquired by eminent domain. See, Richardson y. Big 
Indian Creek Watershed Conservancy Dist., 181 Neb. 776, 151 
N.W.2d 283 (1967); Little v. Loup River Public Power District, 
supra. In considering just compensation and the amount of 
damages to be paid a condemnee, a jury may consider factors 
which would influence a well-informed buyer in determining a 
price payable for the property at the time of the government’s 
taking. See, Harmony Lanes v. State, 193 Neb. 826, 229 
N.W.2d 203 (1975); Iske v. Omaha Public Power Dist., 185 
Neb. 724, 178 N. W.2d 633 (1970). 

In Hunt v. Chicago, B. & Q. R.R. Co., 180 Neb. 375, 377, 
143 N.W.2d 263, 265 (1966), this court stated a general rule for 
the measure of damages involving injury to real estate: “ ‘The 
measure of damages for a permanent injury to real property is 
usually the (difference between the) fair value of the property 
immediately before and immediately after the injury. ...’ ” See, 
also, “L” Investments, Ltd. v. Lynch, 212 Neb. 319, 322 
N.W.2d 651 (1982). Obviously, a landowner prosecuting a cause 
of action under § 46-647 will present evidence substantially the 
same, if not identical, as evidence presented by a landowner 
involved in an eminent domain proceeding. Bringing one action 
to recover damages for government’s injury to a landowner’s 
right to use ground water and yet another action for damages 
caused by the government’s taking property—the character of 
which is determined by a water right—splits a cause of action. 
As expressed in Lake Lorraine, Inc. v. American Telephone & 


SORENSEN v. LOWER NIOBRARA NAT. RESOURCES DIST. 195 
Cite as 221 Neb. 180 


Telegraph, 378 F. Supp. 13, 19 (E.D. Mo. 1974): 

The doctrine surrounding the rule against splitting a 
cause of action is in the nature of a rule of repose with the 
double purpose of protecting both the courts and the 
litigants from the harassment of repetitious litigation. .. . 
It is fundamental that causes of action should not be tried 
piecemeal... . 

See, also, Buder v. Fiske, 174 F.2d 260 (8th Cir. 1949). Having 
already concluded that a landowner’s right to use ground water 
is a proprietary appurtenance inseparable from the land 
benefited, and, therefore, a right protected by the Constitution, 
it would indeed be a legal paradox to require a condemnee to 
recover all condemnation damages in one action excluding 
consideration for interference of an attribute essential to the 
complete use and enjoyment of the property condemned. Even 
in the absence of eminent domain proceedings, a landowner has 
a cause of action for damage resulting from injury to the right 
to use ground water. See § 46-647. Such cause of action existing 
outside a condemnation case is little solace to a landowner who 
must recover all damages in eminent domain proceedings or 
who, on commencement of a subsequent action under 
§ 46-647, will be confronted with a principle operating as a 
conclusive bar to a recovery of damages, namely, all 
compensation for injury to the condemnee’s land had been 
recovered in the condemnation case. Section 46-647 in part 
provides that the act shall not “limit rights of condemnation 
which public water suppliers have under the laws of the State of 
Nebraska.” If the act does not limit a condemner’s rights in 
eminent domain, the act does not limit a condemner’s duty to 
pay just compensation and a condemnee’s right to receive all 
damages resulting from eminent domain. We therefore hold 
that when condemnation proceedings involve a public water 
supplier as a permittee under the Municipal and Rural 
Domestic Ground Water Transfers Permit Act, all damages 
caused by the taking must be recovered by the condemnee in the 
eminent domain proceedings, including damages to the 
remainder and water rights appurtenant to the remainder. 
Having examined the relationship between an eminent 
domain proceeding and the cause of action existing under 
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§ 46-647, we now consider instruction No. 5 given by the court, 
Sorensens’ requested instruction, and the likely effect of the 
given instruction on a jury in view of evidence about NRD’s 
contemplated or projected use of the property and rights 
acquired. 

For some time past, the rule in Nebraska has been, and 
continues to be, a promissory stipulation not contained in the 
condemner’s petition cannot affect the extent of the taking or 
the amount of the damages to be awarded. See Blobaum v. 
State, 179 Neb. 304, 137 N.W.2d 855 (1965). 

In the absence of an agreement between the parties the 
condemner must take the rights he seeks to appropriate 
unconditionally and he must make full compensation for 
what he takes. An unaccepted promise to do something in 
the future cannot affect the character or the extent of the 
rights acquired or the amount of the damages to be 
recovered as just compensation. When property is taken 
by the power of eminent domain, the compensation of the 
owner is to be determined by the actual legal rights 
acquired by the condemner and not by the use he may 
make of the rights. 
Little v. Loup River Public Power District, 150 Neb. 864, 866, 
36 N.W.2d 261, 263-64 (1949). See, also, Danish Vennerforning 
& Old Peoples Home v. State, 191 Neb. 774, 217 N.W.2d 819 
(1974). 

NRD’s declaration of taking, as contained in_ its 
condemnation petition, did not specify any restriction on 
NRD’s use of the property acquired. NRD’s petition alleged no 
basis for any inference that NRD will exercise less than its full 
rights or possess its property with less than complete use. 
NRD’s pumping ground water is limited only by nature and the 
method of extracting water, not by the taking and acquisition of 
rights sought in NRD’s condemnation petition. We note a 
requirement imposed by Neb. Rev. Stat. § 76-704.01(4) 
(Reissue 1981) concerning a condemnation petition, namely, 
such pleading shall include: “The quantity needed to fulfill the 
public purpose for which [the property is] taken.” Beyond a 
metes-and-bounds description and the nature of title acquired, 
NRD’s petition imposed no limitation on the use of property 
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appropriated from Sorensens. Instruction No. 5 was a 
prejudicially incomplete statement of law regarding damages 
“to be determined by the actual legal rights acquired by the 
condemner and not by the use he may make of therights.” Little 
v. Loup River Public Power District, supra at 866, 36 N.W.2d at 
264. The deficiency of instruction No. 5 was magnified and 
intensified as the result of testimony from NRD’s project 
engineer about a contemplated use into the 21st century, a use 
projected on less than full exercise of NRD’s rights acquired in 
eminent domain. The engineer’s testimony in essence reduced 
the extent of NRD’s taking, that is, described NRD’s project as 
something less than a full exercise of its rights acquired or less 
than complete use of the property appropriated. Any limitation 
of aright acquired and consequent use must be expressed in a 
condemnation petition, not implied in a condemner’s evidence 
about prospective use. Evidence offered by a condemner to 
diminish the taking stated in the condemnation petition or to 
describe anything less than full exercise of rights acquired by 
eminent domain is irrelevant to the question of damages caused 
by the condemner’s appropriation and, therefore, inadmissible. 
Rule 402, Nebraska Evidence Rules (Neb. Rev. Stat. § 27-402 
(Reissue 1979)). Cf. Gable v. State, 176 Neb. 789, 792, 127 
N.W.2d 475, 478 (1964) (evidence of use is not admissible “for 
the purpose of reducing the extent of the taking or for obtaining 
a mitigation of damages”). See Rule 401 (relevant evidence, 
defined), Nebraska Evidence Rules (Neb. Rev. Stat. § 27-401 
(Reissue 1979)). Admission of irrelevant evidence showing a 
diminution of the taking and, consequently, a reduction of 
damages prejudicially affected Sorensens’ right to 
compensation required by the Nebraska Constitution. See Rule 
103(1), Nebraska Evidence Rules (Neb. Rev. Stat. § 27-103(1) 
(Reissue 1979)). Sorensens’ requested supplemental instruction 
No. 5 should have been given to complete an appropriate 
instruction on damages. Under the circumstances Sorensens’ 
tendered instruction No. 19 should have been given as well. 
Sorensens’ complaint directed to instruction No. 7 and 
admission of exhibit 104 is valid. Existence of a permit under 
the act was relevant in reference to NRD’s use of ground water 
as a public water supplier. However, admitting the contents of 
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exhibit 104, the copy of the director’s order approving NRD’s 
application, was prejudicial error. The exhibit informed the 
jury that during the proceedings before the director, an 
unidentified expert for NRD testified that NRD’s well 
operations “would have no appreciable effect on the ground 
water use activities of adjacent landowners.” Such opinion 
evidence, transmitted to the jury by admission of exhibit 104, 
was rank hearsay: “a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in 
evidence to prove the truth of the matter asserted,” Rule 801(3), 
Nebraska Evidence Rules (Neb. Rev. Stat. § 27-801(3) (Reissue 
1979)). There lurked twofold prejudice to Sorensens’ claim in 
the admission of exhibit 104. The mystery expert’s opinion 
evidence, given at the hearing before the director and 
introduced in  Sorensens’ trial, was not subject to 
cross-examination during the condemnation trial. This 
circumstance placed the documentary hearsay opinion beyond 
a jury’s considered evaluation. Moreover, such hearsay 
underscored and corroborated the opinion given by NRD’s 
hydrologist at trial: “no appreciable interference in yield and 
drawdown will be seen by the Sorensens.” The opinion given by 
NRD’s hydrologist at trial was the keystone of a later opinion 
expressed by NRD’s appraiser concerning damages resulting 
from the taking, another aspect of the trial treated subsequently 
in this opinion. Additionally, the director’s findings that NRD’s 
construction of its wells and use of ground water were 
“reasonable [and] not contrary to the conservation and 
beneficial use of ground water” and were not “detrimental to 
the public welfare” are irrelevant evidence on the question of 
damages caused by NRD’s taking. With all the variables and 
undisclosed quantities entering the director’s findings, any 
connection between departmental disposition of NRD’s 
application and compensation due Sorensens as a result of © 
NRD’s taking is reduced to mere possibility, not the rational 
relationship based on likelihood required for relevant evidence. 
Cf. State v. Robertson, 219 Neb. 782, 366 N.W.2d 429 (1985) (a 
codefendant’s conviction by a jury is irrelevant as evidence of a 
defendant’s guilt). While NRD’s reasonable use of ground 
water consistent with conservation is commendable, the 
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director’s findings in that regard are irrelevant to the question 
of Sorensens’ damages. The contents of exhibit 104 were 
inadmissible under the circumstances. Correspondingly, 
instruction No. 7’s incorporating the contents of the director’s 
order was erroneous and prejudicial to a jury’s fair deliberation 
on the question of damages caused by NRD’s taking. See Rule 
103(1), Nebraska Evidence Rules. 

Sorensens’ next question relates to the jury’s consideration of 
opinion evidence from NRD’s appraiser on the matter of 
damages to Sorensens’ remaining tract after the taking by 
NRD. As demonstrated on cross-examination, NRD’s 
appraiser based his opinion on NRD’s exercising less than the 
right acquired by eminent domain, that is, the expert based his 
opinion on NRD’s extraction of ground water at 175 gallons per 
minute, whereas no such limitation appears in the taking 
described in NRD’s condemnation petition. It is a principle of 
law, or a “presumption,” in eminent domain that a condemner 
will exercise all rights acquired and use the property 
appropriated to the full extent. See Little v. Loup River Public 
Power District, 150 Neb. 864, 36 N.W.2d 261 (1949). 

In Clearwater Corp. v. City of Lincoln, 202 Neb. 796, 277 
N.W.2d 236 (1979), this court recognized that the opinion of an 
expert witness lacks probative value if the assumption for such 
opinion is not true. As a result of Rule 705, Nebraska Evidence 
Rules, where cross-examination of an expert witness discloses 
there is no adequate factual basis for an expert’s opinion, such 
opinion is irrelevant (Rule 401, Nebraska Evidence Rules), is 
inadmissible (Rule 402, Nebraska Evidence Rules), and should 
be stricken from consideration by a jury on proper motion of 
the party adversely affected by such irrelevant evidence. See, 
Clearwater Corp. v. City of Lincoln, supra; §§ 27-401 and 
27-402; Neb. Rev. Stat. § 27-705 (Cum. Supp. 1984). 

The premise utilized by the appraiser was not merely a 
factual weakness in the underpinnings of an opinion on 
damages—a circumstance affecting weight and credibility. The 
appraiser’s opinion was formulated on a misinterpretation or 
misconception of Nebraska law regarding NRD’s rights 
acquired in eminent domain and maximum exercise of such 
acquired rights. In substance, the appraiser based his opinion 
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on NRD’s exercising rights legally different from and 
substantially less than rights actually acquired in eminent 
domain under Nebraska law. An expert’s opinion based on a 
misinterpretation or misconception of applicable law renders 
the opinion irrelevant. See, Riso vy. Pottawattamie Bd. of 
Review, 362 N.W.2d 513 (Iowa 1985); Stubbs v. State, 
Department of Transportation, 332 So. 2d 155 (Fla. App. 
1976); State Department of Transportation v. Byrd, 254 So. 2d 
836 (Fla. App. 1971). See, also, Rules 705, 401, and 402, 
Nebraska Evidence Rules. The district court should have 
sustained Sorensens’ motion to strike the opinion given by - 
NRD’s appraiser regarding damages to Sorensens’ tract 
remaining after NRD’s taking. 

The errors committed by the district court affected 
Sorensens’ right to have a jury consider the question of 
damages based on proper evidence, and, therefore, we reverse 
the judgment of the district court and remand this cause to the 
district court for a new trial. 

Because we have reversed the district court’s judgment 
awarding compensation to Sorensens, there is no final 
judgment present in the eminent domain proceedings. 
Therefore, in reversing the district court’s judgment on the 
verdict for damages, we necessarily set aside the award of fees 
dependent on a final judgment for damages recovered in 
Sorensens’ condemnation case. For this reason we need not 
consider NRD’s question about propriety of fees awarded by 
the district court pursuant to § 76-720. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

WHITE, J., participating on briefs. 
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JEROME J. FOLTZ, APPELLANT, V. NORTHWESTERN BELL 
TELEPHONE COMPANY, A CORPORATION, AND COEN 
CONSTRUCTION COMPANY, APPELLEES. 

376 N.W.2d 301 


Filed November 8, 1985. No. 84-306. 


1. Directed Verdict. A party against whom a motion for directed verdict is aimed is 
entitled to have every controverted fact resolved in his favor and to have the 
benefit of every inference that can reasonably be deduced from the evidence. A 
court should not decide an issue as a matter of law unless the facts adduced to 
sustain an issue are such that reasonable minds can draw but one conclusion 
therefrom. 

2. Trial: Jury Instructions. A trial court hasa duty to sropeny analyze, summarize, 
and submit to the jury the substance of allegations of negligence in a tort 
petition. 

3. Master and Servant: Independent Contractor: Liability. If an employer, 
accepting and resuming possession of work by an independent contractor, could 
have known from a reasonable inspection that there was a defect in the work, 
such employer may be liable for a third person’s injury caused by that defective 
work. 

4. Master and Servant: Independent Contractor: Liability: Words and Phrases. 
One employing an independent contractor may be liable for damages resulting 
from injury caused by the contractor’s negligence, when, by rule of law or 
statute, the duty to guard against the risk is nondelegable. A nondelegable duty 
means that an employer of an independent contractor, by assigning work 
consequent to a duty, is not relieved from liability arising from delegated duties 
negligently performed. 

5. Master and Servant: Independent Contractor: Liability. As a result of a 
nondelegable duty, the responsibility or ultimate liability for proper 
performance of a duty cannot be delegated, although actual performance of the 
task pequited by a nondelegable duty may be done by another. 

: . One on whom a nondelegable duty is enjoined may not, 

by employing an independent contractor, escape vicarious responsibility and 

liability for proper performance of that nondelegable duty. 

7. Master and Servant: Independent Contractor: Liability: Negligence. 
Exoneration of an independent contractor from a charge of negligence also 
exonerates the independent contractor’s employer from vicarious liability 
dependent on that contractor’s negligence. 

8. Pleadings: Appeal and Error. An appeal is disposed on the basis of the theory 
presented by the pleadings on which a case has been tried. 


Appeal from the District Court for Douglas County: JAMES 
A. BUCKLEY, Judge. Affirmed. 


George H. Moyer, Jr., of Moyer, Moyer, Egley & Fullner, and 
Thomas M. Monaghan of Monaghan, Tiedeman & Lynch, for 
appellant. 
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Joseph K. Meusey and Robert F. Rossiter, Jr., of Fraser, 
Stryker, Veach, Vaughn, Meusey, Olson, Boyer & Bloch, P.C., 
for appellee Northwestern Bell. 


Melvin C. Hansen of Hansen, Engles & Locher, P.C., for 
appellee Coen Construction. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

After judgment on a verdict in favor of Coen Construction 
Company (Coen) and Northwestern Bell Telephone Company 
(Bell), Jerome Foltz, as next friend of his son, Timothy, appeals 
from the district court for Platte County. We affirm. 

For removal and salvage of the telephone lines and poles, 
Bell and Coen, on January 1, 1974, entered a written contract 
which, inter alia, included an indemnification agreement and 
provided: 

4... . Remove poles and associated hardware, backfill 
pole hole and dispose of old poles and wire. 


18. The Company’s Representative will inspect all work 
and materials furnished by the Contractor and may 
condemn or reject any or all of such work or materials if in 
his opinion the same are not in accordance with this 
contract or with the specifications and changes... . 


31. The Contractor assumes full responsibility for all 
injuries to, or death of, any person or persons or for 
damages to property, including property and services of 
the Company, and for all claims, losses or expenses which 
may in any way arise out of the performance of the work, 
whether caused by negligence or otherwise... . 


37. The relationship of the Contractor with the 
Company hereunder shall be that of an independent 
contractor. The Contractor shall have full control and 
direction over the mode and manner of doing the work 
and of his personnel employed on or about the work. 
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As a record of its poles and their location, Bell maintained 
form “E297A” which contained dates of pole installations, 
length and class of poles, whether a pole was weatherproofed, 
and the year a pole was replaced or removed. The project 
contracted by Coen involved removal of at least 2,600 poles 
over a span of 150 miles, as well as salvage of wire and hardware 
from the pole line. If any pole was being used to support a 
farmer’s fence, Coen severed such pole at a height suitable for’ 
continued use consistent with other posts in the fence. Poles 
outside fence lines were cut by Coen at a height not less than 4 
feet above ground level and pulled from the ground. Bell’s 
employees rolled all wire removed from poles. Coen kept the 
removed poles, hardware, and noncopper wire salvaged, while 
Bell retained all copper wire from the pole lines. 

The pole line in question was located approximately 2 feet 
east of a fence on the Foltz farm. The line running from the pole 
line to the Foltz residence became useless after installation of 
underground service to Foltz. Bell generally kept itself 
informed about Coen’s work, and whenever a telephone line 
crossed a major road, Bell’s representatives made certain that 
traffic was not impaired. A Bell inspector periodically drove 
through the work area and occasionally stopped at random to 
check Coen’s work. Also, the foreman of Bell’s wire-winding 
crew kept track of Coen’s progress. Coen and Bell’s inspector 
had copies of form E297A to determine the number of poles per 
mile, and to have at hand other pertinent information about the 
pole lines. 

Coen completed its work in April 1974. Before payment to 
Coen at conclusion of the work, a Bell representative 
accompanied Coen on an inspection of the area. This included a 
truck tour on the roads adjacent to the various pole lines, with 
an occasional spot check of the completed work. Bell was 
satisfied with Coen’s work and accepted the completed project. 

In July 1978 Timothy, 16 years of age, was operating a 
northbound tractor pulling a rotary mower to cut grass and 
weeds in the north-south ditch between Foltz’ fence and the 
county road. This was the ditch where Coen, some 4 years 
earlier, had worked in removing Bell’s pole line. Foltz was 
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required to mow the ditch twice annually. See Neb. Rev. Stat. 
§ 39-1811(1) (Reissue 1984). During that mowing operation 
next to Foltz’ fence line, the tractor driven by Timothy tilted 
slightly to the right due to the slope of the ditch bank. Brome 
grass in the ditch was approximately 3 feet tall. The left rear 
wheel of the tractor struck a stub of a telephone pole concealed 
by grass at a point approximately 2 feet east of Foltz’ fence line. 
As a result of the tractor’s impact with the pole, Timothy was 
thrown from the tractor and sustained serious bodily injury 
with consequential medical expenses. 

Bell investigated the accident and, based on form E297A, 
concluded that Timothy’s tractor had struck the stump of pole 
No. 4, originally a 16-foot class 10 eastern pine installed in 
1933. In 1944 pole No. 4 was replaced with a 10-foot class 10 
weatherproofed eastern pine. 

Foltz, as next friend for Timothy, filed suit against Bell and 
Coen. In paragraph 4 of his second amended petition Foltz 
alleged: 

During 1974 Defendant Northwestern Bell Telephone 
Company installed the line from the southeast corner of 
the Foltz farm to the Foltz residence underground and 
contracted and agreed with the Defendant Coen 
Construction Company to remove and salvage the pole 
and wire line. . . . At all times material hereto the 
Defendant Coen Construction Company was subject to 
the direction and control, acted on behalf of, and was in 
the employ of the Defendant Northwestern Bell 
Telephone Company. Defendants removed all of the poles 
save one, which defendants topped at a _ point 
approximately one and one-half feet above ground level. 
The portion of the pole remaining above ground level was . 
weathered, gray and virtually invisible when surrounded 
by grasses and foliage which were wont in nature to grow 
in the area between Foltz’s east fence and the west edge of 
the main traveled portion of the county road bordering the 
east line of the Foltz farm. 

(Emphasis supplied.) 

Specifications of negligence on the part of Bell and Coen 
were alleged in paragraph 6 of Foltz’ petition. (We have 
designated the grouping of such specifications as [A] and [B].) 
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Foltz alleged: 


[A] 


The collision between the tractor and the butt of the 
telephone pole was proximately caused by the negligence 
of the defendants in the following particulars: 


(a) 


(b) 


(c) 


(d) 


Defendants failed to remove the butt from an area 
which it knew or should have known would have to 
be traveled by anyone farming the adjacent land in 
order to destroy weeds growing thereon. 

Defendants cut the poles off at a height above the 
ground too high to permit mowing equipment to 
pass safely over it but not high enough to prevent it 
from being obscured by grass and weeds which 
defendant knew or in the exercise of reasonable care 
should have known were wont in nature to grow up 
around it. 

Defendants failed to place a suitable warning marker 
or flag upon said butt when it knew or in the exercise 
of reasonable care should have known that failure to 
do so would result in a collision. 

Defendants failed to remove all of the poles and 
backfill the holes as required by the terms of [the 
Bell-Coen contract]. 


Immediately following the foregoing allegations of 
negligence by Bell and Coen, Foltz alleged: 


[B] 


In addition to the foregoing acts of negligence, the 
defendant Northwestern Bell Telephone Company was, 
independently, guilty of negligence in the following 
particulars: 


(a) 


(b) 


(c) 


It failed to adequately inspect the work of removing 
and salvaging the telephone line from the [southeast] 
corner of plaintiff's farm to the plaintiff’s 
homestead. 

It failed to notify Defendant Coen Construction 
Company that the latter had failed to remove all the 
poles and backfill all the holes during the removal 
and salvaging of said telephone line. 

It failed to notify plaintiff that its contractor had 
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failed to remove all the poles from said line and 
backfill all the holes during the removal and 
salvaging of said telephone line. 

(d) It failed to condemn Coen Construction Company’s 
failure to remove all the poles and backfill all the 
holes during the removal and salvaging of said 
telephone line. 

(e) It failed to remove the remaining poles and backfill 
the holes when it knew or in the exercise of 
reasonable care should have known that one of said 
poles had not been removed and the hole backfilled 
during the removal and salvaging of said telephone 
line. 

In its answer Bell, after denying any negligence on its part, 
alleged Coen’s status as an independent contractor. 

During the trial, evidence indicated that none of the Foltz 
family had ever noticed the pole stub in the ditch. Testimony 
about the height of the pole butt ranged from approximately 10 
inches to 2 feet. When the accident occurred, the area where 
Timothy had been mowing was not generally cut by Foltz. The 
color of the pole was such that, unless one were immediately 
above the pole and looking straight downward, the pole was 
indistinguishable from the tall, surrounding grass. As described 
by Jerome Foltz: “ You couldn’t see the stub until you were right 
over the top of it.” Rose Foltz, Timothy’s mother, testified: 
“You couldn’t see [the pole stub] until you were right there on it, 
and that brome grass, it blended in with the pole and you 
couldn’t see it.” Timothy acknowledged that he had never seen 
“a pole sticking out of the ground,” although he had walked 
and driven past the severed pole and worked around it 
numerous times. Coen’s employees testified that poles in fence 
lines had been cut at a height not less than 2 feet above the 
ground, denied contact with the pole in question, and further 
testified that Coen had never cut any pole as short as the one 
involved in the accident. A representative of Bell testified that 
the presence of weatherproofing on the pole in question 
indicated the stub’s height was 10 to 12 inches above ground 
level. Bell’s witness concluded that the stub was the remnant of 
one of Bell’s poles. One of Foltz’ witnesses, who lived near 
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Bell’s right-of-way, testified that, while snowmobiling in the 
right-of-way during the winter of 1982-83, he had come across 
stumps of poles with a height less than 2 feet. No one had 
informed Bell concerning any pole butts in its right-of-way, and 
Bell did not discover any such pole butts in the course of Coen’s 
work or during its inspection of Coen’s completed work. 

At the end of Foltz’ case in chief, Bell and Coen moved for a 
directed verdict on the issue of liability. The court overruled 
Coen’s motion. Also, the court overruled Bell’s motion directed 
to Foltz’ claim based upon vicarious liability for Coen’s 
negligence (paragraph 6[A] of the petition) but sustained Bell’s 
motion regarding Foltz’ claim that Bell was “independently 
guilty of negligence” as specified in paragraph 6[B] of the 
petition. 

When all evidence had been concluded, Foltz requested 
reconsideration of the directed verdict in favor of Bell on the 
issue of independent negligence and asked to amend his 
petition, namely, an additional allegation that Bell, sometime 
before 1974, had severed the pole in question and negligently . 
allowed the stump of the severed pole to remain in Bell’s 
right-of-way. Foltz argued that Coen had acknowledged the 
fact that no pole in the project was cut at a height less than 2 feet 
above the ground, and, therefore, the jury could have found 
that the pole in question might have been severed by Bell at a 
time outside the project involving Coen. The district court 
denied Foltz’ motion to amend his petition, noting that Foltz 
never asserted that Bell had severed any pole but, rather, had 
claimed that Coen had severed the pole as part of the contracted 
project, so that any liability on the part of Bell was vicarious. 

Without request from any party, the court gave instruction 
No. 6 in part as follows: 

Before the plaintiff can recover against the defendant 
Richard Coen, doing business as Coen Construction 
Company, on his petition in this action, the burden is upon 
the plaintiff to prove by a preponderance of the evidence 
each and all of the following numbered propositions: 

1. That said defendant, in the course of its contract 
with defendant Northwestern Bell Telephone Company, 
cut a certain telephone pole located adjacent to the farm 
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where plaintiff resides, and that in so doing, defendant 
Coen left the butt of said telephone pole standing, which 
butt of said pole is identified as Exhibit No. 18. 

2. That defendant Coen was negligent in one or more 
of the following letters particulars: 

(a) In failing to remove the butt of the telephone pole 
which he knew or in the exercise of reasonable care should 
have known would create an unreasonably dangerous 
condition. 

(b) In failing to place a suitable warning on said butt 
of the telephone pole. 

The jury returned a verdict for Coen and Bell. 

Foltz assigns and argues 12 errors which can be reduced to 
the following errors claimed to have been committed by the 
district court: (1) In failing to direct a verdict against Coen; (2) 
In giving instruction No. 6, because that instruction is an 
improper statement of the bases for Coen’s liability; (3) In 
directing a verdict for Bell on the issue of an owner’s separate 
negligence concerning work done by an_ independent 
contractor; and (4) In not submitting to the jury the question 
whether Bell had failed to perform its nondelegable duty to 
obtain a negligence-free, unobstructed right-of-way as the 
result of Coen’s work. 

We begin by examining Foltz’ claim that the court should 
have directed a verdict against Coen on the issue of negligence. 

A party against whom a motion for directed verdict is aimed, 
here Coen, is entitled to have every controverted fact resolved 
in his favor and to have the benefit of every inference that can 
reasonably be deduced from the evidence. See Cullinane v. 
Interstate Iron & Metal, 216 Neb. 245, 343 N.W.2d 725 (1984). 
Accourt should not decide an issue as a matter of law unless the 
facts adduced to sustain an issue are such that reasonable minds 
can draw but one conclusion therefrom. See Edward Peterson 
Co. v. Ulysses S. Schlueter Constr. Co., 179 Neb. 883, 140 
N.W.2d 830 (1966). In view of the evidence there is no doubt 
that the injurious pole butt remained after someone had severed 
one of Bell’s poles. In paragraph 4 of his petition, Foltz 
described the pole in question as one which had been cut off “at 
a point approximately one and one-half feet above ground 
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level.” Coen’s employees negatived their contact with the pole in 
question and cutting any pole at a height commensurate with 
the pole butt involved in the Foltz accident. Consequently, there 
was a question of fact, whether the particular pole involved in 
the accident was the same pole identified as a part of the 
Bell-Coen project alleged in Foltz’ petition. Identification of 
the pole as a part of the project was a question of fact for 
resolution by the jury. From the evidence the jury would be 
entitled to conclude, and may well have determined, that the 
pole in question was not the pole descriptively alleged in Foltz’ 
petition. The court correctly overruled Foltz’ motion for a 
directed verdict against Coen. 

Next, Foltz argues that instruction No. 6 limited Coen’s 
liability to negligence in failing to remove the pole in question 
after it had been severed by Coen. Such limitation, Foltz 
contends, eliminated jury consideration of an alternative basis 
for Coen’s liability, namely, failure to remove a pole previously 
cut by Bell. A reasonable reading of Foltz’ petition, paragraphs 
4 and 6{A], is that Coen removed all severed poles except one 
which Coen had “topped,” that is, severed the upper part of the 
pole, “at a point approximately one and one-half feet above the 
ground” and that the part of the pole remaining above ground, 
the pole butt, was indistinguishable from the surrounding 
terrain and vegetation or practically concealed. Foltz makes the 
valid observation that instruction No. 6. eliminated 
consideration of Coen’s liability based on required removal of 
Bell’s poles previously cut but unremoved at commencement of 
Coen’s contracted work for Bell. Such consequence explains 
Foltz’ attempt to amend his petition and include an additional 
allegation that the particular pole had been cut by Bell before 
1974 so that the pole butt was located within Bell’s right-of-way 
when Coen commenced work on the project. We note, however, 
that Foltz has not assigned as error the court’s refusal to allow 
amendment of the petition. Under the circumstances, whether 
Coen had a duty to remove poles which may have been cut by 
Bell was a question excluded by Foltz’ pleading on which the 
case was tried, not by instruction No. 6 given by the court. The 
court, by instruction No. 6, correctly summarized Foltz’ 
allegations and specifications of negligence in accordance with 
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Nebraska law. See Greenberg v. Bishop Clarkson Memorial 
Hospital, 201 Neb. 215, 266 N.W.2d 902 (1978) (a trial court has 
a duty to properly analyze, summarize, and submit to the jury 
the substance of allegations of negligence in a tort petition). 
Foltz further complains that, as an instruction on Coen’s 
negligence, the court should have informed the jury regarding 
standards imposed by Bell for performance of its agreement 
with Coen. Whatever the standards of performance of the 
Bell-Coen contract, the issue presented in this case is one of 
negligent infliction of damage, and the question in the lawsuit 
related to conduct falling below a standard established by law to 
protect others against unreasonable risk of harm. The court 
properly instructed the jury on the issue of Coen’s negligence. 

We conclude, therefore, there was no error entering the 
verdict returned by the jury in favor of Coen. 

Concerning disposition of his claim against Bell, Foltz 
complains about the directed verdict in favor of Bell on the issue 
of Bell’s separate or independent negligence alleged in 
paragraph 6[B] of the petition. In substance, Foltz contends 
that the court erred in not permitting the jury to consider Bell’s 
conduct regarding inspection of Coen’s completed work. Each 
of Foltz’ specifications of Bell’s negligence, set forth in 
paragraph 6[B], is premised upon omitted action which Foltz 
claims should have been taken as a consequence of Bell’s 
inspection of work done by Coen. 

The basis upon which Bell might be held liable in failing to 
properly inspect Coen’s work is found in Restatement (Second) 
of Torts § 412 at 382 (1965): 

One who is under a duty to exercise reasonable care to 
maintain land or chattels in such condition as not to 
involve unreasonable risk of bodily harm to others and 
who entrusts the work of repair and maintenance to an 
independent contractor, is subject to liability for bodily 
harm caused to them by his failure to exercise such care as 
the circumstances may reasonably require him to exercise 
to ascertain whether the land or chattel is in reasonably 
safe condition after the contractor’s work is completed. 

Under § 412 of the Restatement, supra, comment e. at 384 
contains the following: 
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The rule stated in this Section subjects the employer of 
an independent contractor to liability only if, as a result of 
his failure to exercise such care as the circumstances 
require in inspecting the completed work done by his 
contractor, he fails to discover its bad condition and as a 
result bodily harm is caused to someone to whom he owes 
a duty of maintaining his land or chattels in reasonably 
safe condition. 

See, also, Prosser and Keeton on the Law of Torts, Imputed 
Negligence § 71 (Sth ed. 1984). 

In determining whether the district court properly directed a 
verdict for Bell on the issue of separate or independent 
negligence regarding work done by Coen, we must first analyze 
the precise issue framed by Foltz’ pleading. The issue raised by 
paragraph 6[B] of Foltz’ petition is whether an inspection by 
Bell would have reasonably been expected to disclose the stub 
of the pole. See Borden v. Phillips Petroleum Co., 541 S.W.2d 
53 (Mo. App. 1976). Thus, Foltz cannot recover unless a 
reasonable inspection by Bell would have disclosed the pole butt 
within its right-of-way. For disposition of Foltz’ appeal, we 
assume, but need not decide, that Bell had a duty to engage ina 
reasonable inspection consistent with § 412 of the Restatement, 
supra. Cf. Lamb v. South Unit Jehovah’s Witnesses, 232 Minn. 
259, 45 N.W.2d 403 (1950) (if an employer, accepting and 
resuming possession of work by an independent contractor, 
could have known from a reasonable inspection that there was a 
defect in the work, such employer may be liable for a third 
person’s injury caused by that defective work). We again apply 
the standard for a directed verdict enunciated in Cullinane v. 
Interstate Iron & Metal, 216 Neb. 245, 343 N.W.2d 725 (1984), 
and Edward Peterson Co. v. Ulysses S. Schlueter Constr. Co., 
179 Neb. 883, 140 N. W.2d 830 (1966). Finally, we are cognizant 
of myriad factors which are involved in answering a question 
about the reasonableness of an employer’s inspection of an 
independent contractor’s completed work, as well as the 
difficulty of determining as a matter of law what constitutes a 
reasonable inspection. As stated in comment c. for § 412 of the 
Restatement, supra at 383: 

{I]t is impossible to state hard and fast rules which can be 
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applied to determine automatically whether the employer 

has used such care as the circumstances of every particular 

case require. As in all cases in which the question involved 

is the amount of care which it is reasonable to require 
under the circumstances of the particular case, the general 
principle that the amount of care which must be used is 
proportionate to the danger involved in its absence and the 
burden which would be imposed by requiring it, is 
applicable ... . The following factors are important: (1) 

the danger involved in the condition of the structure or 
chattel if the work is entrusted to the contractor is not 
carefully and skillfully done; (2) the character of the 
work—whether it is of the kind which a competent 
contractor is so likely to do properly that it is reasonable to 

rely entirely or to a certain extent upon his competence as a 
sufficient assurance that the work has been safely done; 

(3) the ability which the employer has or should have to 
appreciate the proper or improper character of the work 
done for him by the contractor; (4) the ease or difficulty of 
ascertaining the actual character of the completed work; 

and (5) the existence of a relation between the contractor’s 
employer and those injured by the careless or incompetent 
work of the contractor which entitles them to expect that 

the employer will personally exercise care for their safety. 
Foltz contends that Bell cannot avoid legal liability by 
wearing a blindfold to avoid uncovering any defect in Coen’s 
work. The issue, however, is not whether Bell’s inspection was 
reasonable but whether any reasonable inspection would have 
disclosed the pole butt. See, Borden v. Phillips Petroleum Co., 
supra; Lamb vy. South Unit Jehovah’s Witnesses, supra. In 
McGinn y. City of Omaha, 217 Neb. 579, 352 N.W.2d 545 
(1984), this court held that it would be unreasonable to requirea 
municipality to conduct lengthy, individual tree inspections of 
many thousands of trees on streets and in parks of the 
municipality charged with negligence in failure to inspect. By 
analogy to the unreasonable standard requiring inspection of 
the multithousand municipal trees presented in McGinn, we are 
not prepared to state that a reasonable inspection of Coen’s 
work required a step-by-step pedestrian inspection, through a 
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work area of some 150 miles, to disclose a virtually invisible 
-stump or remnant of Bell’s severed pole. No realistic alternative 
is suggested by the evidence in this case. Under the 
circumstances, we agree with the district court that the evidence 
was insufficient, as a matter of law, to support a finding that 
Bell’s alleged failure to properly inspect Coen’s work caused 
Timothy’s injuries. The district court correctly removed from 
the jury’s consideration any issue regarding Bell’s inspection of 
Coen’s completed work. 

For the first time, on appeal, Foltz raises various issues 
regarding a nondelegable duty imposed on Bell to obtain a 
negligence-free, unobstructed right-of-way as the result of 
Coen’s work. As we held in Erickson v. Monarch Indus. , 216 
Neb. 875, 347 N. W.2d 99 (1984), one employing an independent 
contractor may be liable for damages resulting from injury 
caused by the contractor’s negligence, when, by rule of law or 
statute, the duty to guard against the risk is “nondelegable.” A 
nondelegable duty means that an employer of an independent 
contractor, such as Bell, by assigning work consequent to a 
duty, is not relieved from liability arising from the delegated 
duties negligently performed. See Kelly v. Diesel Constr, 
Morse, Inc., 35 N.Y.2d 1, 315 N.E.2d 751, 358 N.Y.S.2d 685 
(1974). As a result of a nondelegable duty, the responsibility or 
ultimate liability for proper performance of a duty cannot be 
delegated, although actual performance of the task required by 
a nondelegable duty may be done by another. See Atlantic 
Coast Dev. v. Napoleon Steel, 385 So. 2d 676 (Fla. App. 1980). 
One on whom a nondelegable duty is enjoined may not, by 
employing an independent contractor, escape vicarious 
responsibility and liability for proper performance of that 
nondelegable duty. See Mortgage Guarantee Ins. Corp. v. 
Stewart, 427 So. 2d 776 (Fla. App. 1983). See, also, 
Restatement (Second) of Torts, Introductory Note for §§ 416 
to 429 (1965). While Coen’s negligence may have been imputed 
to Bell under some aspect of vicarious liability resulting from 
the relationship between employer and independent contractor, 
the jury found in favor of Coen, that is, determined there was 
no negligence on the part of Coen. Because there is no error 
requiring retrial of Foltz’ claim against Coen, Foltz cannot 
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recover against Bell on any theory of vicarious liability based on 
negligence asserted against Coen. Exoneration of an 
independent contractor from a charge of negligence also 
exonerates the independent contractor’s employer from 
vicarious liability dependent on that contractor’s negligence. 
See, Stoutimore v. Santa Fe Ry. Co., 338 Mo. 463, 92 S.W.2d 
658 (1936); Borden v. Phillips Petroleum Co., 541 S.W.2d 53 
(Mo. App. 1976). The error-free verdict exonerating Coen 
entitled Bell to be exonerated from vicarious liability, for out of 
nothing comes nothing. See Lynch v. Hill, 443 S.W.2d 812 (Mo. 
1969). The foundation of Foltz’ action against Bell is still 
negligence on the part of Coen. See Prosser and Keeton on the 
Law of Torts, Jmputed Negligence § 69 (Sth ed. 1984). 

We dispose of Foltz’ appeal on the basis of his theory 
presented by the pleadings on which the case was tried in the 
district court. See, Ingerslew v. Bartholomew, 216 Neb. 836, 
346 N.W.2d 258 (1984); Armstrong v. Hartford Life Ins. Co., 
219 Neb. 128, 361 N.W.2d 511 (1985). Foltz tried his case on the 
theory that Coen had negligently performed work in the 
contracted project, namely, that Coen had cut Bell’s pole but 
negligently failed to remove or warn about such severed pole, 
and that Bell was independently negligent in failing to properly 
inspect Coen’s work. The court properly submitted Coen’s 
negligence to the jury and properly removed consideration of 
any question concerning Bell’s negligence regarding a failure to 
inspect. 

AFFIRMED. 
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INOLA H. SMITH AND BENNETT G. HORNSTEIN, APPELLEES, V. 
BAKER’S LOCAL No. 433 WELFARE FUND, APPELLANT. 
375 N.W.2d 922 


Filed November 8, 1985. No. 84-329. 


1. Actions: Equity. An action to determine the interests of adverse parties in a fund 
held by a stakeholder is equitable in nature. 

2. Insurance: Workmen’s Compensation: Subrogation. A welfare fund which has 
made payments in the nature of health care benefits to a member on the 
assumption that the member was not entitled to workmen’s compensation is not 
a subrogee and is not entitled to share in any part of a settlement of a claim made 
by the member against the employer under the Workmen’s Compensation Act. 


Appeal from the District Court for Douglas County: JERRY 
M. GiTnIck, Judge. Reversed and remanded with directions. 


LeRoy J. Sturgeon of Smith & Smith, for appellant. 


Bennett G. Hornstein of Taylor, Hornstein, Peters & Kluver, 
for appellees. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This is an action in the nature of interpleader and for a 
declaratory judgment to determine the rights to $6,629.70 
which was a part of the proceeds of the settlement of a claim 
under the Workmen’s Compensation Act by Inola H. Smith 
against Continental Baking Division of International 
Telephone & Telegraph Corporation (Continental) and its 
insurance carrier. 

The action is similar to United Services Automobile Assn. v. 
Hills, 172 Neb. 128, 109 N.W.2d 174 (1961), in which United 
commenced an action against Hills and Allstate Insurance 
Company to determine the rights to a part of the proceeds from 
the settlement of a claim against a party insured by Allstate 
arising out of an automobile accident. In that case we said: 
“The present action is one of interpleader. . . . The right to 
interplead and have the interests of the adverse parties 
determined in a fund held by a stakeholder is an equitable 
proceeding and will be so treated on appeal.” Jd. at 132, 109 
N.W.2d at 177. 
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Smith was injured in May and June 1982 while employed by 
Continental as a sanitation employee. Her claim against 
Continental for workmen’s compensation benefits was denied. 
Smith then made claim against Baker’s Local No. 433 Welfare 
Fund (Fund) under its plan for hospitalization and medical care 
benefits. The Fund paid Smith $6,629.70 on her claims for 
health care benefits. 

On October 25, 1982, Smith consulted Bennett G. 
Hornstein, a lawyer practicing in Omaha, Nebraska, 
concerning her claim against Continental under the 
compensation law. Hornstein advised Smith that she had a 
legally arguable claim. She then entered into a contingent fee 
agreement with Hornstein in which Smith agreed to pay him 
33!/s percent of any benefits recovered. 

On October 27, 1982, Hornstein advised Bernard Clausen, 
the Fund’s managing agent and trustee in Sioux City, Iowa, that 
a suit was being filed against Continental which would include 
the Fund’s “equitable subrogation claim” for Smith’s medical 
bills which had been paid by the Fund. The petition alleges that 
Clausen “acquiesced in this action” but made no effort to join 
or otherwise assist in the litigation. 

On January 19, 1983, 2 days before the compensation suit 
was to go to trial, the parties entered into a settlement which the 
petition alleges included the Fund’s “medical expense 
subrogation claim” in the full amount of $6,629.70. Hornstein 
demanded that the Fund pay one-third of that amount to him. 
The Fund refused and claimed that Smith had secured payment 
of her medical bills by the Fund “illegally” because she was 
entitled to workmen’s compensation benefits. 

On May 3, 1983, Hornstein received a check from 
Continental’s insurance carrier in the amount of $6,629.70 
payable to Hornstein, Smith, and the Fund. This action was 
commenced on November 10, 1983, by Smith and Hornstein 
against the Fund for a judgment declaring that Hornstein and 
Smith have no liability to the Fund except for two-thirds of the 
“subrogated amount” of $6,629.70 after Hornstein retains 
one-third of the amount as an attorney fee. 

The defendant Fund filed an answer and counterclaim 
alleging that Smith was not entitled to the benefits she had 
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received from the Fund. The plan excludes payment of benefits 
for any injury or sickness for which a member is entitled to 
receive workmen’s compensation benefits. The defendant 
further alleged that it had made demand upon Smith for 
repayment of the benefits she had received from the Fund but 
that she had refused to make repayment. The defendant denied 
that it had employed Hornstein or requested any professional 
service from him. The defendant prayed for judgment against 
Smith and Hornstein for the $6,629.70 or for judgment against 
Smith for any part of the $6,629.70 it did not recover from 
Hornstein. 

On March 8, 1984, the plaintiffs filed a motion for summary 
judgment. The motion was heard on the pleadings and two 
affidavits filed by the plaintiffs. The plaintiffs’ affidavits 
merely restated the facts alleged in the petition. The defendant 
filed no affidavits and made no countershowing. The trial court 
found that Hornstein was entitled to one-third of the $6,629.70, 
with interest and costs, and that the defendant was entitled to 
the remaining balance “as its net subrogation recovery.” The 
defendant Fund has appealed. 

A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with the 
affidavits, show that there is no genuine issue as to any material 
fact, that the ultimate inferences to be drawn from those facts 
are clear, and that the moving party is entitled to judgment as a 
matter of law. Beatrice Nat. Bank v. Mid-America Dairymen, 
220 Neb. 757, 372 N.W.2d 99 (1985). 

The record presents no issues of fact at this time, but it does 
not sustain the judgment entered by the district court. The Fund 
was not subrogated to any of the proceeds of the settlement of 
Smith’s compensation claim because it did not discharge any 
debt due Smith under the compensation law. The payments 
which the Fund made to Smith were in satisfaction of health 
care benefits it assumed Smith was entitled to as a member of 
the union. The Fund does not claim otherwise. In its brief the 
Fund characterizes itself as a creditor of Smith for restitution of 
a payment made in error. 

The money which is the subject of this action is the result of 
the settlement of a disputed claim. It has never been adjudicated 
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whether Smith was entitled to recover anything from 
Continental under the compensation law. Also, it has not been 
adjudicated whether the Fund is entitled to recover any of the 
payments it made to Smith which it now alleges were made by 
mistake. 

Upon the record now before us, Hornstein is entitled to 
one-third of the $6,629.70 pursuant to his contract with Smith. 
The balance of the proceeds of the settlement of the 
compensation claim belongs to Smith. The Fund has no interest 
in the proceeds from the settlement of Smith’s claim under the 
compensation law. 

The judgment is reversed and the cause remanded with 
directions to enter a judgment in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

KriIvosHA, C.J., dissenting. 

I regret that I must respectfully dissent from the majority 
opinion in this case. I do so not so much because I take issue 
with the result reached by the majority but because I believe that 
the route taken by the majority to reach that result is 
inappropriate and, if left alone, may lead others into believing 
the procedures set out in the majority opinion are appropriate 
or that the rules suggested are valid. 

To begin with, the majority opinion recites: 

This is an action in the nature of interpleader and fora 
declaratory judgment to determine the rights to $6,629.70 
which was a part of the proceeds of the settlement of a 
claim under the Workmen’s Compensation Act by Inola 
H. Smith against Continental Baking Division of 
International Telephone & Telegraph Corporation 
(Continental) and its insurance carrier. 

(Emphasis supplied.) While it is true that the plaintiffs alleged 
that this was an action for interpleader brought pursuant to the 
provisions of Neb. Rev. Stat. § 25-325 (Reissue 1979), in fact 
neither the statute nor the law of this jurisdiction would permit 
interpleader under the facts of this case. The plaintiffs were not 
only in error when they alleged that the moneys received from 
the Fund were “subrogated” funds but, as well, when they 
alleged this was an interpleader. 

The majority notes that this action is similar to United 
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Services Automobile Assn. v. Hills, 172 Neb. 128, 109 N.W.2d 
174 (1961). While it is true that this is similar, there is a material 
and substantial difference. In the Hills case, supra, the 
interpleader was filed by the paying carrier, Allstate Insurance 
Company, which made no claim to any of the money. In the 
instant action the “interpleader” was filed by the plaintiffs, 
who claimed an interest in one-third of the money. Under 
Nebraska law a plaintiff who claims an interest in the money 
cannot file an interpleader. See § 25-325. In Strasser y. 
Commercial Nat. Bank, 157 Neb. 570, 572-73, 60 N.W.2d 672, 
674 (1953), we said: 
[T]he four required elements of the right to interplead . . . 
[are]: “(1) The same thing, debt or duty, must be claimed 
by both or all of the parties against whom the relief is 
demanded. (2) All their adverse titles or claims must be 
dependent, or be derived from a common source. (3) The 
person asking the relief—the plaintiff—must not have nor 
claim any interest in the subject-matter. (4) He must have 
incurred no independent liability to either of the 
claimants; that is, he must stand perfectly indifferent 
between them, in the position merely of a stakeholder.” 
(Emphasis supplied.) Further, in Strasser, supra at 575, 60 
N.W.2d at 675: 

Interpleader, although authorized by statute, is an 
equitable remedy whereby a disinterested stakeholder in 
possession of property claimed by two or more persons 
may require them to litigate the claims of each without 
embroiling him in the controversy. . . . It isa remedy for an 
innocent stakeholder who has no liability to any claimant 
of the property who is and has been perfectly indifferent 
and completely impartial between them. 

See, also, Provident Savings & Loan Ass’n v. Booth, 138 Neb. 
424, 293 N.W. 293 (1940). 

Regardless of what the plaintiffs may have alleged, this was 
not an interpleader and was only an action for declaratory 
judgment. Neither Smith nor Hornstein was a disinterested 
stakeholder. Instead, they were persons in possession of a check 
which they could not endorse and in which they claimed an 
interest. 
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Recognizing, then, that this was an action for declaratory 
judgment and not interpleader, we have the strange situation in 
which the majority opinion in effect holds that because the 
plaintiffs did not seek all of the relief to which they were 
entitled, they are not entitled to retain the summary judgment 
which was granted. The majority maintains that while the 
record before us presents no issue of fact, it does not sustain the 
judgment entered by the district court. That conclusion 
apparently is based upon a notion that Smith was entitled to 
more relief than she asked for under her declaratory judgment. 

In the petition filed by Smith and Hornstein, their prayer 
asks that the court declare that Hornstein and Smith have no 
legal liability to the defendant “except the 66-2/3% of the 
subrogated amount of $6,629.70 remaining after Hornstein 
retains 33-!/3% thereof as an attorney fee for his sole efforts in 
recovering defendant’s subrogation claim.” While Hornstein 
and Smith were probably wrong in alleging that any amount 
was due and owing as a “subrogated claim,” they, nevertheless, 
pleaded the action in that manner and sought a declaration that 
they owed the Fund two-thirds of the amount recovered. Even 
if this money did not constitute a “subrogated claim,” for the 
reasons noted by the majority, nevertheless the rule is well 
established that this court will not consider questions not 
presented to or passed on by the district court and upon appeal 
will dispose of the case upon the theory in which it was tried in 
the district court. See, Ingerslew v. Bartholomew, 216 Neb. 
836, 346 N.W.2d 258 (1984); Lincoln Grain v. Coopers & 
Lybrand, 216 Neb. 433, 345 N.W.2d 300 (1984). 

Our judgment in this case exceeds any relief sought by the 
plaintiffs and is beyond the pleadings. Had the trial court 
entered a judgment similar to that which we now enter on 
appeal, I believe we would have been compelled to reverse the 
action of the trial court on the basis that the relief exceeded the 
prayer. It has generally been the rule in this jurisdiction that one 
may not obtain relief greater than that which is sought by the 
pleadings. See Davis v. Hall, 70 Neb. 678, 97 N.W. 1023 (1904). 

“ ‘It is also a general principle of law that a court cannot 
set itself in motion, nor has it power to decide questions 
except as presented by the parties in the pleadings. 
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Anything that is decided beyond them is coram non judice 
and void. Therefore where a court enters a judgment or 
awards relief beyond the prayer of the complaint or the 
scope of its allegations the excessive relief is not merely 
irregular but is void for want of jurisdiction, and is open to 
collateral attack.’ ” ; 

National Fire Ins. Co. v. Evertson, 153 Neb. 854, 856, 46 

N.W.2d 489, 491 (1951). See, also, Drieth v. Dormer, 148 Neb. 

422, 27 N.W.2d 843 (1947). 

The majority further asserts that “it has not been 
adjudicated whether the Fund is entitled to recover any of the 
payments it made to Smith which it now alleges were made by 
mistake.” My difficulty with that conclusion is the fact that the 
Fund filed a counterclaim seeking to recover the payments it 
made to Smith, which request the district court denied. While 
the Fund appealed from that judgment, it neither assigned as 
error the fact that the district court found against the Fund on 
its counterclaim nor did it argue that matter in its brief. Having 
failed to assign the error and argue it in the brief, this court 
should not consider the issue, see, Lincoln Co. Sheriff's Emp. 
Assn. v. Co. of Lincoln, 216 Neb. 274, 343 N.W.2d 735 (1984), 
and Cockle v. Cockle, 204 Neb. 88, 281 N.W.2d 392 (1979), and 
the judgment of the district court in dismissing the Fund’s 
counterclaim should be considered as a final and binding 
judgment on the issue. As such, the judgment entered by the 
district court is res judicata to any other action which might be 
brought by the Fund in the future. As we noted in Norlanco, 
Inc. v. County of Madison, 186 Neb. 100, 106, 181 N.W.2d 119, 
123 (1970): 

“The phase of the doctrine of res judicata precluding 
subsequent litigation of the same cause of action is much 
broader in its application than a determination of the 
questions involved in the prior action; the conclusiveness 
of the judgment in such case extends not only to matters 
actually determined, but also to other matters which could 
properly have been raised and determined therein. The 
rule applies to every question relevant to and falling within 
the purview of the original action, in respect to matters of 
both claim or grounds of recovery, and defense, which 
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could have been presented by the exercise of diligence.” 
See, also, Caradori v. Hamilton, 193 Neb. 500, 227 N.W.2d 850 
(1975). 

This is a difficult case, made more difficult by reason of the 
pleadings and what appear to be erroneous theories pleaded by 
the plaintiffs. I am afraid our judgment herein does little to 
relieve those problems. I would have affirmed the judgment of 
the district court. 


ALFRED UTTECHT, APPELLANT, V. NORWEST BANK OF NORFOLK, 
N.A., APPELLEE. 
376 N.W.2d 11 


Filed November 8, 1985. No. 84-435. 


1. Banks and Banking: Joint Accounts. A joint account is an account payable on 
request to one or more of two or more parties, whether or not mention is made of 
any right of survivorship. 

. A party to an account is one who, by the terms of the account, 
has a present right, subject to request, to payment from a multiple-party 
account. 

3. Banks and Banking: Joint Accounts: Debtors and Creditors. Without 
qualifying any other statutory right to setoff or lien and subject to any 
contractual provision, if a party to a multiple-party account is indebted to a 
financial institution, the financial institution has a right to setoff against the 
account in which the party has a present right of withdrawal. The amount of the 
account subject to setoff is that proportion to which the debtor is beneficially 
entitled, and in the absence of proof of net contributions, to an equal share with 
all parties having present rights of withdrawal. 

4. Banks and Banking: Joint Accounts. Any multiple-party account may be paid, 
on request, to any one or more of the parties. A financial institution shall not be 
required to inquire as to the source of funds received for deposit to a 
multiple-party account, or to inquire as to the proposed application of any sum 
withdrawn from an account, for purposes of establishing net contributions. 

5. Banks and Banking: Joint Accounts: Words and Phrases. Net contribution is the 
sum of all deposits made by or for a party to a joint account as of a given time, 
less all withdrawals made by or for him which have not been paid to or applied to 
the use of any other party, plus a pro rata share of any dividends or interest 
included in the current balance. 

6. Statutes: Legislature. In considering the meaning of a statute, this court will, if 
possible, discover the legislative intent from the language of the statute and give 
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it effect. We will not read a statute as if open to construction as a matter of 
course. 

7. Banks and Banking: Statutes: Contracts. Absent allegations and proof of fraud, 
contractual arrangements between a bank and its depositors with respect to the 
bank’s right of setoff may supersede statutory provisions. 


Appeal from the District Court for Madison County: 
RICHARD P. GARDEN, Judge. Affirmed. 


David J. Warnemunde and George H. Moyer, Jr., of Moyer, 
Moyer, Egley & Fullner, for appellant. 


Dennis W. Collins and Max G. Dreier of Jewell, Gatz & 
Collins, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

Plaintiff, Alfred Uttecht, appeals from an order of the 
Madison County District Court sustaining the defendant’s 
motion for summary judgment and dismissing the plaintiff's 
petition. 

On March 2, 1982, and again on September 5, Alfred Uttecht 
purchased a total of five certificates of deposit from the 
Norwest Bank of Norfolk. Four of the certificates had a face 
value of $1,000, and one had a face value of $1,700. All of the 
certificates were issued in the names of “Alfred Uttecht or 
Rosalla Uttecht or Gary Uttecht or Stanley Uttecht or Susan 
(Uttecht] Ziegenbein.” It is undisputed that Alfred alone 
provided all of the funds used to purchase the certificates. 

Stanley Uttecht, Alfred’s son and one of the named 
depositors, owed $23,041.46 plus interest to the bank. Stanley’s 
debt to the bank was delinquent as of August 24, 1983, and 
thereafter the bank set off the balances of the certificates 
against the amount Stanley owed. 

On October 7, 1983, Alfred Uttecht filed suit against the 
bank, claiming that the bank’s setoff action was improper and 
demanding a return of the funds. Essentially, Alfred argued 
that Stanley was not entitled to any of the proceeds of the 
certificates because he had made no contribution to their 
purchase. Since Stanley had no rights in the accounts, the bank 
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could not reach these funds to satisfy Stanley’s debt. The bank 
answered and subsequently filed a motion for summary 
judgment on March 21, 1984, which the district court 
sustained. 

Alfred Uttecht appeals this judgment, claiming as error the 
trial court’s determination that, as a matter of law, the bank 
had the right to set off the full amount of the certificates against 
Stanley’s debt. The bank counters that its depositor’s contract 
with Alfred, which gives the bank broad setoff powers with 
respect to multiple-party accounts, should control. 

Our analysis of this issue turns on an examination of relevant 
Nebraska statutes. Neb. Rev. Stat. § 30-2701 (Reissue 1979) 
includes in its definition of “multiple-party account” a “joint 
account.” A joint account is an “account payable on request to 
one or more of two or more parties whether or not mention is 
made of any right of survivorship.” § 30-2701(4). A “party” to 
an account is one “who, by the terms of the account, has a 
present right, subject to request, to payment from a 
multiple-party account.” § 30-2701(7). 

Neb. Rev. Stat. § 30-2713 (Reissue 1979), one of the 
so-called bank protection statutes, states: 

Without qualifying any other statutory right to setoff 
or lien and subject to any contractual provision, if a party 
to a multiple-party account is indebted to a financial 
institution, the financial institution has a right to setoff 
against the account in which the party has . . . a present 
right of withdrawal. The amount of the account subject to 
setoff is that proportion to which the debtor is . 
beneficially entitled, and in the absence of proof of net 
contributions, to an equal share with all parties having 
present rights of withdrawal. ; 

(Emphasis supplied.) 

Finally, Neb. Rev. Stat. § 30-2708 (Reissue 1979), another of 

the bank protection statutes, states: 
Any multiple-party account may be paid, on request, to 
any one or more of the parties. A financial institution 
shall not be required to inquire as to the source of funds 
received for deposit to a multiple-party account, or to 
inquire as to the proposed application of any sum 
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withdrawn from an account, for purposes of establishing 
net contributions. 

The bank argues that because § 30-2713 specifically provides 
for independent contractual arrangements between a bank and 
its depositors with respect to the bank’s power of setoff, its 
depositor’s contract with Alfred should control. The record 
indicates that the terms of the contract that Alfred signed when 
he purchased the certificates gave the bank a virtually unlimited 
right of setoff against the assets in Alfred’s accounts for debts 
owed by him or any party to the multiple-party accounts: 

(c) Subject to rights accorded by law, Bank may, at any 
time and for any reason, charge to or offset against any 
amount then on deposit in any account (including a 
savings certificate), whether or not then due, any and all 
debts or liabilities (sole, several, joint, or joint and several, 
absolute or contingent, due or not due, liquidated or 
unliquidated, secured or unsecured) then owed to Bank by 
depositor or, in the case of a multiple-party account, by 
any party to such multiple-party account, and this 
agreement shall be construed to be the consent of 
depositor and any such party for the Bank to make such 
charge or offset if consent be required by any present or 
future law. 

(Emphasis supplied.) It is obvious that if the terms of the 
contract control, the bank had the right to reach assets in 
Alfred’s accounts for the purpose of satisfying Stanley’s debt, 
notwithstanding the fact that Stanley contributed nothing to 
them. 

Alfred contends that the terms of the contract should not 

_ control because of other language in the agreement which states 
that the bank’s right of setoff is “[s]ubject to rights accorded by 
law” and that “[aJll accounts and all deposits to and 
withdrawals from any account are subject to all applicable laws 
of . . . the state where the Bank is located . . . .” Those rights 
accorded by law, Alfred urges, are delineated by § 30-2713 and 
by Neb. Rev. Stat. § 30-2703 (Reissue 1979), the “net 
contributions” statute. Net contribution, as defined by 
§ 30-2701(6), is the sum of all deposits made by or for a party to 
a joint account as of a given time, less all withdrawals made by 
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or for him which have not been paid to or applied to the use of 
any other party, plus a pro rata share of any dividends or 
interest included in the current balance. 

In Alfred’s view, these statutes limit the bank’s right of setoff 
to those amounts actually contributed by Stanley; since Stanley 
contributed nothing to the purchase of the certificates, the bank 
had no right to set off the assets in these accounts for the 
purpose of satisfying Stanley’s debt. 

We need not decide whether Alfred’s interpretation of the 
interplay among §§ 30-2701(6), 30-2703, and 30-2713 is correct, 
because we believe that the language of § 30-2713 speaks for 
itself. 

In considering the meaning of a statute, this court will, if 
possible, discover the legislative intent from the language of the 
statute and give it effect. Mitchell v. County of Douglas, 213 
Neb. 355, 329 N. W.2d 112 (1983). We will not read a statute as if 
open to construction as a matter of course. County of Douglas 
v. Board of Regents, 210 Neb. 573, 316 N.W.2d 62 (1982). 

Whatever the limitations § 30-2713 may contain with respect 
to a bank’s right of setoff, they are subject to agreements 
between a bank and its depositor. While it is true that the 
contract between Alfred and the bank stated that it was subject 
to the laws of the state where the bank is located, it is also true 
that those laws, as they currently read, provide that a bank may 
define by contract with its depositor the extent of its power of 
setoff. We conclude that, absent allegations and proof of fraud, 
contractual arrangements between a bank and its depositors 
with respect to the bank’s right of setoff may supersede 
statutory provisions. 

The order of the district court sustaining the bank’s motion 
for summary judgment and dismissing the plaintiff’s petition is 
affirmed. 

AFFIRMED. 
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Krivosua, C.J. 

Esther H. Macklem filed suit against the appellee Valley 
Bank of Union County to recover the sum of $22,050.77, 
together with interest, which Macklem maintained Valley Bank 
had received pursuant to a certain contract and which lawfully 
belonged to Macklem because of an assignment to her. After 
trial to the court, a jury having been waived, Macklem’s 
petition was dismissed. It is from that order of dismissal which 
Macklem now appeals to this court. For reasons more 
particularly set out hereinafter, we affirm. 

While certain of the evidence is in conflict, it does appear 
without conflict that on December 5, 1975, Macklem’s son, 
Maurice FE. Macklem, and his wife, Linda S. Macklem, sold 
certain farmland which they owned to Dale T. Wilson, Jean 
Wilson, and Norbert Bremer. The purchase price was $75,000, 
of which $20,000 was paid at the time the contract was signed. 
The balance in the amount of $55,000 was to be paid in annual 
installments of $3,000 to Ervin E. Nordstrom, as agent for the 
sellers. The contract further recited that there was a real estate 
mortgage to the federal land bank association which the sellers, 
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Maurice F Macklem and Linda S. Macklem, were to pay. There 
are anumber of other provisions to the contract which are not 
material to our decision and therefore need not be considered. 

On December 11, 1975, after execution of the contract for 
sale, Maurice Macklem and his wife, Linda, executed an 
assignment to his father and mother, Lee Macklem and the 
appellant, Esther Macklem. The assignment set over to Esther 
Macklem and her husband $18,000 of the moneys to be received 
by Maurice Macklem from the sale of the farmland. The 
payments were to be made to Northwestern National Bank, 
Sioux City, lowa, as representative of Lee and Esther Macklem. 
A second assignment, in favor of the appellee Valley Bank of 
Union County, was later executed by the sellers, Maurice and 
Linda Macklem, on April 12, 1979, and purported to assign to 
Valley Bank all of the Macklems’ right, title, and interest in and 
to the contract of sale. Lee Macklem died on January 2, 1981, 
and the appellant, Esther Macklem, under the terms of the 
assignment, is the sole survivor of any rights under that 
assignment. 

Macklem has assigned a number of reasons why the trial 
court was in error in not ordering Valley Bank to pay to 
Macklem moneys received by Valley Bank which Macklem 
claims belonged to her under her prior recorded assignment. We 
need not, however, consider any of the many assignments 
because the evidence presented at trial establishes conclusively 
that if Macklem was entitled to any money, she has been paid all 
of the money due her under the assignment and is not, 
therefore, entitled to any of the money subsequently paid by the 
buyers to Valley Bank. 

Requests for admissions were served upon the appellant, 
Macklem. She was asked to admit to the following question: 

5. Do you admit as a fact that on or about March 1, 
1977, a total of $6,850.00 was paid by the Contract for 
Real Estate purchasers to your representative pursuant to 
said Contract referred to in Request for Admissions No. 1 
and said assignment referred to in Request for Admissions 

No. 2? 
(Emphasis supplied.) The answer to that question was “Yes.” In 
similar fashion Macklem was asked to admit that on March 1, 
1978, asimilar payment in the amount of $3,154.41 was paid to 
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her representative and that on February 23, 1979, a payment in 
the amount of $4,965.85 was paid to her representative. To each 
of these questions she answered, unequivocally, “Yes.” She 
likewise admitted in the request for admissions that on March 
1, 1978, and February 23, 1979, a total of $3,004.34 was paid to 
her representative and the federal land bank for the payment of 
the mortgage to the federal land bank. This was the mortgage 
which was to bé paid by her son and daughter-in-law. She, 
therefore, has admitted that her representative has received 
$17,974.60. Additionally, Macklem admitted that on 
September 23, 1977, a payment of $1,872 was paid directly to 
the federal land bank association in order to make a mortgage 
payment upon the property. This also was an obligation of her 
son and daughter-in-law. 

Rule 36 of the Nebraska Discovery Rules, promulgated by 
the Nebraska Supreme Court on January 1, 1983, provides in 
part as follows: “(b) Effect of Admission. Any matter admitted 
under this rule is conclusively established unless the court on 
motion permits withdrawal or amendment of the admission.” 
(Emphasis supplied.) Macklem never requested permission to 
either withdraw or amend the answers. Therefore, the answers 
stand conclusively and unequivocally established. The fact that 
the son testified that he and his mother had a different 
understanding or arrangement as to who should actually keep 
the money once received is of no significance. Certainly, 
Macklem had a right to make a gift to her son of any money she 
received. By making a gift or paying a debt, however, she is not 
entitled to receive additional payments, in light of her 
admission that her representative received payment on her 
behalf. Any effort by the parties to contradict or explain away 
the unequivocal admissions made by Macklem are of no avail. 

In view of the fact that Macklem admitted that she had 
received all the payments due to her, we need not consider any 
of the other issues raised by the appellant or any of the other 
assignments of error made by her. The judgment of the district 
court is affirmed. - 

AFFIRMED. 
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WHITE, J. 

Defendant Western State Bank appeals from a judgment of 
the Douglas County District Court ordering that the parcel of 
land known as Lot 19, Mossman & Wilson’s Addition to the 
City of Omaha, Douglas County, Nebraska, be released from a 
mortgage encumbrance and further ordering that defendant 
R.J. Hamel, also known as Rodney J. Hamel (Hamel), pay 
Western State Bank the sum of $4,188.95 plus interest. 

In March of 1978 Hamel obtained a loan from Western State 
Bank. As security for the loan, Hamel executed a mortgage 
which described three separate parcels of real estate: Lot 1, 
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Block 23, Village of Waterloo, Douglas County, Nebraska (Lot 
1); Lot 19, Mossman & Wilson’s Addition to the City of 
Omaha, Douglas County, Nebraska (Lot 19); and the north 50 
feet of Lot 6, Block 11, Village of Waterloo, Douglas County, 
Nebraska. 

In November of the same year, Hamel conveyed Lot 19 to 
R.J. Properties, Inc. Subsequently, in March of 1980 R.J. 
Properties sold Lot 19 by installment land contract to Wardell 
and Janice Dupuy, the plaintiffs in this action. Notice of the 
encumbrance on Lot 19 was contained on the face of the 
Dupuys’ land contract. 

Hamel defaulted on the loan, and subsequently Western 
State Bank filed a mortgage foreclosure action on January 30, 
1981, describing in its petition only Lot 1 in Waterloo. Lot 19 
was not described in the petition, and the Dupuys were not 
made a party to this action. On July 16, 1981, a decree of 
foreclosure was entered ordering the sale of Lot 1. On June 18, 
1982, the property was sold. The district court entered an order 
confirming the sale. The clerk of the district court for Douglas 
County filed a certificate of satisfaction of mortgage with the 
Douglas County register of deeds. The certificate names only 
Lot 1 and is indexed only against this property. 

The proceeds of the sale did not satisfy fully Hamel’s debt to 
the bank. The bank made a demand on the Dupuys that they 
pay the amount in deficiency and threatened to institute a 
mortgage foreclosure action. The Dupuys brought a quiet title 

‘action in the Douglas County District Court naming the bank, 
R.J. Properties, Inc., and Hamel as defendants and contending 
that by virtue of the initial foreclosure action against Lot 1 the 
bank no longer had an enforceable security interest in the 
Omaha property. The bank counterclaimed against the Dupuys 
for foreclosure of the mortgage on the Omaha property and 
cross-claimed against R.J. Properties and Hamel for 
satisfaction of the deficiency amount. The bank now appeals 
the district court’s order releasing Lot 19 from the mortgage 
encumbrance and ordering Hamel to pay the deficiency 
amount. 

The bank asserts in its first assignment of error that the 
district court erred in finding that the initial foreclosure action 
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against Lot 1 operated in law as a release of the other parcels of 
real estate named in the mortgage instrument. Essentially, the 
bank argues that notwithstanding the fact that a single 
mortgage document describing three parcels of land was 
executed, in effect the mortgage agreement created three 
separate liens securing Hamel’s debt. Because the bank did not 
exhaust its security interests when it foreclosed on only Lot }, it 
is entitled to pursue by subsequent foreclosure on Lot 19 that 
portion of the debt yet unpaid. 

The Dupuys counter that the bank’s foreclosure of Lot 1 
constituted an election by the bank to proceed against only one 
of the three secured parcels of land, whereupon the remaining 
property was released from the lien. To decide otherwise, the 
Dupuys argue, would constitute an impermissible splitting of a 
single cause of action and would violate the principle of res 
judicata. 

At the outset, we recognize that in Nebraska, as in many 
jurisdictions today, a mortgage is a special interest in real 
property consisting of a security for a debt or obligation. 
Barber v. Crowell, 55 Neb. 571, 75 N.W. 1109 (1898). The 
mortgagee, therefore, holds only a lien upon the property, 
Morrill v. Skinner, 57 Neb. 164, 77 N.W. 375 (1898), and, 
absent stipulation to the contrary, title and right to possession 
remain in the mortgagor, Neb. Rev. Stat. § 76-276 (Reissue 
1981). The mortgagee’s lien entitles the mortgagee to compel 
foreclosure of the mortgagor’s equity of redemption in the 
property should the mortgagor default on the debt. See, 
generally, G. Osborne, Handbook on the Law of Mortgages 
§§ 6, 12 (2d ed. 1970); Northwestern Mut. Life Ins. Co. v. 
Nebraska Land Corp., 192 Neb. 588, 223 N.W.2d 425 (1974). 

The Dupuys’ position appears to be premised on the belief 
that a mortgage document can evidence only one security 
interest or lien. Since only one document was executed by 
Hamel and the bank, only one lien arose on the three parcels of 
property. If the bank wished to foreclose against all the secured 
parcels of land, it was free to do so; however, its failure to 
proceed against all of the secured property in the initial action 
waived its right to foreclose later against any of the remaining 
named property if the debt was not fully satisfied. 
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We believe that the Dupuys’ theory not only represents a 
triumph of form over substance but under these facts also 
conflicts with applicable statutes and case law in Nebraska. 

A lien has been characterized in this jurisdiction as an 
“obligation, tie, duty, or claim annexed to or attaching upon 
property by the common law, equity, contract, or statute... .” 
Landis Machine Co. v. Omaha Merchants Transfer Co., 142 
Neb. 397, 403-04, 9 N.W.2d 198, 203 (1943); see Matter of 
Himberger, 9 Bankr. 278 (D. Neb. 1981). An encumbrance 
upon property as security for the payment of a debt, a lien is 
perhaps most accurately described as a right afforded by law to 
have an obligation satisfied out of particular property, Olsen, et 
ux. v. Kidman, 120 Utah 443, 235 P2d 510 (1951), thereby 
providing a supplemental remedy for the collection of a debt. 
See Associated Bean Growers v. Chester B. Brown Co., 198 
Neb. 775, 255 N.W.2d 425 (1977). 

Although often used synonymously, a mortgage and a lien 
are not exact equivalents: 

Liens, mortgages, and pledges, while differing in many 
respects, are somewhat analogous, and in everyday 
parlance the term “lien” includes a mortgage or pledge, as 
it does all similar obligations by which specific property 
may be subjected to the payment of a particular debt. The 
word lien, however, is more comprehensive than either a 
mortgage or a pledge. 

(Emphasis supplied.) 51 Am. Jur. 2d Liens § 3 at 144-45 (1970). 

In Dysart v. State Dept. of Public Health & Welfare, 361 
S.W.2d 347 (Mo. App. 1962), the court distinguished a 
mortgage from a lien, concluding that the mortgage instrument 
“create[s] and evidence[s] a lien . . . to secure the debt.” Jd. at 
' 353. Using a similar line of reasoning, the Court of Appeal for 
the State of California found in Sanborn v. Sanborn, 3 Cal. 
App. 2d 437, 39 P.2d 830 (1934), that the purported mortgage 
document upon which a foreclosure was based did not 
constitute a mortgage as opposed to a chattel lien because 
neither words of conveyance nor transfer were used to create 
the proprietary interest inherent in a lien. Swanson v. Graham, 
27 Wash. 2d 590, 179 P.2d 288 (1947). In short, “Every lien is 
not a mortgage.” Sanborn, supra at 440, 39 P.2d at 831. 
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Our conclusion is consistent with the applicable statute 
governing the construction of documents creating interests of 
any kind in real property. Neb. Rev. Stat. § 76-205 (Reissue 
1981) directs the courts, when construing instruments creating 
interests in real estate, “to carry into effect the true intent of the 
parties, so far as such intent can be collected from the whole 
instrument, and so far as such intent is consistent with the rules 
of law.” Neb. Rev. Stat. §§ 25-2137 through 25-2155 (Reissue 
1979) consist of those statutes specifically applicable to 
mortgage foreclosure actions. Nowhere in these statutes do we 
find a reference to or definition of multiple liens, how they are 
created, or the nature of their longevity, although, as noted 
earlier, § 76-276 directs that legal title to mortgaged property 
remains in the mortgagor so that the mortgagee holds only a 
security interest enforceable upon default of the loan. 

Turning to relevant case law, we find in Overland-Wolf, Inc. 
v. Koory, 183 Neb. 611, 162 N.W.2d 889 (1968), the declaration 
that the mortgagee’s intent will control whether the lien has 
been preserved or extinguished. Additionally, absent an 
expression of intent, the court will presume that the mortgagee 
intended that which would prove most advantageous to it. Id. 

Overland-Wolf addressed the related issue of when a lien is 
extinguished by merger of the fee and the mortgage. Despite the 
general rule that upon judgment of foreclosure and sale of the 
property, the mortgage merges with the fee, “[i]t is the intention 
of the mortgagee that is controlling. Before there can be merger 
the evidence must show that the [mortgagee] intended that there 
be a merger. In the absence of such evidence, the lien of the 
plaintiff’s mortgage remains effective.” Id. at 614, 162 N.W.2d 
at 891. 

Similarly, language in an earlier case, National Life Ins. Co. 
v, Fitzgerald, 61 Neb. 692, 85 N.W. 948 (1901), foreshadowed 
the holding in Overland-Wolf. In Fitzgerald the mortgagee 
sought to foreclose after the death of the mortgagor and while 
his estate was being administered. Afterwards, but before the 
decree of foreclosure was rendered, evidence of the debt as 
described in the mortgage agreement was filed in the county 
court by the mortgagee as a claim against the debtor’s estate. 
The estate posited that the filing of the claim was an assertion of 
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a general lien, which was inconsistent with the existence of the 
special lien on a part of the decedent’s estate. The court 
specifically found that “[e]very mortgagee secures by his 
contract a special lien on some part of his debtor’s property; 
and, speaking generally, a right to appropriate the whole of 
such property, if necessary to satisfy his claim.” Id. at 693, 85 
N.W. at 948. 

Another related principle commented upon in Fitzgerald, 
that is, that “an action to foreclose a mortgage is not a suit for. 
the recovery of money alone,” was reinforced in two later cases, 
Northwestern Mut. Life Ins. Co. v. Nebraska Land Corp., 192 
Neb. 588, 223 N.W.2d 425 (1974), and Lincoln Joint Stock 
Land Bank v. Barnes, 143 Neb. 58, 8 N.W.2d 545 (1943). In 
Northwestern Mut. the court explained the purpose and effect 
of a foreclosure action: “A foreclosure proceeding, however, is 
not brought to create a lien but to enforce one already in 
existence. It affects no property except the property being 
Foreclosed for the particular lien and affects it only by limiting 
the time for redemption and authorizing its sale if not 
redeemed.” (Emphasis supplied.) 192 Neb. at 592, 223 N.W.2d 
at 428. The mortgagor in Northwestern Mut. argued that a 
deficiency after foreclosure eliminated all remaining liens, 
while the mortgagee claimed that its liens, executed in four 
separate mortgage instruments, were essentially a single lien 
which attached to all the premises involved in the four cases. 
Noting that “[t]he nature of [the mortgagee’s] liens therefore 
becomes critical,” id. at 591, 223 N.W.2d at 427, the court held 
that the documents had created four separate liens. It followed 
that the mortgagee’s lien in each foreclosure covered “only the 
premises that were the subject of that foreclosure petition.” Id. 
at 591, 223 N.W.2d at 428. 

Furthermore, in Lincoln Joint Stock Land Bank, supra, the 
court distinguished a foreclosure from a quiet title action, 
stating that the former existed “for the purpose of determining 
the existence of a mortgage lien, to ascertain the amount 
thereof and its priority, and to obtain a decree directing the sale 
of the premises... .” Id. at 61, 8 N.W.2d at 550. See, also, 
Wittwer vy. Dorland, 198 Neb. 361, 253 N.W.2d 26 (1977). Also 
significant was the court’s acknowledgment that the 
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mortgagee’s intent would control vis-a-vis the extinguishment 
of the lien. Lincoln Joint Stock Land Bank, supra. 

With these statutes and decisions as background, we now 
consider the effect of the mortgage instrument at issue. We note 
that our review of equitable action is de novo on the record, 
leaving us free to reach independent conclusions irrespective of 
the decisions reached by the trial court. Neb. Rev. Stat. 
§ 25-1925 (Reissue 1979); Nixon v. Harkins, 220 Neb. 286, 369 
N.W.2d 625 (1985). The precise legal descriptions of the parcels 
in the mortgage agreement and the parties’ subsequent actions 
make it apparent that Hamel and the bank intended to impose 
liens upon each parcel of land. Should Hamel default on the 
loan, it seems reasonable to conclude that by executing the 
document, both parties contemplated that any or all of the 
named property could be subject to foreclosure to satisfy 
completely Hamel’s debt. That the parcels were intended by the 
parties to be individually encumbered is further evidenced by 
the terms in the Dupuys’ land contract, terms which specifically 
refer to the bank’s lien on Lot 19. 

Given the parties’ actions, as well as the face of the 
instrument, we conclude that the parties intended to secure 
Hamel’s obligation by encumbering the individual parcels of 
real estate with liens enforceable to the extent of the debt. 
Applying the Overland-Wolf presumption that the mortgagee 
intends that which is most advantageous to it, we find that the 
fact that such intent was evidenced in one instrument as 
opposed to three does not alter this conclusion. We see no 
reason, in logic or in law, to limit the number of security 
interests, or liens, that a mortgage agreement can evidence. Of 
course this rule applies assuming a legally sufficient description 
of the properties in the mortgage instrument. 

We are cognizant of the points raised in the dissent, but we 
find more persuasive and illustrative of our position the 
reasoning used by the Court of Appeals for the State of 
Michigan in Michigan National Bank v. Martin, 19 Mich. App. 
458, 172 N.W.2d 920 (1969). After holding that while the 
mortgagor’s indebtedness remained unsatisfied, the 
mortgagee’s first foreclosure did not preclude subsequent 
foreclosures for the balance of the debt, the court explained the 
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considerations behind the rule: 
This is not to say that a mortgagee who holds several 
mortgages securing the same debt must foreclose each 
mortgage in separate actions. Cases may arise in which it 
would be convenient to join foreclosures upon separate 
mortgages in one action. Indeed, upon plaintiff’s motion, 
the two suits brought in Kent county were consolidated for 
trial. However, there may also arise cases in which 
adoption of any rule of compulsory joinder would work 
serious hardship on both mortgagor and mortgagee. 
Where one of several mortgaged properties, if sold upon 
foreclosure, would yield funds sufficient to satisfy the 
principal debt, requiring foreclosure upon all properties 
would needlessly involve the additional properties in 
litigation. Also, where the mortgagor is in default on only 
one of several secured notes, all evidencing the some [sic] 
loan, a rule of compulsory joinder would force a 
mortgagee either to wait until the other notes are due 
before foreclosing upon all mortgaged properties or, in the 
alternative, to lose foreclosure rights upon the security for 
notes not yet due. [Citation omitted.] We cannot adopt a 
rule which compels such unfortunate results. 
Id. at 463-64, 172 N.W.2d at 922. 

The bank’s foreclosure action against Lot 1 was an in rem 
action involving only the Waterloo property and determining 
by judicial process the amount of the debt and the right, absent 
the mortgagor’s equity of redemption, to sell the property to 
satisfy Hamel’s debt. The bank’s action against Lot 1 does not 
deny it the right to enforce its multiple security interests in 
further actions involving different parties and different parcels 
of land. 

Indeed, without speculating on the effect of individual 
statutes, suffice it to say that it would be difficult if not 
impossible and certainly impractical to require the mortgagee 
to bring one all-encompassing foreclosure action against 
separate parcels of encumbered property. Any attempt to join 
all interested parties and parcels in one action would be subject 
to rules of joinder of parties defendant and causes of action, 
Neb. Rev. Stat. §§ 25-317, 25-701, and 25-702 (Reissue 1979), 
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as well as to the specific joinder statute applicable in foreclosure 
actions, Neb. Rev. Stat. § 25-2141 (Reissue 1979), the rules 
controlling proper venue in foreclosure actions, Neb. Rev. Stat. 
§§ 25-401 and 25-402 (Reissue 1979), and the statute 
concerning real parties in interest, Neb. Rev. Stat. § 25-301 
(Reissue 1979). 

While we are aware that authority exists which would cast the 
Dupuys as necessary as opposed to proper parties, see, 
generally, G. Osborne, Handbook on the Law of Mortgages 
§ 321 (2d ed. 1970), we nonetheless believe that the rule thwarts 
the sound policy considerations outlined in Michigan National 
Bank, supra. We also note that the rule is discretionary, 
depending upon the practicalities of joining all parties with an 
interest in the foreclosure action. G. Osborne, supra. 

Because we have determined that a mortgage foreclosure 
such as this involves separate liens and separate parties and 
parcels of land, we find no merit in the Dupuys’ contentions 
that successive foreclosures split a single cause of action and 
violate the principle of res judicata. We further note an 
abundance of authority validating consecutive foreclosures 
such as the one involved here. See, e.g., Michigan National 
Bank v. Martin, 19 Mich. App. 458, 172 N.W.2d 920 (1969); 
Waken v. Bimstrom, 172 Okla. 232, 45 P.2d 97 (1935); Tacoma 
Sav. Bank & Trust Co. v. Safety Inv. Co., 123 Wash. 481, 212 P. 
726 (1923). 

The order of the district court releasing Lot 19 from the lien 
and directing Hamel to pay the deficiency amount is reversed 
and the cause remanded for proceedings consistent with this 
opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

KrivosHA, C.J., dissenting. 

I respectfully dissent from the majority opinion in this case. 
In my view the majority has reached a wrong conclusion 
because it has set its sights on the security and not upon the 
debt. In the instant case we have but a single transaction 
involving a single note secured by a single mortgage describing 
three parcels of ground. Western State Bank had but a single 
cause of action, and when it elected to sue on the note and 
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foreclose the mortgage, it in effect brought its only cause of 
action. To therefore permit Western State Bank to subsequently 
sue again on the very same note and seek to foreclose on the 
very same mortgage, I believe, constitutes a splitting of a cause 
of action and is not permitted. The matter is fully explained in 1 
G. Glenn, Mortgages, Deeds of Trust, and Other Security 
Devices as to Land § 88 at 533 (1943), wherein the author notes: 
The mortgage presents the phenomenon of only one debt, 
with only one pledge to secure it. The debt may be split 
into bonds, or it may be payable in a series of notes, but in 
a broad sense it remains true that there is one debt, which 
arose out of one transaction. In like manner, there is only 
one pledge, although there may be many parcels of land, 
and many types of security. It follows that a foreclosure 
must be of the entire security; and, no matter how many 
parcels of land there may be, all should be included in the 
suit. To do otherwise is to “split an entire case,” and that 
fault is penalized, in our jurisprudence, by refusal to hear 
the deferred portion in a later suit. It follows that a 
foreclosure upon one of two parcels will preclude a later 
foreclosure upon the other. 
See, also, Layden v. Layden, 228 N.C. 5, 44S.E.2d 340 (1947). 
That, likewise, has been the law in this jurisdiction since at least 
1903. In the case of Nebraska Loan & Trust Co. v. Domon, 4 
Neb. (Unoff.) 334, 93 N.W. 1022 (1903), it was said: “The 
foreclosure of a mortgage for the interest only on the principal 
debt secured thereby, where the whole debt, both principal and 
interest, is due and payable at the time of such foreclosure, 
ordinarily exhausts the lien of the mortgage, and is a bar to a 
second foreclosure suit.” (Syllabus of the court.) It was further 
said in the Nebraska Loan & Trust Co. case, supra at 338, 93 
N.W. at 1023: “In fact the general rule is, that where by the 
terms of a mortgage the whole amount of principal and interest 
is due, a foreclosure for a part thereof exhausts the lien of the 
mortgage.” 

And in Johnson y. Payne, 11 Neb. 269, 272, 9 N.W. 81, 82 
(1881), we said that “whatever amount is due under the 
mortgage at the time of its foreclosure constitutes but a single 
and indivisible demand, and therefore cannot be separated and 
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collected by several actions.” See, also, Haines v. Flinn, 26 Neb. 
380, 42 N.W. 91 (1889). 

In Dooly v. Eastman, 28 Wash. 564, 68 P. 1039 (1902), the 
Supreme Court of Washington, in a case very similar to the 
instant case, said: 

One having a mortgage on several pieces of land to secure 
the same debt cannot foreclose it by piecemeal, and if he 
attempt to do so he waives his lien upon the premises not 
included in the decree. As was well said by the supreme 
court of California in Mascarel v. Raffour, 51 Cal. 242,: 
“by the foreclosure the mortgage is merged in the 
judgment, and a new action could not be maintained to 
foreclose the mortgage as to the omitted lot. A mortgage 
cannot be foreclosed by piecemeal in that way, and the 
legal effect of omitting from the decree a portion of the 
mortgaged premises is a waiver of the mortgage lien as to 
that portion. The mortgagor, therefore, cannot complain 
of the decree.” . . . The loss of his lien may, and no doubt 
will, work a hardship upon appellant, but, as he shows 
that it was the result of his own voluntary act, he must 
abide the consequences. 
Id. at 577-78, 68 P. at 1043-44. 

The majority relies upon Michigan National Bank v. Martin, 
19 Mich. App. 458, 172 N.W.2d 920 (1969), as illustrative of the 
majority’s position and reasoning. It is interesting, however, to 
note that the court in Michigan National Bank v. Martin, 
supra, makes the very distinction which the dissent seeks to 
make. In Michigan National Bank v. Martin, supra, there were 
two notes and three separate mortgages on three separate 
parcels of ground. In affirming the trial court’s decision to 
permit successive actions, the Court of Appeals for the State of 
Michigan said at 462-63, 172 N.W.2d at 921: 

Defendants have not cited any authority which would 
apply the rule against splitting to bar successive 
foreclosures upon separate mortgage instruments. Dooly 
v. Eastman (1902), 28 Wash 564 (68 P 1039), relied upon 
by defendants, is distinguishable, since there the 
mortgagee held but a single mortgage which covered 
several tracts of land. It was held that, where one holding a 


KLOCH v. RATCLIFFE 241 
Cite as 221 Neb. 241 


single mortgage upon two tracts of land foreclosed against 
one only, he thereby waived any right to later foreclose 
upon the other tract. In the instant case, plaintiff held not 
one, but three separate mortgages. 
Obviously, the Michigan court did not believe that whether 
there was but a single note and a single mortgage versus 
multiple notes and multiple mortgages was putting form over 
substance as suggested by the majority herein. 

Furthermore, the majority’s concern about what would 
happen if property was in more than one county is not well 
founded. Neb. Rev. Stat. § 25-402 (Reissue 1979) specifically 
provides: 

If the real property, the subject of the action, be an entire 

tract, and situated in two or more counties, or if it consists 

of separate tracts situated in two or more counties, the 

action may be brought in any county in which any tract or 

part thereof is situated, unless it be an action to recover the 
_ possession thereof... . 

Refusing to permit one who holds a mortgage to split a cause 
of action is not putting form over substance. I would have 
affirmed the judgment of the district court. 


STEPHEN L. KLOCH, APPELLANT AND CROSS-APPELLEE, V. 
EDWARD G. RATCLIFFE, APPELLEE AND CROSS-APPELLANT. 
375 N.W.2d 916 


Filed November 8, 1985. No. 84-642. 


1. Libel and Slander. Statements made at an investigation held pursuant to the 
grievance procedure under the Railway Labor Act, 45 U.S.C. §§ 151 et seq. 
(1982), and an operating agreement and relevant to the subject of the hearing are 
absolutely privileged. 


242 221 NEBRASKA REPORTS 


2. Libel and Slander: Proof. Where a qualified privilege exists, there can be no 
recovery without proof of malice. 

3. Libel and Slander. A communication is privileged if made bona fide by one who 
has an interest in the subject matter to one who also has an interest in it or stands 
in such relation that it is a reasonable duty, or is proper, for the writer to give the 
information. 

4. Libel and Slander: Proof. In order to prove malice the plaintiff must show that 
the defendant knew that the statement was false or that the statement was made 
with a reckless disregard as to its truth or falsity. 


Appeal from the District Court for Box Butte County: 
RosERT R. MORAN, Judge. Affirmed. 


Herbert M. Sampson III of Sampson, Forney & 
Dobrovoiny, for appellant. 


Walter R. Metz, Jr., of Metz & Metz, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and Grant, JJ., and CoLwEL_, D.J., Retired. 


BOSLAUGH, J. 

This was an action for slander in which the jury returned a 
verdict for the plaintiff in the amount of $375,000. The 
defendant’s motion for judgment notwithstanding the verdict 
was sustained and the petition dismissed. The plaintiff has 
appealed. By a cross-appeal the defendant submits additional 
reasons for affirming the judgment of the district court. 

On April 18, 1982, the plaintiff, Stephen L. Kloch, was 
employed as a locomotive engineer by the Burlington Northern 
railroad. He was returning to Alliance, Nebraska, from 
Edgemont, South Dakota, as the engineer on a freight train 
which entered the Alliance yard at about 3 a.m. According to 
the yard office, the plaintiff’s train arrived in the yard at 3:02 
a.m. 

At about the same time, the defendant, Edward G. Ratcliffe, 
a road foreman employed by the railroad, was returning to 
Alliance from Crawford, Nebraska, by automobile. One of the 
duties of a road foreman is to run “efficiency tests” on 
locomotive engineers employed by the railroad. The defendant 
had been performing efficiency tests on engineers in the 
Crawford area. 

The defendant was driving on a highway that was alongside 
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the track on which the plaintiff’s train was operating. When the 
defendant observed the train approaching Alliance, he decided 
to run an efficiency test known as a final terminal delay or 
“FTD” test on the engineer operating that train. After the train 
entered the yard, the defendant went to the yard office. 

Under the provisions of the operating agreement between 
trainmen and the railroad, trainmen receive penalty pay (final 
terminal delay) if the time required to “tie up” after their train 
enters the yard exceeds 30 minutes. This pay is in addition to 
their regular pay for “trip miles” but is paid only if the 
30-minute limit is exceeded. 

The procedure to “tie up” consists of filling out a timecard 
and signing the register in the yard office. The railroad 
considers 5 minutes a reasonable time for this activity. The 
register is the official record of when a trainman’s paid day ends 
and indicates that he has completed all of his duties and is off 
duty. 

After entering the yard office the defendant went to the 
tower where he could observe the activity in the yard. He saw 
the plaintiff arrive at the yard office at 3:29 a.m. by “taxi,” a 
conveyance provided by the railroad to bring crews to and from 
the yard office. According to the defendant, the plaintiff did 
not enter the yard office until 3:34 a.m. Before entering the 
yard office the plaintiff had walked over to his pickup and 
engaged in conversation with other trainmen in the area. 

After the plaintiff had entered the yard office, the defendant 
went to the crew caller’s office, which is adjacent to and 
separated from the register room by a window. After the 
plaintiff entered the register room, the defendant had one of the 
crew callers on duty, Joanne Husman, point out the plaintiff. 
The defendant then compared his watch with the standard 
clock which was located in the operator’s room adjacent to the 
crew caller’s office. The defendant’s watch was within 30 
seconds of the time shown by the standard clock, which is the 
permitted variance. 

The defendant watched the plaintiff sign the register and 
then leave the register room. The defendant examined the 
register and found that the plaintiff had entered 4 a.m. in the 
register. After the plaintiff had left the building, the defendant 
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showed the register to Husman. It was then 3:55 a.m. The 
defendant noted all of the relevant times in a notebook which he 
kept for that purpose. 

The defendant then attempted to locate the plaintiff outside 
the yard office, but the plaintiff had left the yard. 

The conductor of the train and the other “head end” crew 
members had recorded 3:40 a.m. as their “tie up” time. 

On the following day the defendant reported the results of 
the test to his superior. It was determined that there should be 
an “investigation,” as provided for in the operating agreement. 
A hearing officer was appointed and notice of the hearing 
served on the plaintiff. The defendant testified at the hearing 
held on April 30, 1982, that he saw the plaintiff leave the 
railroad premises at 3:54 a.m., after he had signed out on the 
federal train register showing his tieup time to be 4 a.m. The 
defendant’s testimony at the hearing is the basis for this action. 

Following the hearing, the plaintiff was found to have 
violated the rules of the railroad and was discharged on May 28, 
1982. The plaintiff appealed his discharge under the provisions 
of the Railway Labor Act, 45 U.S.C. §§ 151 et seq. (1982). The 
appeal was in the third stage of the appeal process on December 
1, 1982, when the plaintiff was reinstated on a leniency basis 
without back pay. 

This action was filed on January 3, 1983. 

In sustaining the motion for judgment notwithstanding the 
verdict, the trial court found that the action was preempted by 
federal law, that the defendant’s testimony was absolutely 
privileged, and that there was insufficient evidence of malice to 
sustain an action if the privilege was only a qualified privilege. 
The plaintiff’s assignments of error all relate to these findings. 

The plaintiff’s claim rests solely upon the statements made by 
the defendant at the hearing, which was provided for in the 
operating agreement, and at which the defendant was required 
to testify. In deciding this case we consider only those matters 
relating to whether the defendant’s statements were privileged, 
the extent of the privilege, and whether there was evidence of 
malice. 

With respect to the matter of privilege, the trial court found 
that the statements made at the hearing were absolutely 
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privileged. 

The alleged defamatory statements involved in this case 
consist of the defendant’s answers to four questions asked him 
by the hearing officer at the April 30 hearing. The officer 
asked: (1) “Was he [Kloch] claiming then time for payment for 
which he was not entitled?” Ratcliffe responded, “Yes, sir.” (2) 
“Would that be considered theft?” Ratcliffe responded, “Yes, 
sir.” (3) “Is claiming time for pay which is unsubstantiated or 
unearned theft?” Ratcliffe responded, “Yes, sir.” (4) “Did Mr. 
Kloch fail to give a factual report concerning his tie up time in 
the early morning hours of April 18th?” Ratcliffe responded, 
“Yes, sir”? These statements were clearly relevant to the subject 
of the hearing. 

The only persons present at the hearing were the hearing 
officer, a stenographer, the defendant, the plaintiff, and a 
union representative appearing on the plaintiff’s behalf. 

The rule of absolute privilege applies not only to judicial 
proceedings but to quasi-judicial proceedings as well. Sinnett v. 
Albert, 188 Neb. 176, 195 N.W.2d 506 (1972); Shumway v. 
Warrick, 108 Neb. 652, 189 N.W. 301 (1922). The hearing or 
investigation at which the alleged defamatory statements were 
made is an arbitration proceeding which is similar to a judicial 
or quasi-judicial proceeding. 

In Neece v. Kantu, 84 N.M. 700, 705-07, 507 P.2d 447, 452-54 
(1973), cert. denied 84 N.M. 696, 507 P.2d 443, the Court of 
Appeals of New Mexico observed: 

The doctrine of absolute immunity was extended in 
General Motors Corporation v. Mendicki, 367 F2d 
66 (10th Cir. 1966), to cover arbitration of 
employer-employee grievances pursuant to a collective 
bargaining agreement between the employer and the 
union. 

In Mendicki, supra, there were four steps to arrive at a 
decision. (1) The employee taking up the grievance with 
the foreman of the company for adjustment. (2) If 
unsuccessful, the employee is represented by the local 
union shop committee. (3) If unsuccessful, an appeal is 
taken from the plant management decision to higher levels 
of union and management. And (4) A hearing before the 
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impartial Umpire. Mendicki started a grievance under 
Step One. It was during Step Four that the claimed 
defamation occurred. The court said [p. 70]: 

“Tt is our conclusion that statements made either by 
representatives of management or by representatives of an 
employee at a conference and bargaining session having 
for its purpose the adjustment of a grievance of the 
employee or other peaceable disposition of such grievance 
are unqualifiedly privileged. [Emphasis added]” 

The reason given for absolute immunity was that 
statements clearly germane to the issues involved, if not 
accorded absolute immunity, would interfere with the 
national labor policy of the United States. 

For comments on Mendicki, supra, see 15 Univ. of 
Kan.L.Rev. 553 (1967). Bostwick, the author, concluded 
[pp. 567, 568]: 

“The court apparently applied state defamation law, 
finding that state law would grant an unqualified privilege 
to statements made during the course of a labor grievance 
proceeding. The court recognized that the national labor 
policy would be impaired if defamation remedies were 
awarded in the Mendicki case. Having arrived at this 
determination, the court held the statements to be 
‘unqualifiedly privileged.’ 

* * * * * * 

“Considering the factual situation presented in 
Mendicki, the Tenth Circuit should have held that state 
defamation actions are absolutely barred as to statements 
made by participants during the course of a labor 
grievance proceedings. Only by such a decision could the 
court adequately have insured that the national labor 
policy, as defined by Congress, would be given the full 
play required by the Supreme Court.” 

Mendicki, supra, was followed by summary judgments 
granted in Corbin v. Washington Fire & Marine Insurance 
Co., 278 ESupp. 393 (D.C.S.C.1968), aff. 398 F2d 543 
(4th Cir. 1968); Joftes v. Kaufman, 324 ESupp. 660 
(D.D.C.1971). 

There is a conflict of authority. Mendicki, supra, was 
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not followed in Bird v. Meadow Gold Products Corp., 60 
Misc.2d 212, 302 N.Y.S.2d 701 (1969). It held that 
defamatory statements were a qualified privilege, but 
granted defendant a summary judgment because the 
statements made were a sincerely held opinion of the 
defendant. Maryland and New Jersey also held that the 
type of privilege involved is a qualified privilege. 
Henthorn v. Western Md. R.R. Co., 226 Md. 499, 174 
A.2d 175 (1961), and by opinion, Jorgensen v. 
Pennsylvania R.R. Co., 25 N.J. 541, 138 A.2d 24 (1958), 
72 A.L.R.2d 1415. 

Mock v. Chicago, Rock Island & Pacific Railroad Co., 
454 F.2d 131 (8th Cir. 1972), held that statements made in 
proceedings before The National Railroad Adjustment 
Board were absolutely privileged because the board was a 
quasi-judicial agency. 

Should New Mexico adopt the doctrine of absolute 
immunity from liability for defamation which takes place 
during the course of  labor-grievance-arbitration 
proceedings? We believe it should. This is a matter of first 
impression in New Mexico. 

Bostwick, supra, stated: 

“The grievance proceeding under a_ collective 
bargaining agreement is quite similar to a judicial or 
quasi-judicial proceeding. The Supreme Court has stated 
that the grievance procedure is ‘an effort to erect a system 
of industrial self-government’ in which ‘a new common 
law—the common law of a particular industry or of a 
particular plant’ is fashioned and applied. The grievance 
procedure is merely an agreed upon substitute for legal 
action in a judicial forum and is actually quasi-judicial in 
nature.” 

The Furst letter of August 28, 1970, as a hearing officer, 
followed a hearing with both parties present and evidence 
heard. It was the Second Step in procedure for adjustment 
of grievances. It led ultimately to a hearing before the 
System Board of Adjustment. The Furst hearing can be 
placed in the category of a quasi-judicial proceeding. See, 
Chiordi v. Jernigan, 46 N.M. 396, 129 P.2d 640 (1942); 
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dissenting opinion, State v. Mechem, 63 N.M. 250, 316 
P.2d 1069 (1957). Being a quasi-judicial hearing, Furst’s 
letter was unqualifiedly privileged. Mock, supra; Stryker 
v. Barbers Super Markets, Inc., supra. 
In Mendicki, supra, the defamation occurred during 
Step Four in a hearing before an impartial umpire. In 
Mock, supra, defamation occurred during a hearing 
under Step Four before the National Railroad Adjustment 
Board. Do the same rules apply during a hearing under 
Step Two before a company hearing officer? We believe 
they do. 
As the hearing officer, Furst was bound to comply with 
the provisions of the Collective Bargaining Agreement. 
The Collective Bargaining Agreement ordered the 
decision to be presented in writing as a “peaceable 
disposition of such grievance.” Furst’s letter was “clearly 
germane to the issues involved.” To fail in this respect 
would violate the agreement. 
We conclude that Furst’s defamatory statements were 
absolutely privileged. 
Other cases which have reached a similar result are: Sturdivant 
v. Seabord Service System, Ltd., 459 A.2d 1058 (D.C. App. 
1983); Rougeau v. Firestone Tire and Rubber Company, 274 
So. 2d 454 (La. App. 1973); DeLuca v. Reader et al., 227 Pa. 
Super. 392, 323 A.2d 309 (1974); Turner v. Gateway Transp. 
Co., Inc., 569 S.W.2d 358 (Mo. App. 1978). 

The plaintiff concedes that at least a qualified privilege 
attached to the statements of the defendant. If only a qualified 
privilege existed, the plaintiff still could not recover because 
there was no evidence of malice. Where a qualified privilege 
exists, there can be no recovery without proof of malice. Bartels 
v. Retail Credit Co., 185 Neb. 304, 175 N.W.2d 292 (1970). 

A communication is privileged if made bona fide by one who 
has an interest in the subject matter to one who also has an 
interest in it or stands in such relation that it is a reasonable 
duty, or is proper, for the writer to give the information. Hall v. 
Rice, 117 Neb. 813, 223 N.W. 4 (1929) (citing Wise v. 
Brotherhood of Locomotive F. and E., 252 F. 961 (8th Cir. 
1918)); Dangberg v. Sears, Roebuck & Co., 198 Neb. 234, 252 
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N.W.2d 168 (1977). 

The existence of even a qualified privilege places the 
controversy within the rule stated in Linn v. Plant Guard 
Workers, 383 U.S. 53, 86S. Ct. 657, 15 L. Ed. 2d 582 (1966). 

In Linn the Court attempted to accommodate both the 
federal interest in uniform regulation of labor relations and the 
state’s interest in protecting its citizens. The Court held that it 
was necessary to “limit the availability of state remedies for 
libel to those instances in which the complainant can show that 
the defamatory statements were circulated with malice and 
caused him damage.” Linn at 64-65. The Court, by analogy, 
adopted the definition of malice stated in New York Times Co. 
v. Sullivan, 376 U.S. 254, 84S. Ct. 710, 11 L. Ed. 2d 686 (1964), 
under which a plaintiff is not allowed recovery absent a 
showing that the defamatory statements were published with 
‘knowledge of their falsity or with reckless disregard as to 
whether they were true or false. 

The trial court relied upon this standard in granting 
defendant’s motion for judgment notwithstanding the verdict. 
Although the plaintiff alleged that the defendant had “falsely 
and maliciously stated that the Plaintiff was a thief by 
attempting to steal from Burlington Northern, Inc.,” the 
evidence does not support the allegation of malice. 

It is the defendant’s knowledge or a reckless disregard of the 
truth or falsity of his statements on which the plaintiff’s case © 
rests. 

The plaintiff, in his brief, contends that the evidence shows 
certain facts which, when added together, support his 
allegation. The plaintiff relies upon the following facts: “The 
Defendant saw the caboose crew show up at the yard office at 
3:30 A.M. The Defendant saw Steve Kloch show up at 3:35 
A.M. The defendant did not watch the other crew members 
check out. The Defendant was only interested in checking the 
time of Steve Kloch.” Brief for Appellant at 30. The plaintiff 
then concludes that “[t]he defendant published statements 
about Steve Kloch with knowledge of their falsity.” Id. The 
reason the defendant was “waiting” for the plaintiff was 
because the plaintiff was the subject of the efficiency, or FTD, 
test. 
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The U.S. Supreme Court has held that “[i]nstructions which 
permit a jury to impose liability on the basis of the defendant’s 
hatred, spite, ill will, or desire to injure are ‘clearly 
impermissible.” [Citation omitted.] ‘[IJll will toward the 
plaintiff, or bad motives, are not elements of the New York 
Times standard.’ [Citations omitted.]” Letter Carriers vy. 
Austin, 418 U.S. 264, 281, 94 S. Ct. 2770, 41 L. Ed. 2d 745 
(1974). The plaintiff cannot recover absent a showing of actual 
knowledge or reckless disregard of the falsity of the statements 
made. 

There is no evidence that the defendant knew that his 
statements were false or that he made them with reckless 
disregard for their truth or falsity. The defendant took special 
precautions to ensure that his information was correct. He 
compared his watch with the standard clock and had an 
independent witness, Husman, observe the plaintiff and read 

‘the entry made by the plaintiff in the register. The only evidence 
which disputes the correctness of the defendant’s statements is 
evidence to the effect that the plaintiff left the yard office at 4 
a.m. This falls short of proof that the defendant knew his 
statements were false or that he made them with reckless 
disregard for their truth or falsity. 

It is unnecessary to consider any of the issues raised in the 
cross-appeal. 

The judgment of the district court is affirmed. 

AFFIRMED. 

GRANT, J., concurring. 

I concur in the result reached in the opinion of the majority, 
but on the second ground discussed. I believe that defendant 
had a qualified, rather than an absolute, privilege in his actions 
which were undertaken in his employment as a road foreman 
with the Burlington Northern railroad. Hall v. Rice, 117 Neb. 
813, 223 N.W. 4 (1929); Dangberg v. Sears, Roebuck & Co., 198 
Neb. 234, 252 N.W.2d 168 (1977). Since defendant had such a 
qualified privilege, but the evidence showed, as a matter of law, 
that defendant was not guilty of malice toward plaintiff, I 
would affirm on that ground. 
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IN RE INTEREST OF R.L.T., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. A.J.T., APPELLANT. 
376 N.W.2d 310 


Filed November 8, 1985. No. 85-244. 


Parental Rights. [t is not necessary for a court to await permanent injury to a child by 
reason of the activity of a parent in order to terminate parental rights. 
Appeal from the District Court for Gage County: ROBERT T. 
FINN, Judge. Affirmed. 


James G. Sharp of Everson, Noble, Wullschleger, Sutter, 
Sharp, Korslund & Willet, for appellant. 


Jerry L. Shelton, Deputy Gage County Attorney, and Duane 
W. Smith of Dalke, Smith & Harris, guardian ad litem, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

This is an appeal from the judgment of the district court 
which affirmed the decree of the county court sitting as a 
juvenile court. The county court had terminated the parental 
rights of A.J.T. to her female child, R.L.T., age 3. We affirm. 

The child was born out of wedlock. The mother and child 
became involved with the juvenile court system with the filing 
of a petition on June 3, 1982. The petition alleged that the child 
was one as described in Neb. Rev. Stat. § 43-202(2)(e) (Reissue 
1978), in that said child was in a situation dangerous to life and 
limb or injurious to the health or morals of such child in that the 
mother, due to her emotional condition, was incapable of 
providing proper care for said child. 

The mother admitted the allegations of the petition, and the 
child was placed in the temporary custody of the Gage County 
Division of Public Welfare. The mother was ordered to undergo 
a psychological examination and evaluation. 

According to the testimony of Dr. Wayne R. Price, a clinical 
psychologist, A.J.T. suffers from a personality disorder, a 
long-term problem which is manifested by impulsivity, unstable 
personal relationships, inappropriate intense anger, affective 
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instability, difficulty in being alone, and_ physically 
self-damaging acts. 

The testimony of police officer Alan Baldwin reveals that he 
was called to the scene of an apparent domestic disturbance in 
the city of Beatrice. He found A.J.T. to be highly upset and 
emotional and engaged in a rather violent argument with a 
man. Also present was A.J.T’s daughter, R.L.T., who at that 
time was not quite 5 months of age. Further, as testified to by 
Officer Baldwin, she threatened to take her child and walk the 
streets until they both “froze to death.” 

There was testimony at the adjudication hearing from a Mrs. 
Johnson with whom A.J.T. and her child resided prior to June 
3, 1982, that A.J.T. did not properly bathe and feed the child; 
that she would become upset with the child; that on one 
occasion she slapped the child; and that at another time she had 
given the child almost a full can of beer. 

As part of a plan of rehabilitation, the county court, in 
addition to the psychological testing and counseling, ordered 
A.J.T. to establish a permanent residence, maintain contact 
with R.L.T. through visitation, attend parenting classes, and 
obtain employment. An order to this effect was entered on 
January 7, 1983. 

During the intervening period from the entry of the order 
setting forth the plan of rehabilitation to the order terminating 
parental rights on October 31, 1984, A.J.T. left Beatrice to 
attend a Job Corps training program in Utah. She left without 
completing the program to follow a boyfriend to Boulder, 
Colorado. She returned to Beatrice, living with friends for 
short periods of time, and then she sought readmission to the 
Job Corps program. However, in the meantime, she obtained 
employment with a carnival, and left Nebraska in August. She 
went to Texas, took a position as a topless dancer in Corpus 
Christi, then left for California, where she was employed for a 
time as a seminude model. While living in California, A.J.T. 
was arrested for vandalism, and she eventually served 21 days in 
jail for battery of a police officer. She failed to keep Social 
Services adequately informed of her whereabouts as required 
by her plan of rehabilitation. 

Not only did A.J.T. fail to comply with the requirements of 
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the rehabilitation plan as to psychological counseling but she 
failed to return to Beatrice for review hearings as requested. 
Upon her return to Beatrice for the termination hearing, she 
engaged in a fight in a local tavern. 

A.J.T. was reevaluated by Dr. Price on October 13, 1984. He 
found that she still exhibited characteristics of a borderline 
personality disorder and will continue to do so, the duration 
and the intensity of which will be dependent upon her 
involvement in long-term therapy. Dr. Price testified that in his 
opinion there is a chance of impulsive, aggressive outlets of 
anger by A.J.T. He further said: “The angry outbursts can be 
inward towards herself or outwards towards a target that’s there 
without intending any harm to the individual or the object, so I 
see that if the anger is not controlled, the child could be at risk.” 

Counsel for the mother argues that the evidence was not clear 
and convincing that the mental illness of A.J.T. would continue 
for a prolonged and indeterminate period. We do not agree. Dr. 
Price did concede that there had been some improvement in 
A.J.T’s condition since his initial meetings with her, perhaps 
due in part to a delayed impact of earlier counseling sessions. 
However, he emphasized that continued improvement would 
require long-term, regular psychotherapy, and without that it 
would not be likely that there would be a significant change in 
her condition. 

The record is rather clear and convincing that A.J.T. has not 
followed the recommendations of counseling spelled out in her 
rehabilitation plan, and her attitude, as expressed by her, holds 
out little hope that she will change in that regard. She still has no 
established home nor visible means of support. 

It is not necessary that the court await the time that the child 
shows permanent scars of her mother’s anger and impulsivity 
before acting to terminate this relationship. Jn re Interest of 
- SP, N.P, and L.P, ante p. 165, 375 N.W.2d 616 (1985). 

From a de novo review of the record, we agree with the 
juvenile court that it has been established by clear and 
convincing evidence that A.J.T. now suffers from a personality 
disorder likely to last for an indefinite period, and which is 
likely to subject her child to either physical or emotional injury, 
and that it is in the best interests of said child that the parental 
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rights of A.J.T. be terminated. 


The judgment of the district court in affirming the decree of 


the county court is correct and is affirmed. 


AFFIRMED. 


RICHARD L. CLEASBY, APPELLANT AND CROSS-APPELLEE, V. LEO 


A. DALY COMPANY, APPELLEE AND CROSS-APPELLANT. 
376 N.W.2d 312 


Filed November 15, 1985. No. 84-357. 


Contracts. Three tests are appropriately applied to determine if a transaction 
has been completely integrated: (1) Was the written contract complete; did it 
include the whole or only a part of the transaction? (2) Does the evidence outside 
the writing vary or controvert the written terms? (3) Was the writing intended to 
cover the whole transaction, as shown by the conduct and language of the parties 
and the surrounding circumstances? 

Courts: Contracts. The court, not the jury, decides as a preliminary matter the 
extent to which a transaction is embodied in the writing. 

Employer and Employee: Termination of Employment. The refusal of an 
employer to allow an employee to perform the duties required of him by his 
employment amounts to his dismissal from such employment. 

Directed Verdict. A motion for a directed verdict must, for the purpose of 
decision thereon, be treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against whom the motion is 
directed. Such party is entitled to have every controverted fact resolved in his 
favor and to have the benefit of every inference that can reasonably be deduced 
from the evidence. 

. Where the facts adduced to sustain an issue are such that reasonable 
minds can draw but one conclusion therefrom, it is the duty of the court to 
decide the question as a matter of law rather than to submit it to a jury for 
determination. 

Employer and Employee: Contracts. In a personal service contract there is an 
implied condition that the employee will be able to perform at the time stipulated 
for performance. 

Contracts. Where, after a contract is made, a party’s principal purpose is 
substantially frustrated without his fault by the occurrence of an event the 
nonoccurrence of which was a basic assumption on which the contract was 
made, his remaining duties to render performance are discharged, unless the 
language or the circumstances indicate the contrary. 
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Appeal from the District Court for Douglas County: 
DoNALD J. HAMILTON, Judge. Reversed and remanded with 
directions. 


David J. Lanphier and Robert M. Gonderinger of McGill, 
Koley, Parsonage & Lanphier, P.C., for appellant. 


Martin A. Cannon of Matthews & Cannon, PC., for 
appellee. 


KrivosHA, C.J., WHITE, and HASTINGS, JJ., and CHEUVRONT, 
D.J., and CoLweELL, D.J., Retired. 


COLWELL, D.J., Retired. 

This is a damage suit for breach of a contract for overseas 
personal services brought by Richard L. Cleasby against his 
employer, Leo A. Daly Company (Daly). A jury awarded 
Cleasby $5,346; he appeals. Daly cross-appeals, claiming as 
error the denial of its motion for directed verdict. 

Daly is an international architectural consulting firm based 
in Omaha, Nebraska. In 1981 the Saudi Arabian National 
Guard contracted with a French firm, Dumez, to design and 
build a new city for about 40,000 personnel and related 
families, costing $972 million. Saudi Consulting House (SCH), 
a governmental agency having an architectural license available 
only to citizens, contracted with the National Guard to 
supervise construction and design. SCH contracted with Daly, 
as an associate, to perform those duties, with Daly as the major 
performer; SCH and the National Guard reserved some 
controls, and, generally, their wishes were respected. Daly was 
required to provide for approval a list of all permanent 
personnel and their job assignments, which included Cleasby. 
Approval of replacements was also required. Except for 
vacation time, all assigned personnel were required to be 
working full time at the jobsite. Temporary absences were 
approved informally. 

In April 1981 Daly solicited Cleasby’s services as project 
manager—Cleasby had an established work background in the 
field of personnel management—he accepted the offer 
contained in a four-page letter dated May 15, 1981. The first 
page provides: 

This letter is a confirmation of our understanding with 
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you in regard to your joining the staff of LEO A. DALY 
and being assigned to the National Guard Housing 
Project at Khashm-Al-An near Riyadh, Saudi Arabia. 
This specific assignment is for a two-year period, but it is 
hoped that by mutual agreement between you and our 
firm that your association with us will be extended either 
in Riyadh or in another location. 

Our office in Riyadh is known as SAUDI 
CONSULTING HOUSE - LEO A. DALY (SCH/LAD), 
A PROFESSIONAL ASSOCIATION. This is an 
association between LEO A. DALY and SAUDI 
CONSULTING HOUSE, a consulting engineering 
organization owned by the Saudi Arabian government. 
For purposes of administration all of our personnel 
assigned to Saudi Arabia are accountable to the General 
Manager for Leo A. Daly affairs in Saudi Arabia, Mr. Roy 
L. Follmuth. 

The position offered to you is for Project Manager. The 
work schedule will be 48 hours per week. 


Salary 
The compensation for this position is as follows: 

Salary US$ 54,000 per annum 
(effect. 29 Aug 
81) 

+ Completion 

Bonus of 15% of 

Total Salary 8,100 per annum 
(payable upon 
completion of 
24 months 
employment) 

Total US$ 62,100 per annum 


Following page 1 are general benefits and requirements 
including automatic banking of paychecks, free living 
accommodations, paid travel and shipment of personal 
property, paid stateside storage of household goods, insurance 
and medical benefits including evacuation to and treatment in 
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London for major illness, furnished auto, profit-sharing plan, 
income tax benefits (foreign), immigration procedures, and a 
physical examination requirement. Also included: 
Vacation and Rest and Recreation (R&R) 
Regarding vacation and recreation leave (R&R), after 
12 months we provide four weeks leave, together with a 
round-trip economy air fare to the point of origin; R&R 
leave of one week together with round-trip air fare to 
London (or equivalent) following 6 and 18 months on the 
job.... 
Force Majeure 
We must, of necessity, reserve the right to interrupt or 
discontinue overseas assignments upon the occurrence of 
unforeseen or unexpected conditions such as termination 
of the Client’s project, war, incurrection [sic], and the like. 
In directing its overseas promotional efforts, LEO A. 
DALY is careful to consider the implications of work 
performance in foreign locations. Conditions affecting 
admission, language, customs, accommodation, travel, 
food, health, and personal safety are among the factors 
regularly evaluated. 

The 2-year term began August 29, 1981. It is noted that the 
written contract provided employment for Cleasby on the staff 
of Daly as well as a special assignment overseas, and the 
evidence shows that Daly honored the staff employment. 

For technical reasons Cleasby signed the contract after 
arrival in Saudi Arabia, backdating it to May 16, 1981, as 
instructed. Prior to August 29 Cleasby acquainted himself with 
the project and his duties, including a trip to Saudi Arabia. 
Cleasby described his duties as the supervisor of all 
construction inspectors and technicians, on behalf of the 
National Guard, to ensure contract compliance. Daly had 
about 35 persons on the job. All parties agree that the project 
manager was a key position imposing much responsibility for 
the day-to-day operation and success of the entire project and 
Daly’s performance of its agreement with SCH. The job 
required personal performance. 

Cleasby performed his assigned duties without reported 
incident or complaint until April 9, 1982, when he took R andR 
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to Greece, where he suffered a gastrointestinal ailment. This 
was followed by treatment in London, England, until May 28, 
1982, when he was returned to Omaha, Nebraska. His recovery 
was not completed until July 6, 1982, when Dr. Joseph 
Holthaus released him to return to his duties. 

When Cleasby left on R and R, his duties were temporarily 
assumed by a Daly employee, Errol Dierks. Due to Cleasby’s 
illness, Daly hurriedly dispatched an Omaha employee, Scott 
Rynearson, to temporarily assume the project manager duties. 
Since he was one of the original planners, he had a full 
understanding of the project. Upon the further-delayed 
recovery, Rynearson’s satisfactory performance, and the need 
for an onsite manager, arrangements were made with SCH to 
approve Rynearson as the permanent project manager, which, 
after some delay, was finalized on August 16, 1982. 

About June 28, 1982, Cleasby conferred with his immediate 
superior, Vice President Robert Ramsey, concerning his job 
status. Ramsey told him that he was discharged and that he 
would not be returning to Saudi Arabia, giving as reasons that 
he had been away a long time, everybody was extremely pleased 
with Rynearson’s performance, and it would be inappropriate 
to replace Rynearson. On July 6, 1982, Cleasby conferred with 
John Free, senior vice president, who told him that he was not 
discharged but that he would not be returned to his job and that 
they would find a place for him in their organization. On July 
16, 1982, there was a further discussion with both Ramsey and 
Free; he was again told that he would not be returned to Saudi 
Arabia, the previous reasons were again discussed, and, in 
addition, administrative and personnel problems and 
unsatisfactory job performance were suggested as other 
reasons. Particularly, Cleasby was told that his return required 
the approval and consent of Dr. Nassif, resident manager of 
SCH, who would not be available for consultation until about 
September 15, 1982. There was some evidence that a request 
had been made for a visa permitting Cleasby to return to Saudi 
Arabia. 

There were no further business contacts with Daly. Cleasby’s 
overseas salary was restored, but he was not required to 
perform any work. About September 20 Cleasby had his 
attorney contact Daly again, requesting reassignment as project 
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manager and suggesting that otherwise some legal action would 
be taken. Daly responded by letter of October 13, 1982, 
discharging Cleasby effective September 25, 1982. This suit 
followed. 

Cleasby’s main theory of recovery is that he performed a 
fully integrated contract, and since there were no express 
provisions for termination, Daly was without authority to do 
so. Cleasby claims the measure of damages is the amount of the 
unpaid salary for the balance of the contract term, including 
bonuses and special damages, citing Sullivan v. David City 
Bank, 181 Neb. 395, 148 N.W.2d 844 (1967). He assigns as error 
(1) the ruling of the trial court that the contract was not fully 
integrated and that there was an implied right of Daly to 
terminate the contract upon good cause shown, (2) the court’s 
instructions on plaintiff’s burden of proof and damages, and 
(3) the ruling of the court that the Nebraska Wage Payment and 
Collection Act, Neb. Rev. Stat. §§ 48-1228 et seq. (Reissue 
1984), was inapplicable. Cleasby’s petition alleges the written 
contract, Daly’s refusal to return him to Saudi Arabia on July 
16, 1982, performance, wrongful discharge by Daly on 
September 25, 1982, and damages. 

Daly’s defenses are that Cleasby failed to meet his burden of 
proof; that there were implied provisions and conditions to the 
contract that were violated by Cleasby, including his required 
personal presence at the jobsite, except for annual leave, R and 
R, and temporary absences; that Daly had a right to terminate 
the contract because of Cleasby’s extended absence from the 
jobsite; and that there was a right to terminate the contract 
because of business necessity. 

There is confusion in the record concerning the date that 
Cleasby’s 2-year employment contract was terminated. Cleasby 
claims September 25, 1982, and Daly claims July 16, 1982. 

“The refusal of an employer. to allow an employee to 
perform the duties required of him by his employment amounts 
to his dismissal from such employment.” (Syllabus of the 
court.) Schlueter v. School Dist. No. 42, 168 Neb. 443, 96 
N.W.2d 203 (1959). 

Cleasby’s petition alleges that Daly refused to return him to 
the jobsite on July 16, 1982, which is fully supported in the 
evidence. The written employment contract was terminated on 
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July 16, 1982, and the jury should have been so instructed. 

Whether the contract between Daly and Cleasby was fully 
integrated is discussed first. The following three tests are 
appropriately applied to determine if a transaction has been 
completely integrated: (1) Was the contract complete; did it 
include the whole or only a part of the transaction? (2) Does the 
evidence outside the writing vary or controvert the written 
terms? (3) Was the writing intended to cover the whole 
transaction, as shown by the conduct and language of the 
parties and the surrounding circumstances? In answering these 
questions, sometimes the court will have to look no further 
than the instrument itself. The court, not the jury, decides as a 
preliminary matter the extent to which a transaction is 
embodied in the writing. Jraudt v. Nebraska PP. Dist., 197 
Neb. 765, 251 N.W.2d 148 (1977). 

From a reading of the contract the greater part relates to 
employee benefits without reference to his duties, 
responsibilities, or required performance. There are no 
provisions for job description, level of performance and job 
review, discharge and termination rights of either party, rights 
of the parties in the event of unforeseen absences from the 
jobsite (an issue here), or inability to perform the contract 
except as provided in the force majeure provisions. 

The lack of such important provisions in the writing 
indicates that the contract was not complete; it clearly described 
only a part of the agreement. From an examination of the 
contract alone, it is apparent that the transaction was not 
completely integrated. In addition, the evidence at trial did not 
vary the written terms. Finally, the conduct of the parties, 
specifically that of Cleasby in his performance of work on the 
jobsite in Saudi Arabia, indicates that the parties intended there 
to be more to the contract than was embodied in the writing. 

None of the three Zraudt tests are met. The trial court 
properly ruled early in the evidence that the contract was not 
fully integrated, and it was implied that each party had the right 
to terminate it for cause. See McIntyre v. Plywood Company, 
24 Wash. App. 120, 600 P.2d 619 (1979). 

The policy of the law is to supply in contracts what is 
presumed to have been inadvertently omitted or to have 
been deemed perfectly obvious by the parties . 
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[Whatever may fairly be implied from the terms or nature 
of an instrument is, in the eyes of the law, contained in it. 
17 Am. Jur. 2d Contracts § 255 at 649 (1964). 

We next discuss Daly’s cross-appeal and claim of error, the 
denial of its motion for directed verdict made at the close of the 
evidence based on (1) Cleasby’s failure of proof and (2) 
justification for termination because of business necessity. 

A motion for a directed verdict must, for the purpose of 
decision thereon, be treated as an admission of the truth of 
all material and relevant evidence submitted on behalf of 
the party against whom the motion is directed. Such party 
is entitled to have every controverted fact resolved in his 
favor and to have the benefit of every inference that can 
reasonably be deduced from the evidence. Where, 
however, the facts adduced to sustain an issue are such that 
reasonable minds can draw but one conclusion therefrom, 
it is the duty of the court to decide the question as a matter 
of law rather than to submit it to a jury for determination. 

Hoefer v. Marinan, 195 Neb. 477, 480, 238 N.W.2d 900, 903 
(1976). 

Daly’s answer denied Cleasby’s petition and alleged the 

defense that 
plaintiff became ill in April of 1982 while on leave, and 
continued to be ill and allegedly unable to perform his 
contract for at least three months, and the substantial 
requirements of defendant’s contracts in Saudi Arabia 
made it imperative that a project manager be placed 
permanently in plaintiff’s former station soon after 
plaintiff suffered his illness, and plaintiff was therefore 
replaced for reasons of business necessity, and plaintiff’s 
employment contract for service in Saudi Arabia was 
terminated. 

(Emphasis supplied.) 

The answer raises two separate proof issues: (1) Cleasby had 
the burden to prove his performance of the contract, Neb. Rev. 
Stat. § 25-836 (Reissue 1979), and Timmerman v. Hertz, 195 
Neb. 237, 238 N.W.2d 220 (1976); and (2) Daly had the burden 
to prove justification because of business necessity. 

The annotation in 21 A.L.R.2d 1247 at 1249 (1952) states: 

Whether or not the facts present a situation which justifies 
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the discharge of the employee is usually a question for the 
jury. 

The courts have stated that among the factors to be 
considered are the duration and nature of the illness or 
incapacity, the term of the contract of employment, the 
type of services to be rendered, the necessities of the 
employer, and whether the services may be reasonably and 
substantially performed for a time by another. 

In a personal service contract there is an implied 
condition that the employee will be able to perform at the 
time stipulated for performance. And some courts have 
said generally that where a contract of employment is not 
absolute, the inability of the employee to perform services 
due to sickness or other disability discharges both parties 
from further performance. 

See, also, 18 S. Williston, A Treatise on the Law of Contracts 
§ 1942 (3d ed. 1978). 

There is a conflict in the evidence as to whether Cleasby 
performed all of the contract terms as required, so that issue 
was properly a fact question for the jury. 

Daly’s affirmative defense of business necessity as 
justification for terminating Cleasby’s 2-year employment in 
Saudi Arabia is discussed next. That defense is included in 
instruction No. 9, considered at the jury instruction 
conference. Daly filed 15 requested instructions that were 
refused by the court; however, they are not included in the 
record here. 

Business necessity is sometimes called impossibility of 
performance, extreme impracticability, frustration of contract, 
or implied condition in the promise. That defense has as a 
foundation the supervening impossibility caused by the 
unforeseen illness and extended recovery time, absent fault, the 
employer’s unusual necessities to replace, and compliance with 
foreign administrative rules. It is fully discussed in Annot., 84 
A.L.R.2d 12 at 50 (1962): “The theory that under some 
circumstances the contract, although absolute in terms, should 
be read as if it contained an excusing condition relative to the 
contingency which developed has been rather widely adopted . . 

” 


Daly presented evidence concerning the necessity of having 
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its employees who were to work in Saudi Arabia be approved by 
the Saudi Arabians and that Daly was not free to replace 
personnel at will. Evidence was also presented that the Saudi 
Arabians usually approved whomever Daly proposed. While 
the circumstances of Daly’s not being entirely free to return 
Cleasby to Saudi Arabia may have been a factor in its decision 
to replace Cleasby with Rynearson, under the facts it does not 
rise to the level of impossibility due to foreign law that is an 
excuse for breach of contract. See 18S. Williston, supra § 1938. 

The Restatement (Second) of Contracts § 261 at 313 (1981), 
states: 

§ 261. Discharge by Supervening Impracticability 

Where, after a contract is made, a party’s performance 
is made impracticable without his fault by the occurrence 
of an event the non-occurrence of which was a basic 
assumption on which the contract was made, his duty to 
render that performance is discharged, unless the 
language or the circumstances indicate the contrary. 

Further, the Restatement, supra § 265 at 334-35, states: 

§ 265. Discharge by Supervening Frustration 

Where, after a contract is made, a party’s principal 
purpose is substantially frustrated without his fault by the 
occurrence of an event the non-occurrence of which was a 
basic assumption on which the contract was made, his 
remaining duties to render performance are discharged, 
unless the language or the circumstances indicate the 
contrary. 

The evidence concerning Cleasby’s illness and absence 
strongly supports Daly’s affirmative defense of business 
necessity. In addition, the evidence that performance was 
urgently required in Saudi Arabia, that there was a need for a 
manager currently informed of all developments and problems, 
and that there was an ongoing need to promote and maintain 
acceptable administrative relationships with SCH and the 
National Guard also supports the defense of business necessity. 
Lastly, there is the uncontroverted and convincing evidence that 
Daly was required to obtain approval of replacements, that 
Cleasby was barred from returning to Saudi Arabia without the 
express consent of a certain Dr. Nassif, and that his consent 
could not have been obtained before September 15. 
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A mere scintilla of evidence is not enough to require the 
submission of an issue to the jury. Langemeier, Inc. yv. 
Pendgraft, 178 Neb. 250, 132 N.W.2d 880 (1965). The evidence 
on the issue of justification because of business necessity is 
undisputed and conclusive in favor of Daly, and reasonable 
minds could draw but one conclusion, that Daly was justified as 
a matter of law because of business necessity to terminate 
Cleasby’s 2-year employment in Saudi Arabia on July 16, 1982. 

Even so, Daly’s motion for a directed verdict was properly 
denied, since the pleadings and the evidence present other issues 
for trial, including damages for unpaid compensation due 
before and after July 16, 1982, and for consequential damages. 

The jury should have been instructed that Daly’s termination 
of Cleasby’s employment in Saudi Arabia was without fault and 
justified, whether or not such was requested by Daly. Enyeart v. 
Swartz, 213 Neb. 732, 331 N.W.2d 513 (1983). Failure to do so 
was prejudicial error. The judgment is set aside, and the cause is 
remanded for trial on all remaining issues. 

It is not necessary to discuss the other assigned errors. 

Since upon remand plaintiff may again present the issue of 
attorney fees under the Nebraska Wage Payment and 
Collection Act, §§ 48-1228 et seq., it is noted that this is a 
special statutory remedy for the recovery of unpaid wages. 
Rudolf v. Tombstone Pizza Corp., 214 Neb. 276, 333 N.W.2d 
673 (1983). The cause of action stated here is a suit to recover 
damages for breach of contract, so the provisions of the 
Nebraska Wage Payment and Collection Act do not apply. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CHEUVRONT, D.J., dissenting. 

I agree that the employment contract between Daly and 
Cleasby was not fully integrated; I further agree that the 
Nebraska Wage Payment and Collection Act does not apply. 

I respectfully dissent from that portion of the majority 
opinion which states: “The evidence on the issue of justification 
because of business necessity is undisputed and conclusive in 
favor of Daly... .” In my opinion the record in this case does 
not support such a conclusion. Rather, a factual question did 
exist which was for the jury to decide. Even Daly’s own 
employees gave conflicting reasons for the discharge. I would 
affirm. 
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DOLORES LONDON, APPELLANT, V. JUDITH A. STEWART, 
PERSONAL REPRESENTATIVE OF THE ESTATE OF JERRY W. 
STEWART, DECEASED, APPELLEE. 

376 N.W.2d 553 


Filed November 15, 1985. No. 84-434. 


1. Negligence: Proximate Cause. An efficient intervening cause is a new and 
independent force which breaks the causal connection between the original 
wrong and the injury. 


2. . An intervening cause is one which comes into active operation 
in producing the result after the negligence of the defendant. 
3. : . An intervening force is one which actively operates in 


producing harm to another after the actor’s negligent act or omission has been 
committed. 

4. Negligence: Proximate Cause: Liability. 1f the effects of the actor’s negligent 
conduct actively and continuously operate to bring about harm to another, the 
fact that the active and substantially simultaneous operation of the effects of a 
third person’s innocent, tortious, or criminal act is also a substantial factor in 
bringing about the harm does not protect the actor from liability. 

5. Jury Instructions. It is the duty of the trial court to instruct the jury only on 
issues which are pleaded and which find support in the evidence. 

6. Negligence: Liability: Damages. If the separate and independent acts of 
negligence by different persons combine to produce a single injury, each 
participant is liable for the damage, although one of them alone could not have 
caused the result. 

7. Evidence: Juries. Marginally relevant evidence which is outweighed by the 
danger of unfair prejudice, confusion, or misleading the jury should be 
excluded. 

8. Evidence: Negligence: Proximate Cause: Jury Instructions. Where the evidence 
is conflicting as to the negligence of a party and the proximate cause of an 
accident, those issues must be submitted to the jury. 


Appeal from the District Court for Madison County: 


RICHARD P. GARDEN, Judge. Reversed and remanded for a new 
trial. 


George H. Moyer, Jr., of Moyer, Moyer, Egley & Fullner, for 
appellant. 


David A. Domina of Domina & Gerrard, P.C., for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 
Following a jury trial of a case involving an October 25, 
1981, automobile accident, a verdict and judgment were 
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entered in favor of the defendant, Judith A. Stewart. Plaintiff, 
Dolores London, has appealed, alleging as errors the giving of 
certain instructions, the reception of evidence of a compromise 
settlement between plaintiff and a former defendant, Anthony 
G. Siecke, and the trial court’s failure to direct a verdict for the 
plaintiff on the issue of liability. We reverse and remand for a 
new trial. 

Plaintiff was a passenger in an automobile being driven at 
approximately 1:30 a.m. in a westerly direction by Jerry W. 
Stewart, defendant Judith Stewart’s decedent. That automobile 
collided with one being driven in an easterly direction by Siecke. 
The road on which the accident occurred had an asphalt surface 
which was measured to be 23 feet 7 inches in width. 

There was testimony that the Siecke automobile did not have 
its headlights on. Mrs. Siecke testified that the headlights were 
on at all times. She also said that her husband was operating 
their automobile in the right-hand lane of traffic and that the 
Stewart automobile headed right toward them and was being 
driven on the wrong side of the road. However, Mrs. Stewart 
testified that her husband was driving on his own side of the 
road. Both Stewart and Siecke had been drinking. 

Identifiable gouge marks and skid marks would tend to 
indicate that both vehicles were pretty much in the south, or 
eastbound, lane of traffic. Immediately after the accident, the 
Siecke automobile was located in the south lane of traffic, 
headed east, and the Stewart vehicle was in the north lane, 
facing southeast. 

Although plaintiff named both Siecke and Stewart, by his 
personal representative, as defendants, a settlement was made 
with Siecke and the case was dismissed as to him. 

By instruction No. 11 the jury was told that Stewart had 
alleged that the negligence of Siecke intervened between any 
negligence of Stewart and the injury to plaintiff and that if the 
jury so found that Siecke was negligent and that such negligence 
was an intervening cause and was the proximate cause of 
plaintiff’s injuries, then the jury must find for the defendant 
Stewart. Instruction No. 17, defining intervening cause, was 
also given by the court. Plaintiff objected to both instructions. 

Instruction No. 17 was taken from NJI 3.43 and reads as 
follows: 
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An efficient intervening cause is a new and independent 
act, itself a proximate cause of an injury, which breaks the 
causal connection between the original wrong and the 
injury. A person is not legally responsible for an injury if it 
would not have resulted but for the interposition of an 
efficient intervening cause, which he should not have 
reasonably anticipated. 
If an action is of a character which, according to the 
usual experience of mankind, is liable to invite, induce, or 
set into operation the intervention of some subsequent 
cause, the subsequent cause is not an efficient intervening 
cause. 
This court has frequently dealt with what constitutes “an 
efficient intervening cause.” In Shelton v. Board of Regents, 
211 Neb. 820, 825, 320 N.W.2d 748, 752 (1982), this court 
stated: 
An efficient intervening cause is a new and independent 
force which breaks the causal connection between the 
original wrong and the injury. Coyle v. Stopak, supra. In 
Coyle, supra at 606-07, 86 N. W.2d at 768, we further said: 
“ ‘The causal connection is broken if between the 
defendant’s negligent act and the plaintiff’s injury “there 
has intervened the negligence of a third person who had 
full control of the situation and whose negligence was such 
as the defendant was not bound to anticipate and could 
not be said to have contemplated, which later negligence 
resulted directly in the injury to the plaintiff.” ’ ” 

See, also, Welsh v. Zuck, 192 Neb. 1, 218 N.W.2d 236 (1974); 

Lock v, Packard Flying Service, Inc., 185 Neb. 71, 173 N.W.2d 

516 (1970). 

It is the defendant’s position that the alleged negligence of 
Stewart occurred first and merely created a condition upon 
which the negligence of the other driver, Siecke, caused the 
injury. Emphasis is given to the positions of the Restatement 
(Second) of Torts § 441(1) (1965) and Prosser and Keeton on 
the Law of Torts, Proximate Cause § 44 (Sth ed. 1984). Both 
authorities indicate that an intervening cause occurs after the 
initial negligence of the actor. “An intervening cause is one — 
which comes into active operation in producing the result after 
the negligence of the defendant. ‘Intervening’ is used in a time 
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sense; it refers to latter events.” Prosser and Keeton, supra at 
301. “An intervening force is one which actively operates in 
producing harm to another after the actor’s negligent act or 
omission has been committed.” The Restatement, supra at 465, 

These statements are correct as far as they go. However, both 
definitions suggest that the intervening force is one which 
actively operates to produce the harm after the negligent act of 
the defendant has been committed. If the negligence of the 
defendant is continuing in nature, actions of both parties 
constitute concurring negligence. The rule is stated in 
Restatement (Second) of Torts § 439 at 464 (1965): 

If the effects of the actor’s negligent conduct actively and 
continuously operate to bring about harm to another, the 
fact that the active and substantially simultaneous 
operation of the effects of a third person’s innocent, 
tortious, or criminal act is also a substantial factor in 
bringing about the harm does not protect the actor from 
liability. 
(Emphasis supplied.) 

Here, there was evidence which would support a conclusion 
that Stewart was on the wrong side of the road right up to the 
time of impact. If this was true, he was guilty of active and 
continuous negligence which was either the proximate or a 
proximately contributing cause of the accident. 

The giving of an instruction on intervening cause was not 
appropriate in this instance. It is the duty of the trial court to 
instruct the jury only on issues which are pleaded and which 
find support in the evidence. Maloney v. Kaminski, 220 Neb. 
55, 368 N.W.2d 447 (1985). That the giving of such instruction 
was prejudicial to the rights of the plaintiff is apparent. 

If the separate and independent acts of negligence by 
different persons combine to produce a single injury, each 
participant is liable for the damage, although one of them alone 
would not have caused the result. Libbey-Owens Ford Glass 
Co. v. L & M Paper Co., 189 Neb. 792, 205 N. W.2d 523 (1973). 

As to the issue relating to evidence of a compromise 
settlement, the record discloses that on April 9, 1984, during the 
course of the trial, Mrs. Siecke, in testifying as a witness for the 
plaintiff, said that at the time of the accident the automobile 
being driven by her husband was on the right side of the road. 
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On cross-examination she admitted that in a deposition given 
on July 23, 1982, she had testified that she did not know which 
side of the road they were on. She also conceded that in a 
deposition given on March 12, 1984, she stated that they were 
more on the right side of the road than on the other side, 

‘although it was disclosed on further direct examination that she 
knew they were on the right side of the roadway. 

It is quite apparent that the foregoing cross-examination was 
a proper exercise of the right to impeach the testimony of a 
witness. However, defendant’s counsel was permitted, over 
objection and on recross-examination, to inquire of Mrs. 
Siecke if it was not true that at the time of her March 12 
deposition her husband was also a defendant in this lawsuit. 
She, of course, admitted that such was the case. She also 
admitted that at the time of the earlier testimony she was suing 
the estate of Jerry Stewart. The attempt of plaintiff’s counsel to 
show the result of that last litigation was denied by the trial 
court. 

It seemed to be the position of defendant’s counsel and of the 
trial court that the above testimony of the role of Mrs. Siecke’s 
husband in the lawsuit was properly admitted under the 
provisions of Neb. Rev. Stat. § 27-408 (Reissue 1979), which 
provides in pertinent part as follows: “Evidence of .. . 


compromising . . . a claim which was disputed . . . is not 
admissible to prove liability .... This rule. . . does not require 
exclusion when . . . offered for another purpose, such as 


proving bias or prejudice of a witness... .” 

Assuming that such evidence constitutes evidence of 
compromising a claim involving the witness, it is difficult to see 
that such testimony could be the result of bias arising out of 
such compromise. We agree with the plaintiff that the questions 
asked of Mrs. Siecke were clearly intended to suggest that her 
husband had paid Dolores London; therefore, it is assumed, 
the jury would not want to compensate plaintiff twice. 
However, there must be something about the settlement of the 
claim against the husband of the witness that might influence 
her to testify falsely. 

It is conceivable that at a time when the suit against her 
husband was still active, Mrs. Siecke might want to testify 
favorably to him, i.e., that he was on his own side of the road at 
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all times. Contrariwise, once his liability was settled, other than 
the desire to tell the truth, she would have no reason to care on 
which side of the road he was, and an answer that she did not 
know would not be unexpected. In the present case the sequence 
was just the opposite. 

We see no logical connection between the facts testified to by 
Mrs. Siecke and the status of her husband’s lawsuit. We see no 
relevance to the testimony. At best, any possible relevance was 
outweighed by the danger of unfair prejudice, confusion, or 
misleading of the jury. Neb. Rev. Stat. § 27-403 (Reissue 1979). 
Plaintiff’s objection should have been sustained. 

From our review of the record, the evidence was conflicting 
as to the negligence of the defendant and the proximate cause of 
the accident. As such, that issue must be submitted to the jury. 
Fangmeyer v. Reinwald, 200 Neb. 120, 263 N.W.2d 428 (1978). 

The judgment is reversed and the cause remanded for a new 
trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

Krivosua, C.J., concurring in the result. 

I concur in the result reached by the majority in this case. I 
write separately, however, because I do not agree with the 
majority’s conclusions concerning the evidence of the 
compromise settlement. In my view the evidence of a settlement 
in this case was properly admitted into evidence under the 
provisions of Neb. Rev. Stat. § 27-408 (Reissue 1979). The 
majority suggests that evidence of the settlement in this case 
could not show any bias on the part of the witness. The 
majority further suggests that once Mr. Siecke’s liability was 
settled, Mrs. Siecke would have no desire to tell anything but 
the truth. Section 27-408, however, contemplates that there may 
be situations where parties settle on condition that the 
defendant with whom the settlement is made will render 
favorable testimony on behalf of the plaintiff. It may very well 
be that a plaintiff is willing to accept a lesser settlement if the 
defendant, once freed of liability, will agree to testify favorably 
for the plaintiff. Such a situation does constitute a bias which 
may be disclosed under § 27-408. In 2 J. Weinstein & M. Berger, 
Weinstein’s Evidence ¢ 408[05] at 408-27 (1985), the noted 
authors observe, “The other general exception to Rule 408’s 
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exclusionary force is proof of bias or prejudice of a witness. 
Need for the evidence is most common when the witness has 
compromised his claims against a litigant in the suit being 
tried.” 

In the case of John McShain, Inc. v. Cessna Aircraft Co., 
563 F.2d 632 (3d Cir. 1977), a similar situation was presented. In 
May of 1969 John McShain, Inc., purchased from Wings, Inc., 
for $282,136 an aircraft manufactured by Cessna Aircraft Co. 
In December of 1969 the main landing gear of the plane 
collapsed as the plane alighted on the runway in Baltimore. 
After notifying Cessna, McShain had the aircraft repaired by 
Butler Aviation-Friendship, Inc. The plane was then returned 
to McShain. After 5 hours of further flight, the plane’s landing 
gear once more gave way upon touchdown. McShain filed a suit 
against Cessna, and Cessna joined Butler as a third-party 
defendant. When a witness for McShain, who was an employee 
of Butler’s sister corporation, testified, Cessna sought to 
introduce a release executed between McShain and Butler for 
the purpose of impeaching the witness’ testimony. In upholding 
the trial court’s ruling, the court of appeals said at 635: 

We: believe that Judge McGlynn did not commit 
reversible error in admitting the agreement and in allowing 
comments upon it. The fact that a sister corporation of 
Harmon’s employer had been released from liability in 
exchange for Harmon’s testimony cast doubt upon 
Harmon’s impartiality. Thus, as counsel for McShain 
appeared to contend at oral argument, McShain’s claim is 
in reality that the potential prejudice from the admission 
of the agreement outweighed the agreement’s probative 
value. 

The situation in the instant case is even stronger. I believe that 
the district court was correct in permitting the evidence of the 
compromise to be presented to the jury for the jury’s 
consideration under the provisions of § 27-408. While there is 
always prejudice resulting from such testimony, this is 
recognized as one of the exceptions. “In permitting 
cross-examination on such subjects, Rule 408 has determined, 
in effect, that the need to evaluate a witness’s credibility 
normally outweighs the policy of encouraging compromises.” 2 
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J. Weinstein & M. Berger, supra at 408-28. While I concur in the 
result reached by the majority in this case, I would not have 
found the evidence of the compromise to be error. 


SANITARY AND IMPROVEMENT District No. 95 OF DOUGLAS 
County, NEBRASKA, A CORPORATION, ET AL., APPELLANTS, V. CITY 
OF OMAHA, NEBRASKA, A MUNICIPAL CORPORATION, APPELLEE. 
376 N.W.2d 767 


Filed November 22, 1985. No. 83-775. 


1. Municipal Corporations: Ordinances: Annexation. Neither Neb. Rev. Stat. 
§ 14-373 nor § 19-3101 (Reissue 1983) applies where a city of the metropolitan 
class seeks to adopt an ordinance annexing land adjacent to the city’s 
boundaries. 

2. Statutes. Where the words of a statute are plain, direct, and unambiguous, no 
interpretation is needed to ascertain their meaning. 

3. Municipal Corporations: Annexation. The act of annexation is a matter of 
statewide concern, and therefore the state statutes, and not the city charter 
provision, are controlling. 

____. The determination of the City of Omaha, Nebraska, to annex 
or not to annex outlying property is a purely municipal concern, but this is not 
true of the annexation process which necessarily affects property outside the 
municipality and persons who are not inhabitants of the city. The protection of 
such persons and property is a matter of state concern, and in fulfillment of its 
duties in this respect, the state must fix the rules and regulations pertaining to 
annexation procedures. 

. A municipality cannot annex property for revenue purposes 


only. 

6. Municipal Corporations: Ordinances: Proof. The burden is on one who attacks 
an ordinance, valid on its face and enacted under lawful authority, to prove facts 
to establish its invalidity. 

7. Sanitary and Improvement Districts: Municipal Corporations: Legislature. A 
sanitary and improvement district, like a municipal corporation, is a creation of 
the Legislature. The Legislature may prescribe how and in what manner this 
legal entity may be created, and, by the same token, as is true with municipal 
corporations, may determine how it can be discontinued. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Affirmed. 


Lyle E. Strom of Fitzgerald, Brown, Leahy, Strom, Schorr & 
Barmettler, and Robert J. Huck of Croker, Huck & 
McReynolds, for appellants. 
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Herbert M. Fitle, Omaha City Attorney, and Charles K. 
Bunger, for appellee. 


KrivosHa, C.J., BOsLAUGH, HASTINGS, SHANAHAN, and 
GRANT, JJ. 


KrivosHa, C.J. 

Sanitary and. Improvement District No. 95 of Douglas 
County, Nebraska, a sanitary and improvement district created 
pursuant to the laws of the State of Nebraska, and other 
persons who are electors, residents, and owners of real and 
personal property located within the boundaries of S.I.D. No. 
95 (hereinafter collectively referred to as S.I.D. No. 95) appeal 
from an order entered by the district court for Douglas County, 
Nebraska, denying S.I.D. No. 95’s request for a permanent 
injunction to enjoin the City of Omaha from enforcing 
annexation ordinance No. 29545. By this ordinance the City of 
Omaha annexed Mockingbird Hills West Subdivision, the area 
served by S.I.D. No. 95. 

S.1.D. No. 95 maintains that the annexation was invalid and 
should have been enjoined because (1) the city failed to follow 
the provisions of Neb. Rev. Stat. §§ 19-3101 and 14-373 
(Reissue 1983), which S.I.D. No. 95 maintains was mandatory; 
(2) the city annexed Mockingbird Hills West Subdivision solely 
for the purpose of generating revenues; (3) the city failed to 
refer the proposed annexation to the planning department for a 
determination as to whether the annexation conformed with 
the city’s master plan as required by § 7.06 of Omaha’s home 
rule charter of 1956; (4) the city failed to make a good faith 
study of its ability to provide essential services to the annexed 
area; and (5) Neb. Rev. Stat. § 14-117 (Reissue 1983) is 
unconstitutional and void in that it subjects S.I.D. No. 95 to 
taxation without representation and operates to deny S.I.D. 
No. 95 and those similarly situated due process of law and equal 
protection of the law in contravention of the fifth and 
fourteenth amendments of the Constitution of the United 
States and §§ 3 and 21 of article I of the Constitution of 
Nebraska. We believe the district court was correct in denying 
the injunction, and, accordingly, we affirm. 

Mockingbird Hills West Subdivision is located in Douglas 
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County, Nebraska, and is generally bounded by 96th Street on 
the east, 108th Street on the west, L Street on the north, and Q 
Street on the south. The area contains 268 acres. Within the 
area there are 527 single-family homes, 14 duplexes, 46 
apartments, | school, 1 park, 6.9 miles of improved streets, 
sanitary and storm sewers, 2 commercial areas, and 2,103 
residents. On July 28, 1981, the Omaha City Council adopted 
ordinance No. 29545, which annexed Mockingbird Hills West 
Subdivision to the City of Omaha. The mayor signed the 
ordinance on July 29, 1981. 

We turn first to the assignment of error concerning the city’s 
failure to comply with either § 14-373 or § 19-3101. Section 
14-373 provides: 

Each city of the metropolitan class is authorized and 
required to prepare a plan for its future physical 
development and growth. Such plan shall be prepared, 
and shall be carried out by an appropriate city board or 
official. The plan may include such lands outside the 
corporate limits of the city as may bear a relation to the 
development of the city. A planning board may be given 
such other powers and duties by statute or charter as may 
be appropriate. 

(Emphasis supplied.) 

Section 19-3101 provides as follows: 

The county board of any county in which there is a city 
of the metropolitan or primary class shall appoint an 
advisory committee comprised of persons residing outside 
of the city of the metropolitan or primary class, within 
three miles of the corporate limits thereof and outside of 
any city or village, and owning property within said 
three-mile zone. Such committee shall be composed of 
five members to be appointed for a two-year term and 
such committee shall advise the planning commission and 
city council of such metropolitan or primary city on all 
matters of planning and zoning relating to that area which 
is outside of the metropolitan or primary city, within three 
miles of the corporate limits of such city, and outside of 
any city or village. 
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While the record in this case would support the contention 
that the annexation ordinance was not submitted to a planning 
board pursuant to § 14-373 or to an advisory board pursuant to 
§ 19-3101, the evidence does show that prior to the enactment 
of the ordinance by the Omaha City Council, public hearings 
were held before the Omaha Planning Commission. On July 8, 
1981, the planning board recommended passage of the 
annexation by a vote of 7 to 0. More importantly, however, we 
believe that neither § 14-373 nor § 19-3101 applies where a city 
of the metropolitan class seeks to adopt an ordinance annexing 
land adjacent to the city’s boundaries. Therefore, the fact that 
neither of these sections may have been complied with would 
not be of significance. 

The authority for a city of the metropolitan class to annex 
land is specifically provided by § 14-117. That section provides: 

The corporate limits of any city of the metropolitan 
class shall be fixed and determined by the council of such 
city by ordinance. The city council of any metropolitan 
city may at any time extend the corporate limits of such 
city over any lands, lots, tracts, street or highway, such 
distance as may be deemed proper in any direction, and 
may include, annex, merge or consolidate with such 
metropolitan city, by such extension of its limits, any 
adjoining city of the first class having less than 10,000 
population or any adjoining city of the second class or 
village.... 

There is no contention made that § 14-117 was not complied 
with or that the manner in which the ordinance was adopted did 
not comply with the laws of the State of Nebraska. 

An examination of both §§ 14-373 and 19-3101 discloses that 
neither section applies with regard to annexations. Section 
14-373 requires each city to prepare a plan for its future physical 
development and growth. The section then further provides 
that “[t]he plan may include such lands outside the corporate 
limits of the city as may bear a relation to the development of 
the city.” (Emphasis supplied.) The fact that the requirement 
imposed upon the city is limited only to land within the 
boundaries of the metropolitan city is, in our view, significant. 
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While the statute authorizes the city to include land outside the 
city if it desires to do so in order to effect orderly planning for 
physical development, the statute does not impose such a 
requirement. We have regularly held that the word “may” is 
permissive and not mandatory. See Buhrmann v. Sellentin, 218 
Neb. 288, 352 N.W.2d 907 (1984). It would therefore be 
anomalous if, on the one hand, we were to hold that a city of the 
metropolitan class was not required to include within its plan 
lands outside the corporate limits of the city and, at the same 
time, hold that the failure to prepare a plan which included land 
outside the city prevented the city from annexing the land. We 
do not believe that such a meaning can be obtained from a 
reading of the statute. Where the words of a statute are plain, 
direct, and unambiguous, no interpretation is needed to 
ascertain their meaning. See City of Scottsbluff v. Tiemann, 
185 Neb. 256, 175 N.W.2d 74 (1970). 

Similarly, we believe that § 19-3101 has no application to the 
instant case. Section 19-3101 provides in part that the function 
of the committee shall be to advise the planning commission 
and city council “on all matters of planning and zoning relating 
to that area which is outside of the metropolitan or primary city, 
within three miles of the corporate limits of such city... .” It 
appears to us that the purpose of this section is to assist the city 
in regulating land which is not a part of the city but is within its 
zoning jurisdiction. See Neb. Rev. Stat. § 14-116 (Reissue 
1983). The instant case is not dissimilar to the case of City of 
Parkview v. City of Grand Island, 188 Neb. 267, 196 N.W.2d 
197 (1972). In that case the city of Parkview sought to have an 
annexation ordinance adopted by the city of Grand Island 
declared invalid. One of the grounds urged by the city of 
Parkview was Grand Island’s failure to first obtain prior 
recommendation from the regional planning commission for 
Hall County, Nebraska, as required by Neb. Rev. Stat. 
§ 18-1306 (Reissue 1970). In rejecting that contention we 
observed that the section did not require a recommendation in 
regard to annexation and the failure to do so did not invalidate 
the ordinance. We believe the same to be applicable in the 
instant case. Section 19-3101 simply affords persons residing 
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outside of the boundaries of a metropolitan city, but within the 
3-mile zoning area, an opportunity to make recommendations 
as to how the land outside of the boundaries shall be regulated 
and how the land may be used. Once the land is to be annexed, 
however, the provisions of § 19-3101 have no application. 
Because neither § 14-373 nor § 19-3101 has any direct 
application to the act of annexation, the failure of the city to 
comply with either section is of no relevance. 

We next turn to S.I.D. No. 95’s claim that the city failed to 
comply with §§ 7.04 and 7.06 of Omaha’s home rule charter. 
Section 7.06 of the city charter requires that certain matters be 
referred to the planning board for a determination as to 
whether the act being contemplated conforms with the city’s 
master plan. The ordinance provides: 

No ordinance or resolution which deals with the - 
acquisition, extension, widening, narrowing, removal, 
relocation, vacation, abandonment, sale, or change in the 
use of any public way, transportation route, ground, open 
space, building, or structure, the subject matter of which 
has not been previously reported on by the Planning 
Department in accordance with the provisions of section 
7.05 of this charter, shall be adopted by the Council unless 
and until such ordinance or resolution shall first have been 
referred to the Planning Department and a report 
rendered thereon regarding conformity of the matter 
involved to the master plan... . 

Section 7.04 prescribed what the master plan shall contain. 

While it may reasonably be argued that the annexation of 
adjoining land does not fall within any of the categories set out 
in.§ 7.06 and, further, that the planning department did in fact 
render areport when it advised the planning commission before 
its action, we need not reach those issues. It is beyond question 
that the act of annexation is a matter of statewide concern, and 
therefore the state statutes, and not the city charter provision, 
are controlling. In City of Millard v. City of Omaha, 185 Neb. 
617, 621, 177 N.W.2d 576, 579 (1970), we said: 

The determination of the city of Omaha to annex or not to 
annex outlying property is a purely municipal concern, 
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but this is not true of the annexation process which 
necessarily affects property outside the municipality and 
persons who are not inhabitants of the city. The protection 
of such persons and property is a matter of state concern 
and in fulfillment of its duties in this respect, the state 
must fix the rules and regulations pertaining to 
annexation procedures. 
See, also, S..D. No. 95 v. City of Omaha, 219 Neb. 564, 365 
N.W.2d 398 (1985). Being, therefore, a matter of statewide 
concern, the provisions of § 14-117 are the applicable 
requirements for annexation, and not the City of Omaha’s 
charter. As we have indicated, while we have doubt as to 
whether annexation is included within the provisions of charter 
§ 7.06, we nevertheless need not reach that issue because the 
evidence conclusively establishes that the requirements of the 
state statute were, in all respects, met, and the annexation, 
therefore, on that basis, was valid. 

That brings us, then, to S.I.D. No. 95’s next claim, that the 
annexation was undertaken simply because the city desired to 
obtain revenue. While it is true that a municipality cannot 
annex property for revenue purposes only, see, Witham v. City 
of Lincoln, 125 Neb. 366, 250 N.W. 247 (1933), and United 
States v. City of Bellevue, Nebraska, 334 F. Supp. 881 (D. Neb. 
1971), aff'd 474 F.2d 473 (8th Cir. 1973), it is likewise true that 
the evidence in this case does not support that claim. By 
annexing the S.I.D., the City of Omaha assumed the obligation 
for all of the S.1.D.’s liabilities. See Neb. Rev. Stat. § 14-118 
(Reissue 1983). Therefore, to suggest that the city will acquire 
all of the funds of theS.1.D. without recognizing that it will also 
incur substantial obligations is to ignore the reality of the 
matter. Certainly, a city has a right to defer annexing an 
adjacent area until it determines that it can reasonably assume 
the obligations which will be imposed upon the city by reason of 
the annexation. The facts in the instant case do not support a 
claim that the city’s only objective in annexing the land in 
question was to become the recipient of increased revenues, free 
of corresponding obligations. The city was acquiring a fully 
developed area, and therefore, in addition to paying off any 
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and all bond obligations of the area, it further assumed the 
responsibility of providing all necessary improvements and 
services. “ ‘The burden is on one who attacks an ordinance, 
valid on its face and enacted under lawful authority, to prove 
facts to establish its invalidity...” ” Wagner v. City of Omaha, 
156 Neb. 163, 167, 55 N.W.2d 490, 493 (1952). The trial court 


was correct in concluding that the annexation was not solely for 
revenue purposes. 


What has been said with regard to the revenue may likewise 
be said with regard to the claim that the city has not studied the 
feasibility of providing services to the annexed area. There is no 
evidence to support a claim that the city is not prepared to’ 
provide necessary services. No evidence has been introduced to 
support a claim that the City of Omaha will not maintain and 
repair the streets and sewers, or shovel the snow upon the 
streets, or provide police or fire protection. In the event that the 
city should fail to provide adequate services for the area, the 
citizens may have some claim. But the mere fact that a 
feasibility study was not conducted to determine whether the 
city would perform the duties which it is by law obligated to 
perform does not render the annexation invalid. 

S.I.D. No. 95’s final claim of error is that the district court 
erred in failing to find that constitutional rights were violated 
by the annexation. That matter has previously been disposed of 
by this court. 

It is clear that a sanitary and improvement district, like a 
municipal corporation, is a creation of the Legislature. The 
Legislature may prescribe how and in what manner this legal 
entity may be created, and, by the same token, as is true with 
municipal corporations, may determine how it can be 
discontinued. As we said in City of Millard v. City of Omaha, 
185 Neb. 617, 622-23, 177 N.W.2d 576, 580 (1970): 

“ “Municipal corporations are political subdivisions of the 
State, created as convenient agencies for exercising such of 
the governmental powers of the State as may be entrusted 
to them. For the purpose of executing these powers 
properly and efficiently they usually are given the power 
to acquire, hold, and manage personal and real property. 
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The number, nature and duration of the powers conferred 
upon these corporations and the territory over which they 
shall be exercised rests in the absolute discretion of the 
State. Neither their charters, nor any law conferring 
governmental powers, or vesting in them property to be 
used for governmental purposes, or authorizing them to 
hold or manage such property, or exempting them from 
taxation upon it, constitutes a contract with the State 
within the meaning of the Federal Constitution. The 
State, therefore, at its pleasure may modify or withdraw 
all such powers, may take without compensation such 
property, hold it itself, or vest it in other agencies, expand 
or contract the territorial area, unite the whole or a part of 
it with another municipality, repeal the charter and 
destroy the corporation. All this may be done, 
conditionally or unconditionally, with or without the 
consent of the citizens, or even against their protest. In all 
these respects the State is supreme, and its legislative body, 
conforming its action to the state constitution, may do as 
it will, unrestrained by any provision of the Constitution 
of the United States, ” 

We know of no rule of law which would make this rule any 
different as applied to a sanitary and improvement district, 
which is another form of political subdivision. By inserting 
“sanitary and improvement districts” in place of “municipal 
corporations” in City of Millard v. City of Omaha, supra, we 
have a correct statement of the law which is dispositive of this 
issue. We are unable to find any basis to support the claim of 
S.I.D. No. 95 that the enactment of the ordinance violated the 
constitutional rights of either the district itself or any of its 
residents. 

Having therefore considered and disposed of all of the errors 
assigned by S.I.D. No. 95, we affirm the judgment of the 
district court denying the injunction. 

AFFIRMED. 

CAPORALE, J., not participating. 
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PER CURIAM. 

This appeal involves a domestic relations matter in which 
appellant questions the division of property and alimony. 
Appellee has cross-appealed, claiming excessive alimony and 
child support. Upon de novo review we conclude that the 
record fails to show an abuse of discretion with respect to any of 
these issues. The judgment is therefore affirmed. 

Appellee shall pay the costs including $1,000 to apply to 
appellant’s attorney fee in this court. 

AFFIRMED. 
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GRANT, J. 

This is an appeal from a district court order sustaining the 
motion for summary judgment filed by defendant, Paul 
Goetowski, M.D., in a medical malpractice action filed by 
plaintiff, Conrad Jacobs. On July 30, 1982, Jacobs filed a 
petition against Goetowski in the district court for Lancaster 
County. Both parties moved for summary judgment on the 
question of whether the statute of limitations had run on 
Jacobs’ claim. The district court denied plaintiff’s motion and 
sustained the motion of defendant. Jacobs timely appealed to 
this court. We sustain the denial of plaintiff’s motion for 
summary judgment, reverse the granting of defendant’s 
motion, and remand the cause. 

The undisputed facts concerning the statute of limitations 
are the following. 

Jacobs was hospitalized by Dr. J.R. Thompson for severe 
back pains on September 30, 1977. Goetowski first saw Jacobs 
a day or two after Jacobs was admitted to the hospital. 
Goetowski performed a myelogram on October 3, 1977, and 
performed a laminectomy on October 5, 1977, to remove a disk 
in Jacobs’ back. At 11 a.m. Jacobs was returned to his hospital 
room following the myelogram, and an hour later his vital signs 
were stable and he had control of his lower extremities, but he 
was complaining of discomfort. At 1 p.m. the hospital nurses’ 
records, as explained in the Goetowski deposition, showed that 
Jacobs had some stress incontinence in connection with his 
bladder function and numbness in his lower extremities. At 
8:30 a.m. on October 4, 1977, Jacobs complained that “both 
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my legs and all my organs are dead” and thought he could not 
move his right foot. At this time Jacobs, in actuality, had good 
circulation to his right foot and could move his toes. Goetowski 
testified that he did not “disconnect” Jacobs’ signs from the 
myelogram but that “it is something new and different, no 
question about it, but just what transpired and why was a 
puzzle.” 

After the two operations Jacobs remained in the hospital 
until the 25th of October, under the care of Goetowski. Jacobs 
was discharged from the hospital in a wheelchair and saw 
Goetowski for followup orthopedic consultation on November 
22 and December 23, 1977, and April 4, 1979. On April 4, 1979, 
Jacobs told Goetowski that if Goetowski could not do anything 
for him, there was no sense in seeing him further. 

On October 2, 1979, Jacobs filed notice with the Nebraska 
Director of Insurance of a claim against Goetowski. The claim 
included a proposed petition (hereinafter called the specimen 
petition) alleging injuries to Jacobs. The claim was filed 
pursuant to § 44-2840 of the Nebraska Hospital-Medical 
Liability Act, Neb. Rev. Stat. §§ 44-2801 to 44-2855 (Reissue 
1978). Jacobs’ specimen petition alleged that Jacobs was 
admitted to Lincoln General Hospital “for investigation of 
back pain, under the care of Dr. Paul Goetowski”; that on 
October 3, 1977, a myelogram was performed on Jacobs by 
Goetowski; that during the myelogram, Jacobs developed 
incontinence of the bladder and numbness of the lower 
extremities; that thereafter Jacobs “was subjected to a 
laminectomy operation” but that plaintiff’s condition after this 
operation was similar incontinence and neurological loss; and 
that Jacobs’ injuries were directly and proximately caused by 
the negligence and malpractice of Goetowski. 

A medical review panel was selected pursuant to § 44-2841. 
Only Goetowski submitted evidence to the panel. On April 21, 
1982, the review panel rendered a written report stating: “The 
members of the Medical Review Panel find from the evidence 
that the Defendant, Paul Goetowski, M.D., met the applicable 
standard of care required under the circumstances.” No other 
findings or statements, except procedural matters, were in the 
opinion submitted by the panel. 
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Based on the undisputed facts before the trial court, the 
court, by its docket entry, made the following order: “Filing 
No. 7, Motion of Defendant for Summary Judgment; 
sustained. Filing No. 5, Motion of Plaintiff for Summary 
Judgment; overruled. Attorney Shaffer [Goetowski’s attorney] 
directed to submit proposed order reflecting same.” 

Jacobs’ appeal assigns as error the trial court’s actions in 
sustaining Goetowski’s motion for summary judgment; in 
finding that Jacobs’ petition filed with the medical review panel 
pled negligence only in the myelogram procedure; in holding 
that the specimen petition could not be amended after Jacobs 
filed suit in the district court; and in holding that the statute of 
limitations began to run when the myelogram was performed 
and not when the course of treatment of Jacobs by Goetowski 
was completed. Jacobs further assigns as error the trial court’s 
denial of Jacobs’ motion for summary judgment. 

The applicable statute of limitations is found in § 44-2828. 
This statute requires that an action to recover damages based on 
alleged malpractice be brought “within two years next after the 
alleged act or omission,” except in actions which cannot be 
discovered in 2 years. Also applicable in this case is § 44-2844, 
which in part provides: “The filing of the request for review of a 
claim shall toll the applicable statute of limitations for a period 
of ninety days following the issuance of the opinion by the 
medical review panel.’”’ Jacobs filed his petition pursuant to 
§ 44-2840 on October 2, 1979. As stated above, the medical 
review panel issued its opinion on April 21, 1982, which was 
approximately 21/2 years after Jacobs’ notice. Jacobs filed his 
petition against Goetowski in the district court on July 30, 
1982, the 100th day after the medical review panel issued its 
opinion. 

The initial step in determining whether Jacobs’ cause of 
action is barred by the statute of limitations presents a 
procedural problem. The trial court determined that the word 
“toll” in § 44-2844 means to interrupt the running of the 
statute. The trial court found that the statute began to run on 
October 3, 1977, the date of the myelogram procedure, and 
ended on October 3, 1979. The interruption meant that the 
2-year statute of limitations of § 44-2828 was suspended on 
October 2, 1979, when Jacobs initiated proceedings against 
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Goetowski before the Nebraska Director of Insurance and thus 
began the process resulting in consideration of his medical 
malpractice claim by a medical review panel. The trial court 
determined that Jacobs had 1 day left under the 2-year statute 
of limitations and that when the medical review panel issued its 
opinion on April 21, 1982, Jacobs had 91 days to file his 
petition against Goetowski. This 91 days, of course, consisted 
of the 90 days set out in § 44-2844 plus the 1 day left in the 
2-year statute of § 44-2828. The trial court found that Jacobs 
had until July 21, 1982, to commence suit and that since he had 
not begun his district court action until July 30, 1982, the 
“extended” or “tolled” statute had run, and the court therefore 
dismissed Jacobs’ suit. 

Goetowski, of course, thought the decision that the statute 
had run was correct, but, as the trial court noted in its 
memorandum opinion, argued “that plaintiff had at most 90 
days to file suit.” Goetowski’s position was that if the statute 
ran while the case was under review before the panel, the 
plaintiff had only 90 days after the panel opinion to file his 
court suit. Appellee Goetowski did not file a cross-appeal on 
this issue. Since appellant Jacobs agreed with the 
“interruption” meaning of tolling, he obviously did not assign 
the trial court’s approach to the question of tolling as error. 

The question as to the meaning of tolling must be answered, 
however, because if the trial court’s determination is incorrect 
and the appellee’s position is correct on this issue, then the trial 
court’s determination constituted plain error because the 
statute of limitations would have run no matter when it began, 
since Jacobs’ court action was filed more than 90 days after the 
panel opinion and the statute had run during the medical panel 
proceedings. In the circumstances of this case we must address 
the question. Jacobs can prevail in this case only if the trial 
court’s position on tolling is correct and if the statute began to 
run at a time after the myelogram procedure of October 3, 
1977. 

To determine if Jacobs’ cause of action is barred by the 
statute of limitations, we must define “toll” as used in 
§ 44-2844 and determine how § 44-2828, requiring an action to 
be commenced within 2 years next “after the alleged act or 
omission,” applies to Jacobs’ cause of action. 
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Goetowski’s position on the tolling question is summarized 
in his brief, where he states at 7: 

The tolling provision of section 44-2844 is susceptible to 
two interpretations - first, that the statute continues to run 
during the period under consideration by a medical review 
panel, and simply will not operate as a bar to action if the 
limitations period runs during the review and if suit is 
brought within the ninety-day period following issuance 
of the panel opinion; and second, that the statute is 
suspended or interrupted during the review proceedings 
and for ninety days thereafter and recommences after 
ninety days. 

The first interpretation determines that the statute of 
limitations continues running while the panel reviews the claim. 
After the panel issues its order, the time within which to file in 
court is the longer of either the time remaining under the statute 
of limitations or the 90 days. The second interpretation 
suspends the running of the statute of limitations and the 
statute does not resume running until 90 days after the panel’s 
decision. Goetowski believes the first of these interpretations is 
correct. 

We find the second interpretation of the term “toll” most 
persuasive and hold that it is correct. Section 44-2802(2) notes: 
“Any legal word or term of art used in [the Nebraska 
Hospital-Medical Liability Act] and not otherwise defined shall 
have such meaning as is consistent with common law.” We have 
used the term “toll” to mean an interruption of the running of 
special statutes of limitations. See Farmers & Merchants Bank 
v. Merryman, 126 Neb. 684, 254 N.W. 428 (1934). Further, we 
note that Black’s Law Dictionary 1334 (Sth ed. 1979) contains a 
definition of “toll” consistent with defendant’s second 
interpretation: “To suspend or stop temporarily as the statute 
of limitations is tolled during the defendant’s absence from the 
jurisdiction and during the plaintiff’s minority.” 

Other courts have adopted this interpretation, both in the 
context of medical liability acts and in general. The Supreme 
Court of Virginia, in Baker v. Zirkle, 226 Va. 7, 307 S.E.2d 234 
(1983), dealt with this issue in the context of a medical 
malpractice act. After quoting the definition of “toll” found in 
Black’s Law Dictionary (as quoted above), the court stated that 
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“the running of the statute of limitations was interrupted.” Jd. 
at 13, 307 S.E.2d at 237. Interpreting Va. Code § 8.01-581.2 
(repl. 1977), the court reversed the lower court interpretation 
which would have allowed the statute of limitations to run while 
the medical review panel reviewed the claim and during which 
time the plaintiff was prohibited from filing in a court of law. 
The Virginia court held that to interpret the tolling statute any 
other way than interrupting would be to give the word “toll” no 
meaning at all. See, also, Dye v. Staley, 226 Va. 15, 307 S.E.2d 
237 (1983). 

A Texas court of appeals dealt with the Texas medical liability 
act in Phillips v. Sharpstown General Hosp., 664 S.W.2d 162 
(Tex. App. 1983). The lower court had granted summary 
judgment in favor of the defendants, finding the plaintiffs’ 
claim barred by the statute of limitations. The court stated that 
the opposing definitions were to merely extend or to suspend. 
The court posed the issue: “Simply stated, does § 4.01(c) [Tex. 
Rev. Civ. Stat. Ann. art. 4590i, § 401(c) (Vernon Cum. Supp. 
1982-1983)] . . . extend only the expiration date of the limitation 
statute, otherwise allowing it to run, or does it suspend the 
running of the limitation statute?” (Emphasis in original.) Jd. 
at 165. The court found that the proper interpretation was that 
of suspending the running of the statute of limitations, quoting 
Black’s Law Dictionary (5th ed. 1979), 37 Tex. Jur. 2d 
Limitation of Action § 132 (1964), and 54C.J.S. Limitations of 
Actions § 262 (1948). The court stated at 166: “We hold that the 
75 days during which the statute was ‘tolled’ should not be 
calculated as part of the two-year limitation period; upon the 
expiration of the 75-day period, the 48 remaining days as of the 
October 28th notice date continued to run.” See, also, Johnson 
v. Macon County, 447 So. 2d 157 (Ala. 1984). 

The Supreme Court of Wisconsin, in ZJamminen vy. Aetna 
Casualty & Surety Co., 109 Wis. 2d 536, 327 N.W.2d 55 (1982), 
interpreted Wisconsin’s tolling statute, Wis. Stat. Ann. 
§ 655.04(6) (West 1980), to suspend the statute of limitations. 
At 109 Wis. 2d 543, 327 N.W.2d at 58, the court stated: 

Sec. 655.04(6) provides that, when a claim or submission 
of controversy is filed with the administrator, the 
applicable statute of limitations ceases to run. Moreover, 
the statute of limitations is tolled or remains suspended 
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until thirty days after the hearing panel issues its written 
decision. After the thirty-day period, the statute again 
commences to run. 

The effect of the statute is that the limitations period 
cannot run out while the controversy is before the panel, 
and aclaimant is thereafter given a thirty-day grace period 
plus the time which remained on the period of limitations 
at the time of the filing. 

To the same effect, see Stappas v. Kagen, 109 Wis. 2d 528, 326 
N.W.2d 757 (1982), where the plaintiff filed with the panel 2 
days prior to the running of the statute of limitations and the 
court held he had 32 days from the issuance of the panel 
decision to commence an action in court. 

Under § 44-2844 the running of the statute of limitations is 
interrupted during the medical review proceedings and 
recommences 90 days after the medical review panel issues its 
opinion. 

Interpreting “toll” in § 44-2844 to mean “interrupt,” it is 
clear that Jacobs had whatever was left of the original 2-year 
limitations period under § 44-2828 plus the 90 days authorized 
by § 44-2844 within which to file his petition. Since Jacobs filed 
his petition 100 days after the decision of the panel, the 
determination as to when the statute of limitations period 
began to run is dispositive of his claim. 

If Jacobs’ malpractice claim is premised only on the alleged 
negligence of Goetowski in the administration of the 
myelogram procedure of October 3, 1977, it is clear that the 
statute of limitations has run. We have determined that the 
applicable 2-year statute was interrupted on October 2, 1979, 
which was the next to last day on which a malpractice action 
could have been filed by Jacobs based on alleged negligence of 
Goetowski on October 3, 1977. In this situation the 
“interruption” of the limitations period would have given 
Jacobs 1 more day after the 90-day tolling period to file his 
petition. Jacobs’ petition was filed in the district court on July 
30, 1982—100 days after the medical review panel opinion 
issued April 21, 1982. A cause of action predicated on an act of 
October 3, 1977, would be subject to dismissal because the 
2-year statute had expired. An action based on a negligent act of 
October 5, 1977 (the date of Jacobs’ laminectomy), would be 
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similarly time-barred. 

We hold that under the provisions of § 44-2844, when a 
notice is filed under the provisions of § 44-2840, the running of 
the 2-year statute of limitations is interrupted during the 
medical review proceedings and that the statute resumes 
running 90 days after the medical panel issues its opinion. 

With regard to the dispositive question as to when the statute 
of limitations began to run, we note that the order sustaining 
the defendant’s motion for summary judgment set out the trial 
court’s reasoning in paragraph 5, where the court stated in part: 

Neither the laminectomy nor [the lack of] reoperation 
need be considered by the Court. Plaintiff’s allegations, 
raised in his amended and second amended petitions, 
respectively, after defendant alleged the statute of 
limitations defense in his Answer, were not raised or an 
opinion issued during Medical Review Panel proceedings. 

The trial court determined that the statute of limitations 
began to run on October 3, 1977, the date of the myelogram 
procedure. The trial court further held that the plaintiff, in his 
court petition filed after the medical review panel opinion, 
could not amend the specimen petition filed with the panel. 

An interpretation of § 44-2840 which rigidly locks a plaintiff 
into the exact words pled in his specimen petition as submitted 
to the medical review panel is incorrect. Such an analysis would 
give a document filed with the medical review panel final effect 
not given to a petition filed in a court of law and would negate 
Neb. Rev. Stat. §§ 25-846 to 25-856 (Reissue 1979), which 
authorize amendments to pleadings before answer, after 
demurrer, and even after judgment. Defendant would have us 
hold that it is legally impossible to later amend a plaintiff's 
petition submitted to a medical review panel. Such a result 
would destroy discovery and trial functions and, in effect, 
overrule a plethora of cases allowing liberal amendment of 
pleadings. In Building Systems, Inc. v. Medical Center, Ltd., 
213 Neb. 49, 52, 327 N.W.2d 95, 97 (1982), this court discussed 
§ 25-852 and emphasized the words of that statute, that the 
court may allow the amendment of any pleading, either before 
or after judgment, “ ‘in furtherance of justice’ ” Thecourt, in 
Building Systems, quoted from an earlier holding in 
Kleinknecht v. McNulty, 169 Neb. 470, 100 N.W.2d 77 (1959), 
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that the provision in the statute “ ‘in furtherance of justice 
was “ ‘the lodestar to guideit.” ” Building Systems, supra at 52, 
327 N.W.2d at 97. The Kleinknecht court, in its syllabus, stated: 
“The law of amendments should be liberally construed in order 
to prevent a failure of justice. Changes in judicial procedure 
have not altered the rule, nor indicated any reason for 
discontinuing its judicial application.” 

Plaintiff’s specimen petition filed pursuant to § 44-2840, 
when broadly construed, stated facts sufficient to outline 
generally a cause of action for medical malpractice against 
Goetowski, including a cause of action for negligent treatment. 
While the specimen petition specifically noted that a 
myelogram was performed by the defendant, it also stated facts 
which included that (1) the plaintiff was admitted to Lincoln 
General Hospital for investigation of back pain, under the 
treatment of the defendant; (2) the plaintiff developed 
incontinence of the bladder and numbness of the lower 
extremities, which have persisted to the present time; (3) the 
plaintiff was subjected to a laminectomy; and (4) the plaintiff’s 
incontinence and neurological loss continued and were 
“directly and proximately caused by the negligence and 
malpractice of the defendant.” 

The trial court held that plaintiff’s second amended petition 
more specifically alleging negligence, not only in the 
myelogram but in the treatment following this procedure, set 
out issues not raised by the plaintiff’s specimen petition. We 
hold that, when broadly construed, Jacobs’ specimen petition 
raised generally the negligence more specifically alleged in 
Jacobs’ amended petitions in court. We hold that a plaintiff’s 
right to amend the wording in his specimen petition filed under 
§ 44-2840 in his petition later filed in the district court is the 
same as a plaintiff’s right to amend any other petition, so long 
as the matter submitted to the court is the same matter 
submitted to the medical review panel. 

We note the language of Muenchau v. Swarts, 170 Neb. 209, 
215, 102 N.W.2d 129, 133 (1960): 

“TB]y the phrase ‘cause of action,’ as here used, is meant, 
not the formal statement of the facts set forth in the 
petition as a cause of action, but the subject matter upon 
which the plaintiff grounds his right of recovery.” . . . : 
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... “So long as the court can see that the identity of the 
cause of action is preserved, the particular allegations of 
the petition may be changed and others added in order to 
cure imperfections and mistakes in the manner of stating 
the plaintiff’s case.” 

Plaintiff’s specimen petition, although obviously subject toa 
motion to make more definite and certain, adequately stated a 
cause of action for malpractice, and plaintiff’s later court 
petition preserved that cause of action. The record before the 
medical review panel included notes and records from 
plaintiff’s entire stay at the hospital and outpatient treatment. 
To look back at plaintiff’s specimen petition and limit him to 
proving negligence in the myelogram procedure, because that 
procedure is easy for a layman to identify and label in a petition, 
and deny him the right to prove negligence in medical work 
which he cannot identify at the time of the filing of the specimen 
petition would result in a travesty of justice. Plaintiff’s injuries 
are alleged to have arisen from the exact overall situation he has 
identified generally in his petition—the investigation of his 
back pain under the treatment by defendant. 

To hold a patient before a medical review panel to the 
intricacies of the code pleading in our courts would lead to 
injustice. The purpose of the specimen petition before the 
medical review panel is to give defendants general notice of 
what an allegedly injured patient is claiming. It is important to 
note that in the proceedings before the medical review panel, 
defendant knew generally about what Jacobs was complaining, 
beyond the fact that he had walked into the hospital and went 
home in a wheelchair. In his “Presentation to the Medical 
Review Panel by Defendant, Paul Goetowski, M.D.,” 
defendant stated that “Mr. Jacobs alleges in his proposed 
petition that Dr. Goetowski was negligent in his care and 
treatment of Mr. Jacobs... .” Similarly, defendant later states 
in the same “Presentation” that “Mr. Jacobs alleges in his 
petition that Dr. Goetowski was generally negligent in his 
testing and treatment of Conrad Jacobs.” It is clear that at this 
early point in such a protracted litigation, defendant was fully 
aware that Jacobs was claiming general negligence in his care 
and treatment. Since there is no procedure for a plaintiff to be 
alerted as to flaws in his specimen petition before the review 
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panel and to correct such flaws, the plaintiff’s specimen petition 
must be construed most broadly or a plaintiff will be prevented 
from presenting actionable claims before a court by events 
before a nonjudicial body. Jacobs’ specimen petition stated 
facts and conclusions and raised issues beyond the myelogram 
which occurred October 3, 1977. Jacobs was entitled to amend 
that petition in his subsequent legal proceeding, so long as he 
does not set out a new cause of action. 

In this situation it is impossible to hold that there is no 
genuine issue as to when the statute of limitations began to run. 
If later evidence establishes, without any fact questions, that 
the myelogram procedure of October 3, 1977, was the sole 
cause of Jacobs’ injury, one factual situation is present. If the 
evidence subsequently shows that some other, later incident 
caused the injury, another factual situation is presented. 
Necessarily, the motions for summary judgment filed by each 
party must be overruled. 

In Sacchi v. Blodig, 215 Neb. 817, 818, 341 N.W.2d 326, 328 
(1983), we noted: 

Upon a motion for summary judgment a court 
examines the evidence to discover if any real issue of fact 
exists, takes that view of the evidence most favorable to 
the party against whom the motion is directed, and gives 
to that party the benefit of all favorable inferences which 
may reasonably be drawn from the evidence. 

In McHenry v. First Nat. Bank, 216 Neb. 580, 583, 344 
N.W.2d 652, 654 (1984), we stated that “one is entitled to 
summary judgment only when there is no genuine issue as to 
any material fact, the ultimate inferences to be drawn from the 
facts are clear, and he is entitled to judgment as a matter of 
law.” Plaintiff has more specifically alleged facts in his second 
amended petition to raise issues which, if proved, state a cause 
of action not barred by the statute of limitations. Jacobs’ 
specimen petition, as understood by defendant, under general 
theories of negligence, raised generally the efficacy of the 
treatment afforded Jacobs. Jacobs now specifically alleges that 
defendant’s failure to reoperate and relieve pressure of the 
edema before that pressure became irreversible was negligence. 
In Smith v. Dewey, 214 Neb. 605, 335 N.W.2d 530 (1983), we 
discussed the concept of continuing treatment under Williams 
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v. Elias, 140 Neb. 656, 1 N.W.2d 121 (1941), and its effect of 
deferring the date that the cause accrues until the treatment for 
a specific illness ceases. Plaintiff is entitled toattempt to prove 
that he falls under the continuing treatment rule set out in 
Williams and Smith, supra. 

In so holding, it is apparent that questions of fact exist with 
regard to plaintiff’s claim and its commencement. Plaintiff's 
motion for summary judgment on the statute of limitations 
question was properly overruled and that action of the trial 
court is affirmed. The court was not correct in sustaining 
defendant’s motion for summary judgment on the same issue, 
and that order is reversed. 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 

HastInes, J., not participating. 

KRIVOSHA, C.J., dissenting. 

I specifically dissent because I believe that the majority has 
misinterpreted the provisions of Neb. Rev. Stat. § 44-2844 
(Reissue 1978). The majority declares that under the provisions 
of § 44-2844 the running of the statute of limitations is 
interrupted during the time the claim is before the medical 
review panel and begins to run again 90 days after the medical 
review panel issues its opinion. In my view, the plain language 
of the statute does not support that conclusion. As noted by the 
majority, the statute provides that “[t]he filing of . . . a claim 
shall tollthe . . . statute of limitations for a period of ninety days 
following the issuance of the opinion by the medical review 
panel.” (Emphasis supplied.) The tolling referred to in 
§ 44-2844 is not set in motion by the filing of the claim but, 
rather, by the issuance of the opinion by the medical review 
panel. 

Furthermore, § 44-2844 does not provide that the “running“ 
of the statute of limitations is tolled as in the cases cited by the 
majority, but only that the statute is tolled. 

The majority seems to be of the opinion that if the running of 
the time to commence an action is completed so as to bar the 
filing of an action, the bar cannot thereafter be “tolled.” I am 
not aware of any rule to that effect. “To toll the statute of 
limitations means to show facts which remove its bar of the 
action.” (Emphasis supplied.) Black’s Law Dictionary 1658 (4th 
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ed. 1957). The general rule, supported by the great 
preponderance of the authorities, is to the effect that the 
running of the time to bring an action merely bars the bringing 
of the action but does not extinguish the substantive right. See 
51 Am. Jur. 2d Limitation of Actions § 22 (1970). In Stock v. 
Meissner, 217 Neb. 56, 59, 348 N.W.2d 426, 428 (1984), we 
observed: “Statutes of limitations are statutes of repose 
[citation omitted], and generally they do not impair existing 
substantive rights, but merely affect the procedure by which 
such rights may be enforced, Cedars Corp. v. Swoboda, 210 
Neb. 180, 313 N.W.2d 276 (1981).” Therefore, even though the 
statute of limitations “bars” the bringing of the action, the 
cause of action continues to exist. As such, its bar to an action 
can be “removed” by providing that its effect may be 
“suspended” or “stopped temporarily” so as to allow the filing 
of an action. 

Unlike the cases cited by the majority, nothing in § 44-2844 
provides that the filing of the claim tolls the “running” of the 
statute of limitations. All of the cases cited by the majority for 
the proposition that the statute of limitations is tolled during 
the time the matter is being considered by the review panel 
involve statutes which specifically provide that the filing of the 
claim tolls the “running” of the statute from the time of filing. 

Farmers & Merchants Bank v. Merryman, 126 Neb. 684, 254 
N.W. 428 (1934), cited by the majority, involved a Nebraska 
statute (Comp. Stat. § 20-214 (1929)) which specifically tolled 
the “running” of the statute. The statute in question provided: 

If, when a cause of action accrues against a person, he 
be out of the state, or shall have absconded or concealed 
himself, the period limited for the commencement of the 
action shall not begin to run until he come into the state, or 
while he is absconded or concealed; and if, after the cause 
of action accrues, he depart from the state, or abscond or 
conceal himself, the time of his absence or concealment 
shall not be computed as any part of the period within 
which the action must be brought. 

That language is not at all similar to § 44-2844. 

Likewise, in Baker v. Zirkle, 226 Va. 7, 307 S.E.2d 234 
(1983), the Virginia statute (Va. Code § 8.01-581.9 (repl. 1977)) 
provided: “The giving of notice of a claim pursuant to 
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§ 8.01-581.2 shall toll the applicable statute of limitations for 
and including a period of one hundred twenty days following 
the notice . . . or sixty days following issuance of any opinion by 
the medical review panel, whichever is later.” (Emphasis 
supplied.) And in Phillips v. Sharpstown General Hosp., 664 
S.W.2d 162 (Tex. App. 1983), the Texas Court of Appeals dealt 
with a statute (Tex. Rev. Civ. Stat. Ann. art. 4590i, § 401(c) 
(Vernon Cum. Supp. 1982-1983)) which specifically provided 
that the giving of the notice interrupted the running of the 
statute of limitations. The Texas statute read: “Notice given as 
provided in this Act shall toll the applicable statute of 
limitations to and including a period of 75 days following the 
giving of the notice... .” (Emphasis supplied.) And the 
Wisconsin statute (Wis. Stat. Ann. § 655.04(6) (West 1980)), 
cited in Zamminen v. Aetna Casualty & Surety Co., 109 Wis. 2d 
536, 327 N.W.2d 55 (1982), and Stappas v. Kagen, 109 Wis. 2d 
$28, 326 N. W.2d 757 (1982), likewise dealt with a statute which 
specifically provided that the filing of the claim interrupted the 
running of the statute of limitations. The Wisconsin statute 
provided: “The filing of the submission of controversy shall toll 
any applicable statute of limitations, and such statute of 
limitations shall remain tolled until 30 days after the hearing 
panel issues its written decision... .” 

In my view, that is not the same as a statute which provides 
for the tolling of a statute of limitations for a period of 90 days 
following the issuance of the opinion by the medical review 
panel but makes no reference to tolling before the issuance of 
the opinion. The majority, in effect, reads the statute as though 
the word “running” and the word “and” are a part of the 
statute so that it would read: “The filing of the request for 
review of a claim shall toll the running of the applicable statute 
of limitations and for a period of ninety days following the 
issuance of the opinion by the medical review panel.” While it is 
true that the Legislature could have so written the statute, the 
fact is that it did not. 

Nor am I unmindful of the fact that this court in Prendergast 
v. Nelson, 199 Neb. 97, 106, 256 N. W.2d 657, 664 (1977), said: 
“The law specifically provides that the statute of limitations is 
tolled during the period the matter is subject to consideration by 
the medical review panel and for a period of 90 days following 
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its opinion.” (Emphasis supplied.) That language is, at best, 
dicta to the case and is made without benefit of citation. The 
law, § 44-2844, does not specifically provide that the statute of 
limitations is tolled during the period the matter is subject to 
consideration. 

In my view, it was not the intention of the Legislature to 
extend the statute of limitations by enacting § 44-2844 but, 
rather, to ensure that if one filed a claim with the medical review 
panel, the individual had a reasonable time thereafter to file suit 
even if the action was already barred by the statute of 
limitations. The majority, in effect, suggests that if a claim is 
filed with the medical review panel on the first day that it could 
be filed, the individual thereby has 2 years and 89 days after the 
review panel renders its decision in which to file suit. I see no 
legislative intent to that effect. Rather, I believe that the statute 
should be read to mean that in no event can an individual who 
files a claim with the medical review panel have less than 90 days 
following the issuance of the medical review panel’s decision in 
which to file suit. I would have so held and therefore would 
have affirmed the decision of the district court. 


BosLAUGH, J., dissenting in part. 

I agree with Chief Justice Krivosha’s interpretation of the 
statute. I believe it was the intention of the Legislature to 
provide that the plaintiff should have not less than 90 days 
following the issuance of the opinion of the medical review 
panel in which to commence an action. 
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Louis KASH ET AL., APPELLANTS, V. MCDERMOTT & MILLER, 
P.C., A NEBRASKA PROFESSIONAL CORPORATION, ET AL., 
APPELLEES. 

376 N.W.2d 558 


Filed November 22, 1985. No. 84-813. 


1. Demurrer: Pleadings: Causes of Action. An objection that there is another case 
pending between the parties for the same cause may be raised by demurrer to a 
petition, but only when the pendency of the other action is shown on the face of 
the petition. 

2. Pleain Abatement: Causes of Action. A defendant may file a plea in abatement 
when there is another action pending between the same parties, involving the 
same or substantially the same subject matter, cause of action, and relief. 

3. Pleain Abatement. A plea in abatement is a dilatory and technical plea and is 
not, as arule, favored by the courts. 

4. Demurrer: Plea in Abatement. A demurrer and a plea in abatement are different 
with respect to the role of evidence in the proceedings. 


Appeal from the District Court for Douglas County: JERRY 
M. GiTNIcK, Judge. Reversed and remanded for further 
proceedings. 


Mary Cannon Veed of Matthews & Cannon, PC., for 
appellants. 


John F. Thomas of McGrath, North, O’Malley & Kratz, 
PC., for appellees. 


KrivosHA, C.J., BoSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from an order of the Douglas County 
District Court sustaining the defendants-appellees’ plea in 
abatement and dismissing without prejudice the plaintiffs- 
appellants’ petition. 

Plaintiffs, Louis Kash, Gerald Hruza, and Larry Schelm, 
were three stockholders in the Niobrara Investment Company, 
a holding company whose primary asset was the stock of the 
Bank of Niobrara (Bank), Niobrara, Nebraska. The 
defendants are certified public accountants who were retained 
to perform directors’ examinations for the Bank and to provide 
general financial and accounting advice to the Bank. 

In September 1982 the Department of Banking and Finance 
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conducted an examination of the Bank. As a result, numerous 
loans were reclassified, creating a capital shortage. The 
department concluded that the plaintiffs and other 
stockholders must either arrange for injection of money into 
the Bank to restore its capital position or close the Bank and 
liquidate its assets. 

The defendants advised the plaintiffs in this matter, and 
eventually the plaintiffs and other stockholders injected an 
additional $750,000 into the Bank, $450,000 of which the 
plaintiffs supplied. 

In the spring of 1983 the Department of Banking and 
Finance conducted another examination which resulted in 
additional loan reclassifications and, ultimately, the liquidation 
of the Bank’s assets, a proceeding still in progress at the time 
briefs were filed and arguments heard in this case. Because the 
holding company stock is now essentially worthless, the 
plaintiffs have lost both their original and subsequent capital 
investments. 

The plaintiffs sued the defendants on October 3, 1983, 
alleging negligence and/or fraud. In their original petition the 
plaintiffs joined derivative claims on behalf of the corporation 
with individual claims for individual damages. In response to 
the defendants’ successful demurrer for misjoinder, the cases 
were severed and docketed separately. The derivative claims 
currently are pending in the Douglas County District Court. 
The case at issue is the appeal of the individual stockholders. 

After the plaintiffs filed their second amended petition, the 
defendants filed a plea in abatement, claiming that the 
derivative suit was the same as the individual stockholders’ suit. 
At the hearing on the defendants’ plea, during which the district 
court allowed no evidence, arguments were made and the 
defendants’ plea was sustained. 

The appellants make several assignments of error, but 
because of the manner in which we decide this case, we consider 
only the first. The appellants claim that the district court erred 
when it sustained the defendants’ plea in abatement without 
allowing the introduction of evidence and without establishing 
an evidentiary record. The crux of the appellants’ argument is 
that when considering the appropriateness of a plea in 
abatement, unlike a demurrer, the trial court should allow the 
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parties to present evidence extraneous to the pleadings and 
should construct an evidentiary record for purposes of 
appellate review. 

An objection that there is another case pending between the 
parties for the same cause may be raised by demurrer to a 
petition, but only when the pendency of the other action is 
shown on the face of the petition. Neb. Rev. Stat. § 25-806(3) 
(Reissue 1979); Johnsen v. Parks, 189 Neb. 712, 204 N.W.2d 
804 (1973). 

The same objection can be made by a common-law plea in 
abatement. A defendant may bring a plea in abatement when 
there is another action pending between the same parties, 
involving the same or substantially the same subject matter, 
cause of action, and relief. National Bank of Commerce T. & S. 
Assn. v. Shull, 195 Neb. 590, 239 N.W.2d 505 (1976). A plea in 
abatement is a dilatory and technical plea and is not, as a rule, 
favored by the courts. National Bank of Commerce T. & S. 
Assn. v. Shull, supra; Richardson v. Opelt, 60 Neb. 180, 82 
N.W. 377 (1900). It generally will not be sustained unless the 

- party interposing it can clearly show that he or she is within the 
reason for its enforcement: Richardson v. Opelt, supra. 

We agree with the appellants that a demurrer and a plea in 
abatement are different with respect to the role of evidence in 
the proceedings. The purpose of a plea in abatement is “to bring 
to the attention of the court some fact or circumstance, not 
disclosed on the face of the record, which will defeat the 
particular action without absolutely and forever precluding or 
excluding right of recovery in the plaintiff.’ (Emphasis 
supplied.) 61A Am. Jur. 2d Pleading § 129 at 130 (1981); Boyle 
v. Webb, 54 Ariz. 188, 94 P.2d 642 (1939). 

We do not read § 25-806(3) to incorporate completely the 
common-law plea in abatement so as to preclude the parties and 
court from introducing and considering evidence when 
determining the appropriateness of the plea. To interpret the 
statute in such a manner would make a plea in abatement anda 
demurrer under § 25-806(3) indistinguishable, something they 
are not. See, e.g., 7yler v. Hand, 48 U.S. 573 (7 How. 573), 12 
L. Ed. 824 (1848); Boyle v. Webb, supra. 

Here, although the defendants could have demurred under 
§ 25-806(3), they chose to rely upon a plea in abatement. At the 
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hearing the district court should have allowed both parties to 
introduce evidence as to the appropriateness of the plea under 
the circumstances. 
Accordingly, we reverse and remand to the district court for 
proceedings consistent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


WASHINGTON COUNTY BANK, A NEBRASKA BANKING 
CORPORATION, APPELLEE, V. RED SOCKS STABLES, INC., ET AL., 
APPELLEES, REGENCY THOROUGHBRED FARMS, INC., 
INTERVENOR-APPELLANT. 

376 N.W.2d 782 


Filed November 22, 1985. No. 84-921. 


Security Interests: Liens: Livestock. A Nebraska agister’s lien for services and care 
rendered to livestock owned by a Nebraska resident is not superior to a perfected 
security interest filed before the agister’s lien, unless the security interest holder 
agrees in writing to the contract for the feed and care of the livestock involved. 

Appeal from the District Court for Washington County: 

Mark J. FUHRMAN, Judge. Affirmed. 


Daniel J. Duffy and David A. Blagg of Cassem, Tierney, 
Adams, Gotch & Douglas, for appellant. 


Gregory P. Drew, for appellee Washington County Bank. 


William B. Brandt and Robert J. Hallstrom of Brandt, 
Horan, Hallstrom & Sedlacek, for amicus curiae Nebraska 
Bankers Association. 


KRrIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 
On December 29, 1982, Red Socks Stables, Inc. (hereinafter 
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Red Socks), executed a promissory note promising to repay to 
Washington County Bank (hereinafter Bank) the sum of 
$270,000. On the same date, Red Socks executed a security 
agreement and a supplemental security agreement granting the 
Bank a security interest in, inter alia, “All thoroughbred horses, 
including all thoroughbreds now owned or hereafter acquired 
by Red Socks Stables, Inc... .. ” On or about December 30, 
1982, the Bank perfected its security interest in the 
thoroughbreds by filing a financing statement with the 
Secretary of State and with the county clerk of Saunders 
County, where the chief executive office of Red Socks was 
located. On August 18, 1983, Judy C., Blue Maze, and Pal, 
among the horses specifically named in the supplemental 
security agreement, were delivered by Red Socks to Regency 
Thoroughbred Farm, Inc., which later became known as 
Regency Thoroughbred Farms, Inc. (hereinafter Regency), for 
care and feeding at Regency’s operation in Sarpy County at an 
agreed price of $7 per day per horse. Regency cared for the 
thoroughbreds through September 15, 1984, at a total cost of 
$7,583.50. 

Red Socks defaulted on its note. The Bank obtained a default 
judgment in the amount of $294,658.77 against Red Socks on 
August 13, 1984, in Washington County District Court. The 
Sarpy County sheriff took possession of the thoroughbreds 
pursuant to a writ of execution issued out of the Washington 
County District Court. When the sheriff took possession of the 
horses on September 15, 1984, Regency informed the sheriff 
that it had an agister’s lien. On September 19, 1984, Regency 
filed an “Affidavit Concerning Agister’s Lien” with the county 
clerk of Sarpy County. 

Following the procedures set out in Neb. Rev. Stat. 
§ 25-1521 (Reissue 1979), the matter of the priority of the 
Bank’s security interest and Regency’s lien was submitted to the 
district court for Washington County. In an order dated 
November 12, 1984, the lower court held that the Bank, by 
reason of its perfected security interest, had priority over 
Regency’s agister’s lien. Regency timely appealed from that 
decision. We affirm. 
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By stipulation the parties agreed to the facts as set out above. 
In addition, the parties stipulated that the matter came before 
the district court for Washington County pursuant to Neb. Rev. 
Stat. §§ 25-1521 through 25-1523 (Reissue 1979) and that the 
Bank had never agreed in writing to the care and feeding of Red 
Socks’ thoroughbreds by Regency. There is no dispute that the 
Bank, Red Socks, and Regency are all Nebraska corporations. 

Regency assigns a single error: “The court erred in ruling that 
the perfected security interest held by Washington County Bank 
was prior to the agister’s lien held by Regency... .” 

Neb. U.C.C. § 9-310 (Reissue 1980) provides: 

When a person in the ordinary course of his business 
furnishes services or materials with respect to goods 
subject to a security interest, a lien upon goods in the 
possession of such person given by statute or rule of law 
for such materials or services takes priority over a 
perfected security interest unless the lien is statutory and 
the statute expressly provides otherwise. 

Under this statute Regency’s agister’s lien would have priority 
over the Bank’s perfected security interest unless the lien created 
by the agister’s statute is statutory and “the statute expressly 
provides otherwise.” 

Neb. Rev. Stat. § 54-201 (Reissue 1984) creates the agister’s 
lien. Such a lien is a “statutory lien” within the meaning of 
§ 9-310 set out above. Mousel v. Daringer, 190 Neb. 77, 206 
N.W.2d 579 (1973); Becker v. Brown, 65 Neb. 264, 91 N.W. 178 
(1902). The remaining question is whether § 54-201 expressly 
provides “otherwise.” 

Subsection (1) of § 54-201 provides for agisters’ liens where 
both contracting parties (the owner of the livestock and the 
agister) are Nebraska residents, as follows: 

When any person, firm, corporation, or partnership not 
provided for in subsection (2) of this section shall procure, 
contract with, or hire any other person to feed and take 
care of any kind of livestock, the person so procured, 
contracted with, or hired shall have a first, paramount, 
and prior lien upon such property for the feed and care 
bestowed by him or her upon the same for the contract 
price agreed upon . . . as long as the holders of any prior 
liens shall have agreed in writing to the contract for the 
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Seed and care of the livestock involved. . . . 
(Emphasis supplied.) 

Subsection (2) of § 54-201 expressly provides for agisters’ 
liens, where the agister furnishing services is a resident of 
Nebraska and the person or firm contracting for the services is a 
nonresident of Nebraska, as follows: 

When any person, firm, corporation, or partnership 
whose residence or principal place of business is located 
outside the State of Nebraska shall procure, contract with, 
or hire any other person, firm, corporation, or 
partnership within the State of Nebraska to feed and take 
care of any kind of livestock, the person so procured, 
contracted with, or hired shall have a first, paramount, 
and prior lien upon such property for the feed and care 
bestowed by him or her upon the same for the contract 
price agreed upon, and in case no price has been agreed 
upon, then for the reasonable value of such feed and care. 


Regency alleges that the language of § 54-201(1) and (2), 
stating that an agister shall have a “first, paramount, and prior 
lien,” means that an agister’s lien is a lien superior to other liens 
and not merely a prior lien if it is first in time. We do not so 
construe § 54-201. We hold that the priority referred to in both 
§§ 9-310 and 54-201 means priority in time of filing. Any other 
construction would not afford protection to liens or security 
interests filed first in time. The degree of protection afforded by 
a first lien often is the deciding factor in the determination of a 
security interest holder or a lienholder to render financial or 
other services to a property owner. 

The different situations governed by § 54-201(1) and (2) are 
clearly delineated. Subsection (1) gives Nebraska agisters a first 
lien for services rendered to a Nebraska livestock owner if the 
holders of any prior liens on that livestock “shall have agreed in 
writing to the contract for the feed and care of the livestock 
involved.” Subsection (2), on the other hand, gives Nebraska 
agisters a lien prior to any other liens, without any requirement 
that the holders of prior liens consent to the priority of the 
agister’s lien, if the party contracting for the agister’s services is 
a nonresident of Nebraska. 

It is clear that the Legislature has set out a different priority 
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of liens based on whether the debtor who contracts with the 
agister is a resident or a nonresident of Nebraska. In this case 
the evidence is that Red Socks, the owner of the livestock, is a 
Nebraska corporation and that Regency, the agister, is also a 
resident of Nebraska. The evidence also establishes that the 
Bank’s security interest in the livestock was perfected before 
Regency entered into its contract with Red Socks for the care 
and feeding of Judy C., Blue Maze, and Pal—the livestock in 
question. It is also a stipulated fact that the Bank did not agree 
in writing to Red Socks’ contract with Regency. 

We hold that a Nebraska agister’s lien for services and care 
rendered to livestock owned by a Nebraska resident is not 
superior to a perfected security interest filed before the agister’s 
lien, unless the security interest holder agrees in writing to the 
contract for the feed and care of the livestock involved. 

The Bank’s lien was prior to Regency’s agister’s lien. The 
ruling of the trial court establishing that priority was correct 
and is affirmed. 

AFFIRMED. 


ELTON H. GIBSON, APPELLANT, V. CITY OF LINCOLN, DOING 
BUSINESS AS LINCOLN TRANSPORTATION SYSTEM, APPELLEE. 
376 N.W.2d 785 


Filed November 22, 1985. No. 85-117. 


1. Rules of Evidence. An underlying objective of the Nebraska Evidence Rules 
(Neb. Rev. Stat. §§ 27-101 et seq. (Reissue 1979 & Cum. Supp. 1984)) is 
inexpensive efficiency in presentation of relevant evidence. The Nebraska 
Evidence Rules are construed to secure fairness in administration, elimination - 
of unjustifiable expense and delay, and promotion of growth and development 
of the law of evidence to the end that the truth may be ascertained and 
proceedings justly determined. 

2. Rules of Evidence: Expert Witnesses: Hearsay. Rule 703, Nebraska Evidence 
Rules (Neb. Rev. Stat. § 27-703 (Reissue 1979)), clearly contemplates admission 
of an expert’s opinion based on hearsay supplying facts or data for that opinion, 
rather than a requirement of firsthand knowledge as the only source of 
information for an expert’s opinion. 
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3. Workmen’s Compensation: Trial: Presumptions: Evidence: Appeal and Error. 
In a bench trial, that is, all factual determinations made by a judge and not by a 
jury, we apply the principle or “presumption” that the trial court will consider 
only relevant and otherwise admissible evidence so that an erroneous admission 
of evidence during a bench trial will not result in a reversal, if there is relevant 
and admissible evidence to sustain the trial court’s judgment. The foregoing 
principle, likewise, applies to a rehearing before the Nebraska Workmen’s 
Compensation Court. 

4. Expert Witnesses. Generally, an expert witness’ firsthand knowledge is a factor 
which may affect such witness’ credibility and weight given to the testimony 
from that expert, but presence or absence of firsthand knowledge does not, by 
itself, necessarily establish preference or priority in evidentiary value. 

5. Workmen’s Compensation: Witnesses. Entering into a resolution by the 
Nebraska Workmen’s Compensation Court regarding any conflict of evidence 
are factors such as the respective interests of the parties in the lawsuit; demeanor 
of witnesses, including the parties, while testifying before the court; the 
apparent fairness exhibited by the witnesses; the extent to which the testimony of 
the various witnesses was corroborated; and the reasonableness or 
unreasonableness of statements of such witnesses. ; 

6. Workmen’s Compensation: Appeal and Error. Factual determinations by the 
Nebraska Workmen’s Compensation Court will not be set aside on appeal unless 
such determinations are clearly wrong. 

. Regarding facts determined and findings made upon rehearing 

in the Nebraska Workmen’s Compensation Court, Neb. Rev. Stat. § 48-185 

(Reissue 1984) precludes the Supreme Court’s substitution of its view of facts for 

that of the Workmen’s Compensation Court if the record contains evidence to 

substantiate the factual conclusions reached by the Workmen’s Compensation 

Court. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


Walter E. Zink II of Baylor, Evnen, Curtiss, Grimit & Witt, 
and Friedman Law Offices, for appellant. 


James D. Faimon, Assistant Lincoln City Attorney, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Elton H. Gibson appeals the dismissal of his petition on 
rehearing in the Nebraska Workmen’s Compensation Court. 
We affirm. 

During the year preceding the incident in question, Gibson, 
age 61, was employed as a Handi-van driver by the City of 
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Lincoln (Lincoln Transportation System). The Handi-van 
transports handicapped and elderly persons, and the van driver 
must assist patrons entering and leaving the van. Gibson was in 
good health at the time of the incident, had been smoking an 
average of one package of cigarettes daily, and, several years 
before the incident, had experienced chest pains while shoveling 
snow, an activity discontinued for some time past. 

On February 15, 1983, while lifting a woman’s wheelchair to 
a secure location within the Handi-van, Gibson experienced in 
his chest a “very sharp pain . . . about six inches below [the] 
neck.” The combined weight of the wheelchair and woman was 
200 pounds. Gibson’s pain persisted throughout the remaining 
day. That afternoon, Gibson notified his supervisor of the chest 
pain, and on February 16 continued experiencing pain in his 
chest. On February 17 Gibson saw his physician, who ordered 
some tests, including an electrocardiogram (a graphic tracing of 
the electric current produced by contraction of the heart 
muscle) which recorded irregular function in Gibson’s heart, 
prompting a suggested followup appointment which Gibson 
_ never scheduled. 

During the evening of February 18, Gibson’s chest pain 
recurred while he was attending a theater. En route to his home, 
Gibson stopped at Bryan Memorial Hospital for evaluation 
and was admitted to the hospital’s coronary care unit after an 
electrocardiogram indicated irregularity in Gibson’s heart. 
While confined in the coronary care unit at Bryan on February 
19, Gibson suffered a heart attack. Gibson’s physician, Dr. Paul 
W. Jewett, a cardiologist, made an initial diagnosis that Gibson 
suffered from angina pectoris (chest pain with a feeling of 
suffocation) and probably had been suffering from this 
condition for approximately 4 years. Later, Dr. Jewett obtained 
an arteriogram (a graphic tracing of the arterial pulse of the 
heart) of Gibson and concluded that Gibson had “three-vessel 
coronary artery obstructive disease” and also had “heart 
muscle damage.” Subsequent diagnosis disclosed that 
obstruction of Gibson’s coronary vessels was 100 percent in the 
right artery, 50 percent in the mid-left anterior descending 
artery, and 75 percent in the obtuse marginal artery. Gibson was 
dismissed from Bryan Memorial Hospital on March 3, and on 
March 17 Dr. Deepak M. Gangahar, a thoracic and 
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cardiovascular surgeon, performed coronary bypass surgery to 
repair Gibson’s blocked blood vessels. In June 1983 Gibson 
unsuccessfully attempted to return to work, and has never been 
able to resume his duties as a Handi-van driver. 

In the rehearing, the parties introduced medical evidence 
through depositions of doctors. 

Gibson presented evidence from Dr. jewel who testified 
there are three classes of chest pain attributable to coronary 
blockage. One type of chest pain is angina, brief pain lasting 
perhaps 5 minutes. The second is a heart attack, pain lasting for 
hours at a time and associated with permanent heart muscle 
damage. Finally, interposed between angina and a heart attack 
is an “intermediate syndrome,” pain lasting between 10 
minutes and an hour but not associated with permanent 
damage—‘“a stunned heart, but not a permanently damaged 
heart.” Intermediate syndrome is a warning of an impending 
heart attack. According to Dr. Jewett, Gibson’s symptoms fit 
into the intermediate syndrome classification. Also, Dr. Jewett 
observed that Gibson had a “severe amount of coronary artery 
obstructive disease” but acknowledged that the wheelchair 
episode of February 15 “contributed in some material and 
substantial degree to cause [Gibson’s heart attack].” Dr. Jewett 
expressed an opinion that Gibson is unable to return to work as 
a-bus driver and is permanently and totally disabled as a result 
of the heart attack and recurrent symptoms which are 
precipitated by any sort of mild activity on his part. Dr. Jewett 
further testified that Gibson’s 

exertion of lifting a wheelchair into position and locking it 
substantially increased the risk which had been created by 
his coronary artery disease and that this exertion 
precipitated or contributed in some material and 
substantial degree to cause the transmural myocardial 
infarction which he experienced. . . . [T]his exertion at 
work of lifting the wheelchair and locking it represented 
exertion greater than that of nonemployment life for Mr. 
Gibson or any other person. 

Dr. Gangahar testified that he observed an atherosclerotic 
condition in Gibson and that Gibson had “critical blockage” of 
his coronary arteries which had been giving him chest pain or 
angina for the last 3 years or so prior to the surgery. The 
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objective of the surgical procedure performed by Dr. Gangahar 
was restoration of circulation “so the blood can go beyond the 
blockage, induced by cholesterol plaque . . . atherosclerotic 
plaqueing.” 
To counteract evidence from Dr. Jewett, the city had 
employed Dr. Ronald A. Draur, a cardiologist, who reviewed 
Dr. Jewett’s deposition as well as medical and surgical reports 
compiled by Gibson’s physicians, including the coronary 
arteriogram obtained by Dr. Jewett during Gibson’s 
confinement in Bryan Memorial Hospital. After reviewing 
such medical data Dr. Draur formed an opinion that Gibson 
suffered from severe atherosclerotic coronary artery disease 
(blockage of the blood vessels of the heart) at the time of his 
heart attack and that such arterial blockage resulted in an 
insufficient blood supply to the interior wall of Gibson’s heart, 
causing death of heart muscle cells—a condition medically 
known as a myocardial infarction and commonly called a heart 
attack. Dr. Draur did not dispute that Gibson was totally 
disabled from a heart attack. However, Dr. Draur expressed his 
opinion: 
The extent of risk imposed on Mr. Gibson by his heart 
disease .. . for the development of myocardial infarction 
can probably best be summarized by saying that the 
underlying substrate of coronary atherosclerosis is the 
cause of myocardial infarction, and that he was at risk for 
development of a heart attack . . . because of the presence 
of that disease. . . and that he was at risk for development 
of that in view of the extensive nature of the disease 
discovered at arteriography at any time. It could be at any 
time and it could be with or without any significant 
exertion. 

For Dr. Draur the interval of 4 days between Gibson’s angina 

and the heart attack was significant, because 
to consider that a specific activity caused a myocardial 
infarction, there should be a close temporal relationship 
between that physical activity and the onset of activity. 
When that close temporal relationship is lacking, then we 
speak of the precipitating episode, if you want to use that, 
or the event in question, as being angina rather than 
myocardial infarction. If there’s no damage done at the 
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time of the exertion, then the exertion has caused angina. 
If there is damage that has occurred at the time of the 
myocardial infarction — I mean, if there’s damage that 
occurs at the time of that physical exertion, then there is a 
myocardial infarction. 

Introduced during and included as a part of Dr. Draur’s 
deposition was a copy of that doctor’s report in a letter dated 
October 3, 1984, sent to the city attorney, which was, in 
substance, a synopsis of the testimony contained in the Draur 
deposition. At trial Gibson objected to admission of the written 
report from Dr. Draur. 

The three-judge panel of the Nebraska Workmen’s 
Compensation Court found that Gibson was suffering from a 
severe atherosclerotic coronary artery disease and stated: 

The plaintiff’s myocardial infarction on February 19, 
1983, was not caused by his exertion 4 days previously. 
That exertion had only caused an episode of angina. In 
this connection, the Court has afforded greater weight to 
the testimony of Dr. Drauer [sic] rather than that of Dr. 
Jewett. This episode of angina did not disable the 
plaintiff, did not cause the plaintiff to incur the hospital 
and medical expenses which are before the Court, and is 
not the condition which has today rendered the plaintiff 
totally disabled. The petition of the plaintiff should be 
dismissed. 

Gibson assigned four errors entering into dismissal of his 
petition: (1) Admitting the opinion testimony of an unqualified 
witness, Dr. Draur, whose opinion was based on hearsay, 
namely, the deposition of Dr. Jewett and medical records for 
Gibson; (2) Admission in evidence of a copy of Dr. Draur’s 
’ report dated October 3, 1984; (3) The compensation court’s 
giving Dr. Draur’s testimony greater weight than the testimony 
of Dr. Jewett, an attending physician; and (4) The 
compensation court’s failing to enter an award for Gibson. 

Regarding Dr. Draur’s opinion, Gibson contends that, 
because Dr. Draur never examined him, the physician was not 
qualified to testify as an expert witness on Gibson’s condition 
and injury. However, Gibson did not raise any question 
concerning Dr. Draur’s professional qualifications as an expert 
by reason of “scientific, technical, or other specialized 
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knowledge” and does not suggest that a medical opinion in the 
present case would not “assist the trier of fact to understand the 
evidence or to determine a fact in issue . . . .” See Rule 702, 
Nebraska Evidence Rules (Neb. Rev. Stat. § 27-702 (Reissue 
1979)). Dr. Draur was an expert whose opinion was admissible 
on the question whether Gibson’s claimed injury was 
compensable under the Nebraska Workmen’s Compensation 
Act. See Neb. Rev. Stat. § 48-151(4) (Reissue 1984) (definition 
of injury for purposes of the act). Continuing his contention 
about an expert’s opinion, Gibson argues that Dr. Draur’s 
opinion, based on medical data and Gibson’s medical records 
obtained from third parties, is inadmissible due to involvement 
of hearsay. 

Gibson overlooks Rule 703, Nebraska Evidence Rules: 

The facts or data in the particular case on which an 
expert bases an opinion or inference may be those 
perceived by or made known to him at or before the 
hearing. If of a type reasonably relied upon by experts in 
the particular field in forming opinions or inferences upon 
the subject, the facts or data need not be admissible in 
evidence. 

Neb. Rev. Stat. § 27-703 (Reissue 1979). 

Rule 703, Nebraska Evidence Rules, is patterned on Rule 703 
of the Federal Rules of Evidence. The advisory committee’s 
note for federal Rule 703 contains: 

In this respect the rule is designed to broaden the basis for 
expert opinions beyond that current in many jurisdictions 
and to bring the judicial practice into line with the practice 
of the experts themselves when not in court. Thus a 
physician in his own practice bases his diagnosis on 
information from numerous sources and of considerable 
variety, including statements by patients and relatives, 
reports and opinions from nurses, technicians and other 
doctors, hospital records, and X rays. Most of them are 
admissible in evidence, but only with the expenditure of 
substantial time in producing and examining various 
authenticating witnesses. The physician makes 
life-and-death decisions in reliance upon them. His 
validation, expertly performed and_ subject to 
cross-examination, ought to suffice for judicial purposes. 
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Although a doctor employed to testify in opposition to an 
employee’s claim for workmen’s compensation is not cast in the 
role of a physician making a “life-and-death” decision about a 
patient, nevertheless an underlying objective of the Nebraska 
Evidence Rules is inexpensive efficiency in presentation of 
relevant evidence. That objective compels admission of Dr. 
Draur’s opinion. Further, as expressed in Rule 102, Nebraska 
Evidence Rules: “These rules shall be construed to secure 
- fairness in administration, elimination of unjustifiable expense 
and delay, and promotion of growth and development of the 
law of evidence to the end that the truth may be ascertained and 
proceedings justly determined.” Neb. Rev. Stat. § 27-102 
(Reissue 1979). 

Gibson does not argue that the facts or medical data used by 
Dr. Draur as the basis for his expert opinion were not the type 
reasonably relied upon by cardiologists in forming their 
professional opinions or inferences; for instance, Dr. Draur’s 
reliance on the arteriogram used by Dr. Jewett in treating 
Gibson. Gibson’s only complaint is directed to the nature of the 
data as hearsay. However, Rule 703, Nebraska Evidence Rules, 
clearly contemplates admission of an expert’s opinion based on 
hearsay supplying facts or data for that opinion, rather than a 
requirement of firsthand knowledge as the only source of 
information for an expert’s opinion. As a result of Rule 703, 
Nebraska Evidence Rules, Dr. Draur’s opinion was properly 
admitted as evidence relative to Gibson’s claim. 

Dr. Draur’s report contained in his letter to the city attorney 
was hearsay, see Rule 801, Nebraska Evidence Rules (Neb. Rev. 
Stat. § 27-801 (Reissue 1979)), and, therefore, not admissible, 
see Rule 802, Nebraska Evidence Rules (Neb. Rev. Stat. 
§ 27-802 (Reissue 1979)). In a bench trial, that is, all factual 
determinations made by a judge and not by a jury, we apply the 
principle or “presumption” that the trial court will consider 
only relevant and otherwise admissible evidence so that an 
erroneous admission of evidence during a bench trial will not 
result in a reversal, if there is relevant and admissible evidence 
to sustain the trial court’s judgment. See, Barber v. Barber, 207 
Neb. 101, 296 N.W.2d 463 (1980); State v. Tomes, 218 Neb. 148, 
352 N.W.2d 608 (1984). The foregoing principle, likewise, 
applies to a rehearing before the Nebraska Workmen’s 
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Compensation Court. Moreover, Dr. Draur’s letter to the city 
attorney provided nothing materially different from the 
evidence properly admitted through Dr. Draur’s deposition. In 
view of Dr. Draur’s testimony, we find that no substantial right 
of Gibson has been prejudicially affected as a consequence of 
the doctor’s report incorrectly admitted as evidence. See Rule 
103(1), Nebraska Evidence Rules (Neb. Rev. Stat. § 27-103(1) 
(Reissue 1979)). 

Gibson next argues that the testimony from Dr. Draur, who 
had not examined him, should not be given greater weight than 
the testimony from Dr. Jewett, Gibson’s attending physician. 
As a corollary complaint, Gibson advocates a rule that an 
attending or examining physician’s testimony should 
automatically be accorded more weight than testimony from a 
physician who has neither attended nor personally examined 
the person about whom an opinion is to be expressed. To 
support his contention Gibson relies on Aeschleman vy. 
Haschenburger Co., 127 Neb. 207, 254 N.W. 899 (1934), where 
this court acknowledged that a physician, as a plaintiff’s 
witness with firsthand knowledge derived from an autopsy 
performed by the witness, was in “better position to know than 
the experts [physicians] for the defendant, who base their 
opinions solely upon what was told to them or what they 
heard.” Id. at 217, 254 N.W. at 904. We note that none of the 
physicians testifying in Aeschleman was an attending 
physician. The court in Aeschleman did not require, as a rule of 
law governing evidence, that testimony from a doctor with 
firsthand knowledge be accorded greater weight than testimony 
from physicians who had not attended or personally examined 
the person about whom expert opinion is expressed. Rather, in 
Aeschleman, this court recognized that personal observations 
by a physician may be a factor affecting weight of testimony or 
credibility of a witness expressing an expert opinion. If we were 
to follow the path pointed by Gibson and adopt a principle that 
an attending or examining physician is conclusively more 
credible, and testimony from such a witness has greater weight 
than testimony from a physician who has not attended or 
personally examined an individual, we would soon find 
ourselves in an evidentiary dead end where a court must 
ultimately direct a jury to make factual determinations solely 
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on the basis of a witness’ firsthand knowledge, notwithstanding 
a jury’s disbelieving the witness or reasonably concluding that 
testimony from such witness was to be given little or no weight. 

In the absence of discredit as a matter of law, the “trier of 
fact” remains the sole judge of a witness’ credibility and the 
testimony’s weight. Generally, an expert witness’ firsthand 
knowledge is a factor which may affect such witness’ credibility 
and weight given to the testimony from that expert, but 
presence or absence of firsthand knowledge does not, by itself, 
necessarily establish preference or priority in evidentiary value. 
In Gibson’s case, credibility of the physicians and weight of 
their testimony were questions of fact to be resolved by the 
compensation court. 

As his final assignment of error, Gibson asserts that he is 
entitled to an award on account of his heart attack. Although 
the testifying physicians, generally, agreed that Gibson suffered 
a myocardial infarction, or heart attack, resulting in permanent 
disability, the medical evidence is in conflict concerning the 
cause of Gibson’s heart attack. Dr. Gangahar described 
Gibson’s chronic arterial condition antedating myocardial 
infarction for as much as “three years or so.” Dr. Jewett 
testified that Gibson’s heart attack was work related, that is, 
caused by employment exertion greater than exertion during 
Gibson’s “nonemployment life.’ Dr. Draur countered that, 
although Gibson’s angina was work related, the heart attack, 
with consequential medical expenses and disability, was not 
caused by Gibson’s employment. Rather, according to Dr. 
Draur, Gibson’s heart attack was the result of a coronary 
atherosclerotic disease, so that a heart attack might occur “at 
any time and it could be with or without any significant 
exertion.” 

In myocardial infarction cases the issue is whether the 
injury arises out of and in the course of employment and 
that issue must be determined by the facts of each case. 
There is no fixed formula by which the question may be 
resolved. Reis v. Douglas County Hospital, 193 Neb. 542, 
227 N.W.2d 879. In the “heart cases” the problem is 
causation, and whether the injury is the result of personal 
rather than employment risk. The presence of a 
preexisting disease or condition enhances the degree of 
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proof required to establish that the injury arose out of and 
in the course of employment. Brokaw v. Robinson, 183 
Neb. 760, 164 N.W.2d 461. 
Hyatt v. Kay Windsor, Inc., 198 Neb. 580, 583, 254 N.W.2d 92, 
95 (1977). Further, as expressed by this court in Doty v. Aetna 
Life & Casualty, 217 Neb. 428, 435, 350 N.W.2d 7, 10 (1984): 
“Where the record presents nothing more than conflicting 
medical testimony, this court will not substitute its judgment for 
that of the compensation court.” 
Entering into a_ resolution by the Workmen’s 
Compensation Court regarding any conflict of evidence 
are factors such as the respective interests of the parties in 
the lawsuit; demeanor of witnesses, including the parties, 
while testifying before the court; the apparent fairness 
exhibited by the witnesses; the extent to which the 
testimony of the various witnesses was corroborated; and 
the reasonableness or unreasonableness of statements of 
such witnesses. [Citation omitted.] Factual deter- 
minations by the Workmen’s Compensation Court 
will not be set aside on appeal unless such determinations 
are clearly wrong. [Citations omitted.] Regarding facts 
determined and findings made upon rehearing in the 
Workmen’s Compensation Court, § 48-185 precludes the 
Supreme Court’s substitution of its view of facts for that 
of the Workmen’s Compensation Court if the record 
contains evidence to substantiate the factual conclusions 
reached by the Workmen’s Compensation Court. 
Thompson v. Monfort of Colorado, ante p. 83, 86-87, 375 
N.W.2d 601, 603-04 (1985). 

The record contains sufficient evidence to allow the 
Nebraska Workmen’s Compensation Court to accept one 
physician’s opinion over another’s as an answer to the question 
concerning causation of Gibson’s disabling heart attack. 
Factual determinations and findings made by the 
compensation court in this case are not clearly wrong. 
Therefore, the decision and judgment of the Nebraska 
Workmen’s Compensation Court are affirmed. 

AFFIRMED. 
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1. Criminal Law: Prosecuting Attorneys. Where a single act violates more than one 
statute, a prosecutor is free to prosecute under any statute he chooses, so long as 
the selection is not deliberately based upon an unjustifiable standard such as 
race, religion, or other arbitrary classification. 

2. Pleas: Presentence Reports. A factual basis for a plea of nolo contendere may be 
established by examination of the presentence report. 

3. Criminal Law: Constitutional Law: Sentences. The factors to be considered in 
determining whether punishment is unconstitutionally cruel and unusual are (1) 
the gravity of the offense and the harshness of the penalty, (2) the sentences 
imposed on other criminals in the same jurisdiction, and (3) the sentences 
inposed for commission of the same crime in other jurisdictions. 

: . Regardless of its severity, a sentence of imprisonment 
which is within the limits of a valid statute ordinarily is not a cruel and unusual 
punishment in the constitutional sense. 

5. Sentences: Appeal and Error. In the absence of an abuse of discretion, a sentence 
imposed within statutory limits, including the denial of probation, will not be 
disturbed on appeal. 
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CAPORALE, J. 

These four consolidated cases arise from the nolo contendere 
pleas of defendant, Elmer L. Loschen, to four separate charges 
of theft by deception, each in a different county. He was 
thereupon adjudged guilty in each instance and thereafter 
sentenced to imprisonment for a term of not less than 20 
months nor more than 5 years on each offense, the sentences to 
be served consecutively. The issues raised by defendant’s 
assignments of error are (1) whether his prosecution for theft by 
deception was legal, claiming that another criminal statute 
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better fits his conduct; (2) whether there was a lack of a factual 
basis upon which to accept his nolo contendere pleas; and (3) 
whether his sentence is either (a) cruel and unusual or (b) 
excessive. We affirm. 

Defendant had been a grain buyer for approximately 9 years, 
hauling the grain he purchased in his own trucks. He was 
bonded for $32,000. When defendant’s bank, in January of 
1984, refused to extend any further credit, defendant became 
unable to pay for the grain he had purchased from various 
farmers and then sold. 

As aconsequence, defendant was initially charged separately 
in Kearney, Adams, Clay, and Franklin Counties with one 
count of theft by deception, a Class III felony, since the value of 
the grain in each case was alleged to be greater than $1,000. As a 
Class III felony, each charge authorized imprisonment for a 
period of not less than 1 nor more than 20 years or a fine of not 
more than $25,000, or both a fine and imprisonment. In 
addition, defendant was also charged in Franklin County witha 
second count of theft by deception and with other counts of 
failure to license and bond vehicles and with nonpayment of 
grain purchases, as required of a grain buyer. 

Pursuant to a plea bargain, defendant, on November 26, 
1984, pled nolo contendere to a charge of theft by deception, 
reduced to a Class IV felony, in each of the four cases. As a 
Class IV felony, each charge authorized imprisonment for a 
period of 0 to 5 years or a fine of not more than $10,000, or 
both. All other charges against defendant were dismissed, as 
were two separate theft charges and a charge of aiding and 
abetting in the commission of a felony brought against 
defendant’s wife. 

The various presentence reports show that defendant’s grain 
deals with Michael Thom furnished the basis for the Kearney 
County conviction (No. 85-139). Defendant purchased 20,000 
bushels of corn from this victim in October 1983, but payment, 
which was due on March 1 and June 1, 1984, was never made, 
leaving Thom with a $71,000 loss. Defendant had also told 
Thom that he was bonded for $1 million and that he was able to 
pay more for the grain because he was shipping it directly to the 
west coast. Like the other victims, Thom’s attempts to contact 
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defendant and receive payment failed. 

The Adams County case (No. 85-141) arose from 
defendant’s agreement to pay $64,000 by February 1, 1984, for 
20,000 bushels of corn sold by Dick Burr in the middle of 
January 1984. No payment was ever made. 

The Clay County case (No. 85-146) involved defendant’s 
business dealings with Leroy Thom, in which defendant told 
Thom he was bonded for $1 million and that the reason he 
could offer a higher price was because he was dealing directly 
with grain buyers in Kansas City and Los Angeles. Local 
elevators were said to be used only for storage. Thom’s loss is 
approximately $584,000. 

As to the Franklin County case (No. 85-182), defendant 
approached his cousin, Dale Loschen, in January 1984 about 
selling him corn, which the cousin did on February 23. 
Defendant assured his cousin that he was bonded for $1 million 
but that it would take 3 months before he could make payment, 
since he was shipping the corn to the west coast to sell, this being 
the reason he could offer a higher price than the local elevators. 
In fact, defendant sold the corn to an area elevator, receiving 
payment the same day. The value of the corn the defendant took 
from his cousin is $72,724.31. 

The record reveals that in addition to these four cases 
defendant did not pay for grain he acquired from various other 
persons. One such individual alone lost over $264,000, and the 
total amount lost by the various victims is estimated to be 
approximately $3 million. 

Defendant first argues that Neb. Rev. Stat. § 88-513 (Supp. 
1985) more accurately describes his conduct than does the 
statute under which he was charged, Neb. Rev. Stat. § 28-512 
(Reissue 1979), and, thus, he could not be prosecuted under the 
latter statute. 

At the relevant time, § 88-513 (Reissue 1981) provided: 

No officer or agent of any state-licensed grain warehouse 
shall issue a receipt for grain not actually received. If at 
any time there is less grain in a warehouse than 
outstanding receipts issued for such grain, there shall bea 
presumption that the officers of such warehouse have 
wrongfully removed or caused to be removed grain or 
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issued receipts for grain not actually received and in 
violation of this section. Any officer or agent who shall 
violate the provisions of this section shall be guilty of a 
Class I misdemeanor. 

As a Class I misdemeanor, this crime authorized 
imprisonment of 0 to 1 year or a $1,000 fine, or both a fine and 
imprisonment. (Effective June 5, 1985, violation of this statute 
constitutes a Class IV felony.) 

The statute under which defendant was prosecuted, 
§ 28-512, provided, as it does now: 

A person commits theft if he obtains property of 
another by deception. A person deceives if he 
intentionally: 

(1) Creates or reinforces a false impression, including 
false impressions as to law, value, intention, or other state 
of mind; but deception as to a person’s intention to 
perform a promise shall not be inferred from the fact 
alone that he did not subsequently perform the promise; 
or 

(2) Prevents another from acquiring information which 
would affect his judgment of a transaction; or 

(3) Fails to correct a false impression which the deceiver 
previously created or reinforced, or which the deceiver 
knows to be influencing another to whom he stands in a 
fiduciary or confidential relationship; . . . 

We need not, however, concern ourselves with determining 
whether § 88-513 applies to defendant’s conduct at all. For even 
if it does apply and, as argued by the defendant, does in fact 
better describe defendant’s conduct than § 28-512, the county 
attorney was not limited to prosecuting under the former 
statute. 

Where a single act violates more than one statute, a 
prosecutor is free to prosecute under any statute he chooses, so 
long as the selection is not deliberately based upon an 
unjustifiable standard such as race, religion, or other arbitrary 
classification. Bordenkircher v. Hayes, 434 U.S. 357, 98 S. Ct. 
663, 54 L. Ed. 2d 604 (1978); State v. Miller, 216 Neb. 72, 341 
N.W.2d 915 (1983); State v. White, 209 Neb. 218, 306 N.W.2d 
906 (1981). 
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The first issue, then, must be resolved against defendant. 

Defendant next urges that there was no factual basis for his 
nolo contendere pleas, as his intent to deceive was not shown. 

A factual basis for a plea of nolo contendere may be 
established by examination of the presentence report. State v. 
Richter, 220 Neb. 551, 371 N.W.2d 125 (1985). 

As noted earlier, the presentence reports dealing with the 
Kearney, Clay, and Franklin Counties cases clearly establish 
that defendant deliberately created in his victims a false 
impression by telling them he was bonded for substantially 
more than he actually was, and by telling them the grain was 
being shipped directly to buyers removed from the immediate 
area when in fact he was selling it locally. 

The presentence report with respect to the Adams County 
case provides only the information that payment was not made 
when and as promised. Nonetheless, we cannot say that a 
factual basis for the plea does not exist because the bill of 
exceptions does not include the proceedings had at the hearing 
at which the plea was entered and accepted. As said in State v. 
Richter, supra at 552, 371 N.W.2d at 127: 

When an assertion is made that a plea of guilty was 
involuntarily made, one of the propositions that may be 
inherent in that claim is that some, if not all, of the 
defendant’s constitutional rights were either not explained 
to or waived by the defendant. As the defendant chose not 
to include the entire proceedings, i.e., the initial 
arraignment, in the bill of‘exceptions, we do not consider 
any deficiency that may have existed in the court’s 
explanation of the defendant’s constitutional rights. 

Similarly, absent a bill of exceptions of the relevant 
proceeding, we do not consider an assertion that a factual basis 
for the plea does not exist. “Any assignment of error which 
requires an examination of the evidence cannot prevail on 
appeal in the absence of a bill of exceptions.” State v. Behrens, 
204 Neb. 785, 788, 285 N.W.2d 513, 515 (1979); State v. Harris, 
205 Neb. 844, 290 N. W.2d 645 (1980). 

Thus, the second issue must also be resolved against 
defendant, bringing us to the third and final issue, whether the 
sentences are cruel and unusual or, in any event, excessive. 
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Defendant first claims the sentences are disproportionate to 
the crime and therefore cruel and unusual, in violation of the 
eighth amendment to the U.S. Constitution and article I, §§ 9 
and 15, of the Nebraska Constitution. 

The factors to be considered in making that assessment have 
recently been reiterated in State v. Stratton, 220 Neb. 854, 374 
N.W.2d 31 (1985), as being (1) the gravity of the offense and the 
harshness of the penalty, (2) the sentences imposed on other 
criminals in the same jurisdiction, and (3) the sentences 
imposed for commission of the same crime in other 
jurisdictions. Accord, State v. Brand, 219 Neb. 402, 363 
N.W.2d 516 (1985); Solem v. Helm, 463 U.S. 277, 103 S. Ct. 
3001, 77 L. Ed. 2d 637 (1983). 

As stated in State v. Leadinghorse, 192 Neb. 485, 487, 222 
N.W.2d 573, 576 (1974), “[rJegardless of its severity, a sentence 
of imprisonment which is within the limits of a valid statute 
ordinarily is not a cruel and unusual punishment in the 
constitutional sense.” | 

There is no claim that the range of penalties prescribed by 
§ 28-512 are, in and of themselves, unconstitutional, only that 
the sentences imposed upon defendant within that range are 
such. Yet, the record contains no evidence from which such a 
conclusion can be reached. Neither has any case been cited, nor 
found by independent research, which holds that four 
consecutive prison terms of not less than 20 months nor more 
than 5 years for deceiving four persons out of a total of over 
$790,000 by misrepresenting one’s grain-buying operations are 
unconstitutionally disproportionate to the crimes. The 
penalties are not cruel and unusual. 

The second attack on the sentences is that they are, in any 
event, excessive. 

In this connection it must be borne in mind that the 
prosecutor permitted the defendant to plead guilty to thefts 
involving values of not over $1,000 when the evidence clearly 
supported thefts involving values of over $1,000. The 
difference, as noted earlier, is that the former constitute Class 
IV felonies whereas the latter constitute Class III felonies, and 
thus reduce the maximum period of imprisonment by 15 years 
on each charge. 
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True, defendant is a 52-year-old married man with no prior 
criminal record other than numerous traffic offenses, but the 
fact still remains that defendant relieved his victims of the 
product of their labors by deceiving them. The record indicates 
that the trial court carefully considered the sentences it imposed 
and the factors operating against probation, including that 
defendant should have contemplated the effect upon his victims 
and that there were no substantial grounds tending to justify the 
crime. Neb. Rev. Stat. § 29-2260 (Cum. Supp. 1984). 

It is a firmly established rule of this jurisdiction that in the 
absence of an abuse of discretion, a sentence imposed within 
statutory limits, including the denial of probation, will not be 
disturbed on appeal. State v. Gregory, 220 Neb. 778, 371 
N.W.2d 754 (1985); State v. Wood, 220 Neb. 388, 370 N.W.2d 
133 (1985). See, also, State v. Ellefson, 214 Neb. 747, 336 
N.W.2d 88 (1983) (holding that absent an abuse of discretion, 
consecutive sentences will not be disturbed). 

The sentences imposed, though the maximum permitted, 
cannot be said to be legally excessive nor to constitute an abuse 
of discretion. 

Since the record resolves the issues raised by defendant’s 
assignments of error against him, the judgments and sentences 
are each affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. DWIGHT E. REDDICK, 
APPELLANT. 
376 N.W.2d 797 


Filed November 22, 1985. No. 85-180. 


1. Mentally Disordered Sex Offender: Appeal and Error. The Nebraska Supreme 
Court will not disturb a trial court’s finding that one is a mentally disordered sex 
offender whose disorder is nontreatable unless it can be said that such 
declaration was an abuse of discretion. 

2. Constitutional Law: Mentally Disordered Sex Offender. The failure of the State 
to treat a mentally disordered sex offender whose disorder is nontreatable does 
not constitute cruel and unusual punishment such as to violate either the eighth 
amendment to the federal Constitution or article 1, § 9, of the Nebraska 
Constitution. 

3. Mentally Disordered Sex Offender: Words and Phrases. A mentally disordered 
sex offender for whom a program of treatment will not lead to a cure is 
“nontreatable” within the meaning of Neb. Rev. Stat. § 29-2914 (Reissue 1979). 


Appeal from the District Court for Lancaster County: 
RoBERT R. Camp, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Michael D. Gooch, for appellant. 


Robert M. Spire, Attorney General, and LeRoy W. Sievers, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


CAPORALE, J. 

Defendant, Dwight E. Reddick, pled no contest to a charge 
of attempted first degree sexual assault. He was adjudged guilty 
and, following evaluation, determined to be a mentally 
disordered sex offender whose disorder is nontreatable. He was 
thereafter sentenced to prison. In this appeal Reddick assigns as 
error the trial court’s finding that his disorder is nontreatable 
and its holding that the portion of Neb. Rev. Stat. § 29-2914 
(Reissue 1979) which provides for the imprisonment of 
nontreatable mentally disordered sex offenders is 
constitutional. We affirm. 

On April 3, 1984, Reddick visited the residence of a female 
neighbor. While there, he picked up a knife, placed it against his 
neighbor’s throat, and told her he was going to rape her. She 
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resisted, whereupon Reddick put down the knife and began to 
choke her. He then tore off some of her clothing and demanded 
that she engage him in a sex act. The neighbor continued to 
resist; her hysterical crying apparently startled Reddick and she 
was able to escape. 

The evidence establishes that in 1966 Reddick was convicted 
of disturbing the peace for threatening the life of another 
female neighbor’s son unless she posed nude in front of her 
window. Thereafter, he was committed for a period of several 
weeks to the Lincoln State Hospital. Reddick was further 
convicted of violent sexual crimes on two occasions prior to the 
present conviction, once in 1968 and once in 1973. Later in 1973 
he was found to bea sexual sociopath and was committed to the 
Lincoln Regional Center until August of 1979. Reddick 
received psychiatric treatment as a result of these prior 
convictions and confinements to the state hospital and regional 
center. 

Following the present conviction, Reddick was evaluated in 
accordance with the requirements of Neb. Rev. Stat. 
§§ 29-2912 and 29-2913 (Reissue 1979). Three of the four 
examiners are psychiatrists, and each concluded that Reddick is 
_ a mentally disordered sex offender whose disorder is 
nontreatable. One psychiatrist diagnosed Reddick as suffering 
from sadism and a schizoid personality and observed that past 
mental treatment has proved unsuccessful. Another of the three 
also noted that past treatment proved unsuccessful and 
expressed the opinion that about all Reddick had learned from 
his past experiences was that he would not be punished severely 
if he claimed a mental illness. This psychiatrist concluded 
Reddick felt no great need for change. The last psychiatrist 
eliminated any organic cause for Reddick’s behavior and 
characterized him as one who “has been unable to learn from 
experience, psychotherapy or punishment,” and who “tended 
to downplay his own responsibility and . . . will not hesitate to 
blame others for his problems.” The fourth examiner, a 
psychologist, agreed Reddick was a mentally disordered sex 
offender, but was of the opinion that his disorder was treatable. 
Although he agreed that past treatment had not proved 
successful, he thought that the more structured treatment now 
available should at least be tried. 
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Section 29-2914 provides that a mentally disordered sex 
offender whose disorder is nontreatable shall be sentenced as 
provided by law on the offense for which he or she has been 
convicted. 

This court will not disturb a trial court’s finding that one is a 
mentally disordered sex offender whose disorder is 
nontreatable unless it can be said that such declaration was an 
abuse of discretion. State v. Sell, 213 Neb. 437, 329 N.W.2d 361 
(1983). 

As the foregoing recitation demonstrates, there is ample 
evidence to support the trial court’s finding that Reddick is 
nontreatable; it therefore cannot be said that the trial court 
abused its discretion in so finding. Consequently, Reddick’s 
first assignment of error fails. 

In connection with his second assignment of error, Reddick 
in effect argues that it is somehow unconstitutional not to treat 
a mental condition which is not treatable. 

Although Reddick does not specify what provision of which 
constitution he claims § 29-2914 violates by requiring that 
nontreatable mentally disordered sex offenders be punished as 
are nonmentally disordered sex offenders, his argument 
appears to proceed on the basis that the subject provision 
constitutes cruel and unusual punishment, in violation of the 
eighth amendment to the federal Constitution and of article I, 
§ 9, of the Nebraska Constitution. 

In so arguing Reddick misinterprets Estelle v. Gamble, 429 
U.S. 97, 97S. Ct. 285, 50 L. Ed. 2d 251 (1976). Therein, the 
U.S. Supreme Court stated at 104-05: 

We therefore conclude that deliberate indifference to 
serious medical needs of prisoners constitutes the 
“unnecessary and wanton infliction of pain,” 
proscribed by the Eighth Amendment. This is true 
whether the indifference is manifested by prison doctors in 
their response to the prisoner’s needs or by prison guards 
in intentionally denying or delaying access to medical care 
or intentionally interfering with the treatment once 
prescribed. 

(Emphasis supplied.) 

Thus, it is the need either to alleviate pain or to effect a 

probable cure which triggers the State’s duty to provide 
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treatment. 

That such is so is further illustrated by cases decided after 
Estelle by various federal circuit courts. See, for example, 
Woodall v. Foti, 648 F.2d 268, 272 (Sth Cir. 1981), which states 
the “essential test is one of medical necessity and not one simply 
of desirability.” Inmates of Allegheny Cty. Jail v. Pierce, 612 
F.2d 754, 763 (3d Cir. 1979), observes that “[t]he key factor in 
determining whether a system for psychological or psychiatric 
care in a jail or prison is constitutionally adequate is whether 
inmates with serious mental or emotional illnesses or 
disturbances are provided reasonable access to medical 
personnel qualified to diagnose and treat such illnesses or 
disturbances.” Bowring v. Godwin, 551 F.2d 44 (4th Cir. 1977), 
ruled that the right to treatment is limited to that which can be 
provided upon “a reasonable cost and time basis,” id. at 48, 
when it is established with reasonable medical certainty “(1) 
that the prisoner’s symptoms evidence a serious disease or 
injury; (2) that such disease or injury is curable or may be 
substantially alleviated; and (3) that the potential for harm to 
the prisoner by reason of delay or the denial of care would be 
substantial,” id. at 47. 

Nebraska’s view is and has been in accord with the federal 
view; the State has no obligation to treat that which is not 
treatable. State v. Sell, 202 Neb. 840, 277 N.W.2d 256 (1979), 
interpreted the phrase “benefited by treatment,” found in 
former Neb. Rev. Stat. § 29-2903(3) (Reissue 1975), to mean a 
program leading to cure and not simply one which facilitates 
the defendant’s ability to live with his condition. 

We now hold that a mentally disordered sex offender for 
whom a program of treatment will not lead to a cure is 
“nontreatable” within the meaning of § 29-2914, 

There is no evidence that Reddick’s disorder causes him pain 
which can be alleviated. That circumstance, coupled with the 
evidence that treatment of his disorder will not lead to a cure, 
renders his second assignment of error meritless. 

The judgment of the trial court being correct, it is affirmed. 

AFFIRMED. 
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MELVIN H. HOEPPNER, APPELLANT, V. CITY OF OMAHA, A 
MUNICIPAL CORPORATION, APPELLEE. 
376 N.W.2d 561 


Filed November 22, 1985. No. 85-277. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


Melvin H. Hoeppner, pro se. 


Herbert M. Fitle, Omaha City Attorney, and George S. 
Selders, Jr., for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Initially, the Nebraska Workmen’s Compensation Court 
entered an award on May 18, 1977, for workmen’s 
compensation benefits payable to Melvin H. Hoeppner on 
account of his disability, permanent and partial. Hoeppner 
obtained subsequent modifications of that award, but, in early 
1983, the final payment of benefits for 300 weeks of disability 
was received by Hoeppner. See Neb. Rev. Stat. § 48-121(2) 
(Reissue 1984). Upon Hoeppner’s application for modification 
of the award entered on May 18, 1977, the compensation court 
on rehearing found that the “medical reports offered by 
[Hoeppner] and received in evidence fail to set forth any basis 
for a finding that [Hoeppner] has suffered an increase of 
disability.” Hoeppner maintains that the compensation court’s 
judgment of March 15, 1985, is contrary to the evidence. 

We have reviewed the record and find sufficient evidence to 
sustain the factual determinations and findings made by the 
Workmen’s Compensation Court, which determinations are 
not clearly wrong. See Zaleski v. Farmland Foods, 219 Neb. 
157, 361 N.W.2d 523 (1985). See, also, Thomas v. Kayser-Roth 
Corp., 211 Neb. 704, 320 N.W.2d 111 (1982). 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. REGINALD D. PORCHIA, 
APPELLANT. 
376 N.W.2d 800 


Filed November 22, 1985. No. 85-281. 


Constitutional Law: Pleas: Waiver. A defendant who pleads guilty to a felony or 
misdemeanor in which a sentence of imprisonment is legally permissible is 
entitled to be informed of the nature of the charges against him, the right to 
assistance of counsel, the right to confront witnesses against him, the right toa 
jury trial, and the privilege against self-incrimination, and the record -must 
affirmatively show a voluntary and intelligent waiver of these rights. 


Appeal from the District Court for Douglas County: 


LAWRENCE CORRIGAN, Judge. Remanded for further 
proceedings. 


Thomas M. Kenney, Douglas County Public Defender, and 
Bennett G. Hornstein, for appellant. 


Robert M. Spire, Attorney General, and Mel Kammerlohr, 
for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The appellant, Reginald D. Porchia, was originally charged 
by information filed in the district court for Douglas County, 
Nebraska, with assault in the second degree and use of a knife 
to commit a felony. Subsequently, Porchia pled guilty to second 
degree assault and was thereafter sentenced to a term of 2 years’ 
imprisonment. 

The single issue presented to this court is whether Porchia’s 
federal constitutional rights were violated in that his guilty plea 
was not voluntarily, knowingly, and intelligently entered. An 
examination of the record discloses that while the district court 
did inquire of Porchia with regard to a number of matters 
before accepting his plea of guilty, it did not ask Porchia 
whether Porchia understood that by entering a plea of guilty he 
was waiving his right to confront witnesses and to 
cross-examine them, as guaranteed to him by the sixth and 
fourteenth amendments to the U.S. Constitution. We believe 
that, in light of our previous holdings on these matters, the 
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district court’s failure to especially inquire on the record 
whether Porchia understood that by entering a plea of guilty he 
was waiving his right to confront and cross-examine witnesses, 
the conviction and sentence must be set aside and the matter 
remanded to the district court for Douglas County, Nebraska, 
for further proceedings. 

In State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981), in 
syllabuses of the court, we held: 

A plea of guilty must not only be intelligent and 
voluntary to be valid but the record must affirmatively 
disclose that the defendant entered his plea under- 
standingly and voluntarily. 

A defendant who pleads guilty to a misdemeanor in 
which a sentence of imprisonment is legally permissible is 
entitled to be informed of the nature of the charges against 
him, the right to assistance of counsel, the right to 
confront witnesses against him, the right to a jury trial, 
and the privilege against self-incrimination, and the 
record must affirmatively show a voluntary and intelligent 
waiver of these rights. 

(Emphasis supplied.) 

In view of the fact that the record here is silent with regard to 
Porchia’s knowingly and intelligently waiving his right to 
confront witnesses and cross-examine them, we have no other 
alternative but to vacate the conviction and sentence and to 
remand the matter to the district court for Douglas County, 
Nebraska, for further proceedings consistent with this opinion. 
See, State v. Branch, 220 Neb. 754, 371 N.W.2d 740 (1985); 
State v. Fischer, 218 Neb. 678, 357 N.W.2d 477 (1984); State v. 
McMahon, 213 Neb. 897, 331 N.W.2d 818 (1983). 

REMANDED FOR FURTHER PROCEEDINGS. 
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IN RE ESTATE OF YULA E. STEPPUHN, DECEASED. 

EuLA MAE HAWKINS, PERSONAL REPRESENTATIVE OF THE ESTATE 
OF YULA E. STEPPUHN, DECEASED, AND DONALD TWEEDY, 
APPELLEES, V. LORAYNE VANWYK, PERSONAL REPRESENTATIVE 
OF THE ESTATE OF HENRY A. STEPPUHN, DECEASED, APPELLANT. 
377 N.W.2d 83 


Filed December 6, 1985. No. 84-202. 


1. Decedents’ Estates: Courts: Jurisdiction: Equity. The county courts, in 
exercising exclusive original jurisdiction over estates, may apply equitable 
principles to matters within probate jurisdiction. 

2. Statutes: Constitutional Law: Appeal and Error. When a statute is 
constitutionally suspect, the Supreme Court will endeavor to interpret it in a 
manner consistent with the Constitution. 

3. Courts: Jurisdiction: Constitutional Law: Equity. The common law and equity 
jurisdiction granted the district court by the Constitution cannot be legislatively 
limited or controlled. 

4. Decedents’ Estates: Courts: Jurisdiction: Equity. In common law and equity 
actions relating to decedents’ estates, the county courts have concurrent original 
jurisdiction with the district courts. 

5. Tenancy in Common: Joint Tenancy: Presumptions: Intent. In matters 
involving joint ownership a tenancy in common is ordinarily presumed, and in 
order to find a joint tenancy the court must find a clear expression of an intent to 
create a joint tenancy. 


Appeal from the District Court for Dodge County: MARK J. 
FUHRMAN, Judge. Affirmed in part, and in part reversed. 


Joseph C. Byam of Byam & Byam, for appellant. 


Neil W. Schilke of Sidner, Svoboda, Schilke, Wiseman, 
Thomsen & Holtorf, for appellee Hawkins. 


KrIvoSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from an order of the district court for 
Dodge County affirming the decision of the county court that it 
had subject matter jurisdiction of the case, that the title to the 
bearer bonds in question was held as tenants in common, and 
that the appellees’ decedent’s estate was entitled to one-half of 
the bearer bonds, or one-half of their value, plus one-half of 
any interest accrued from March 18, 1979, the date of Yula E. 
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Steppuhn’s death. 

The appellant in this case is the personal representative of 
Henry A. Steppuhn, deceased, and the appellees are the 
personal representative of Yula E. Steppuhn, deceased, and 
Donald Tweedy, the residuary devisee of Yula E. Steppuhn. 

This is a dispute over ownership of bearer bonds owned by 
Henry Steppuhn and Yula Steppuhn, husband and wife. Henry 
and Yula were married for 25 years. Yula died on March 18, 
1979, and Henry died on February 3, 1983. 

Prior to their deaths, the parties maintained a joint account 
with the investment banking firm of Robert E. Schweser 
Company, Incorporated, in Omaha, Nebraska. When the 
account was opened, Yula made a specific request that it bea 
joint account under the names “Henry and/or Yula Steppuhn.” 
All the invoices received by the Steppuhns when they purchased 
bonds that were from Robert E. Schweser Company in the 
Steppuhn account appeared as a joint account in the records of 
Robert E. Schweser Company, and if one of them had died, the 
company would have delivered any bonds in its possession to 
the survivor. The office orders and confirmations from the 
Robert E. Schweser Company show that the bearer bonds were 
sold to “Mr. Henry Steppuhn and/or Mrs. Yula Steppuhn.” 

The Steppuhns purchased bearer bonds from the Robert E. 
Schweser Company out of funds from their joint checking 
account at First National Bank and Trust Company of 
Fremont. The bonds were delivered to the Steppuhns, receipted 
for by either Henry or Yula, or in some cases both, and placed 
in a safe-deposit box at Equitable Federal Savings & Loan 
Assn. in Fremont, Nebraska. The safe-deposit box was leased 
jointly under the names “Henry Steppuhn and Yula 
Steppuhn,” and both Henry and Yula had access to the 
_ safe-deposit box at all times. 

The Steppuhns had been married for 25 years and were 
retired. The Steppuhns would go to the safe-deposit box, clip 
the coupons from the bonds when due, and deposit the funds in 
their joint checking account. 

When Yula Steppuhn became ill and was in the hospital, she 
made sure, in the event anything happened to her, that LoRayne 
VanWyk knew about the bonds and could take Henry to the 


IN RE ESTATE OF STEPPUHN 331 
Cite as 221 Neb. 329 


safe-deposit box and help him clip the coupons and deposit the 
funds in the Steppuhns’ joint checking account. In a letter to 
her sister-in-law before her death, Yula stated, “We have 
Municipal bonds in bank box 5991 Equitable Savings & Loan. . 
. . [T]hey are very prompt sending checks to Henry A. 
Steppuhn.” 

After Yula’s death on March 18, 1979, the bonds remained in 
the possession of Henry Steppuhn. He continued to clip the 
coupons and deposit the proceeds in the same checking 
account. Yula Steppuhn’s will does not identify the bonds, but 
paragraph 1 of her will states in part, “My husband and I havea 
considerable amount of jointly held property.” In addition, a 
note in Yula Steppuhn’s handwriting found in Henry’s papers 
after his death states in part, ““We have $25,000 in bank box in 
Municipal Bonds in Safety Deposit Box - Equitable - Fremont.” 

On February 3, 1983, Henry Steppuhn died, and on March 
- 9, 1983, a short form inventory was filed in Henry Steppuhn’s 
estate. This inventory included the bearer bonds. 

First, we address the issue of subject matter jurisdiction. The 
county court has been given jurisdiction by the Legislature to 
handle probate matters. Neb. Rev. Stat. § 24-517 (Cum. Supp. 
1984) states in part: “Each county court shall have the 
following jurisdiction: (1) Exclusive original jurisdiction of all 
matters relating to decedents’ estates, including the probate of 
wills and the construction thereof.” 

Neb. Rev. Stat. § 30-2211 (Reissue 1979) states: 

(a) To the full extent permitted by the Constitution of 
Nebraska, the court has jurisdiction over all subject 
matter relating to (1) estates of decedents, including 
construction of wills and determination of heirs and 
successors of decedents, and estates of protected persons; 
(2) protection of minors and incapacitated persons; and 
(3) trusts. 

(b) The court has full power to make orders, judgments 
and decrees and take all other action necessary and proper 
to administer justice in the matters which come before it. 

The comment to § 30-2211 states in part: “This section 
corresponds to section 24-517. . . . Under previous law, county 
courts have had incidental authority, including incidental 
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equity jurisdiction, to effectuate its jurisdiction as to probate, 
guardianship, and trust matters.” 

We have stated that county courts, in exercising exclusive 
original jurisdiction over estates, may apply equitable 
principles to matters within probate jurisdiction. In re Estate of 
Layton, 207 Neb. 646, 300 N.W.2d 802 (1981). 

In § 24-517 the Legislature’s grant of exclusive original 
jurisdiction to the county courts in matters relating to 
decedents’ estates is of suspect constitutionality insofar as it 
relates to matters that would involve either the chancery or 
common-law jurisdiction of the district courts. However, when 
a statute is constitutionally suspect, we endeavor to interpret it 
in amanner consistent with the Constitution. State v. Kock, 207 
Neb. 731, 300 N. W.2d 824 (1981). 

The Nebraska Constitution is clear in its grant of power to 
the district courts. Neb. Const. art. V, § 9, states, “The district 
courts shall have both chancery and common law jurisdiction, 
and such other jurisdiction as the Legislature may provide... .” 
In Village of Springfield v. Hevelone, 195 Neb. 37, 236 N.W.2d 
811 (1975), we stated that the jurisdiction granted the district 
court by the Constitution cannot be legislatively limited or 
controlled. The grant of jurisdiction to the district court, 
however, while original, is not exclusive. That each of two 
courts may possess the same original jurisdiction is clear, but 
that two separate courts may not exercise exclusive jurisdiction 
is also clear. Our previous opinions have not always addressed 
this point. In considering the difference between exclusive and 
original, the apparent conflict between the jurisdiction of the 
county court and the district court vanishes. 

In the instant case the county court had subject matter 
jurisdiction. The claim by the personal representative of Yula’s 
estate in property in the estate of her husband, Henry, is clearly 
an action relating to the decedent’s estate. 

_ Next, we address the issue of whether the bearer bonds were 
held as a tenancy in common or as a joint tenancy. Since bearer 
bonds do not indicate title on their face, one must look to other 
evidence to determine title and, as in this case, whether they are 
owned as tenants in common or as joint tenants with right of 
survivorship. In matters involving joint ownership a tenancy in 
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common is ordinarily presumed. Whiteside v. Whiteside, 159 
Neb. 362, 67 N.W.2d 141 (1954). In order to create a joint 
tenancy in this state, the intention of the parties must be clearly 
expressed. If the question is whether a joint tenancy or a 
tenancy in common has been created, the ordinary rules apply: 
the presumption is in favor of a tenancy in common, and in 
order to find a joint tenancy the court must find a clear 
expression of an intent to create a joint tenancy. Volkmer, 
Nebraska Law of Concurrent Ownership, 13 Creighton L. Rev. 
513 (1979). 

In this case the testimony revealed that the parties intended 
to set up a “joint account” with the investment banking firm, 
and all of the bonds were purchased from this firm. All of the 
invoices were in both of their names, and their account was 
listed as “Mr. Henry Steppuhn and/or Mrs. Yula Steppuhn.” It 
is clear from the last writings she made in the hospital before her 
death that Yula’s intention was that the bonds would go to 
Henry upon her death. From the intentions of the parties it is 
clear that the bearer bonds were held as a joint tenancy. 

This case is distinct from White v. Ogier, 175 Neb. 883, 125 
N.W.2d 68 (1963), where the only evidence was that the money 
used to purchase the bearer bonds came from a joint account. 
With respect to the Steppuhns (from the time of purchase of the 
bonds until their death), the evidence is clear that the bonds 
were intended to be owned in joint tenancy. 

AFFIRMED IN PART, AND IN PART REVERSED. 

KrivosHa, C.J., concurs in the result. 


DoNALDR. VACEK, JR., APPELLANT AND CROSS-APPELLEE, V. G. 
RONALD AMES, APPELLEE AND CROSS-APPELLANT. 
377 N.W.2d 86 


Filed December 6, 1985. No. 84-361. 


1. Causes of Action: Criminal Conversation. A cause of action for criminal 
conversation exists in Nebraska. 
2. Verdicts. A party who has sustained the burden and expense of trial, and who has 
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succeeded in securing a verdict on the facts in issue, has a right to keep the 
benefit of that verdict. 

3. Verdicts: Juries: Appeal and Error. A jury verdict may not be set aside unless it is 
clearly wrong, and it is sufficient if there is any competent evidence presented to 
the jury upon which it could find for the successful party. 

4. Alienation of Affections: Damages. In an alienation of affections case, the 
plaintiff is entitled to the damages which are the natural, probable consequence 
of the act complained of. 

. There is no mathematical method or formula for determining 
appropriate compensation in an alienation of affections case. 

6. Alienation of Affections: Evidence: Proof. In an alienation of affections case, 
evidence as to the defendant’s income and financial condition may be admissible 
as proof as to how the alienation was accomplished. 


Appeal from the District Court for Douglas County: JAMES 
A. BUCKLEY, Judge. Reversed and remanded with directions. 


Gordon R. Hauptman and Steven D. Wolf of Westergren, 
Hauptman & O’Brien, P.C., for appellant. 


Edward D. Hotz of Hotz, Kizer & Jahn, P.C., for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This was an action for alienation of affections and criminal 
conversation brought against G. Ronald Ames by Donald R. 
Vacek, Jr. A verdict was directed against the defendant on 
liability on the criminal conversation count. The jury returned a 
verdict for the plaintiff on both causes of action and fixed the 
damages at $100,000. The jury found that the damages on the 
criminal conversation count were $20,000, but that amount was 
included in the $100,000 awarded on the other cause of action. 

The trial court found that the verdict for alienation of 
affections was excessive and granted a new trial on that cause of 
action as to damages only. The verdict on the criminal 
conversation count was set aside on the ground that actions for 
criminal conversation should be abolished. 

The plaintiff has appealed and contends that the trial court 
erred: (1) In holding that criminal conversation was not a valid 
cause of action in this state; and (2) In finding that the verdict 
on the cause of action for alienation of affections was excessive 
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and granting a new trial on the issue of damages on that cause of 
action. The defendant has cross-appealed, claiming that the 
trial court erred in admitting evidence of the defendant’s 
income. 

The record shows that the plaintiff married Cherie Cernik on 
May 15, 1976. Their marriage was a relatively stable one during 
the first few years, with the couple planning for their future, 
making decisions together, planning for children, traveling 
together, and socializing with other couples. In 1980 Cherie 
became dissatisfied with her job at Mutual of Omaha. In 
mid-September of 1980 she was promoted to a secretarial 
position within Mutual. In her new position Cherie performed 
secretarial duties for three individuals, one of whom was the 
defendant, Ames. Ames was a second vice president in Mutual’s 
data processing department at that time. 

In 1981 the plaintiff began to notice changes in Cherie’s 
behavior and her attitude toward their marriage. Most notable 
was the fact that she began to work longer hours. 

The defendant testified that he first began to see Cherie alone 
socially in February of 1981. From that point on, the frequency 
of their dates for drinks or dinner after work increased from 
once every couple of weeks in late February to early April, to 
once every week in April and May, to sometimes twice a week in 
late May and June. The defendant admits that on these 
occasions he and Cherie went to various bars, restaurants, 
hotels, and motels. On Memorial Day weekend in 1981, they 
took a 2-day trip to Sioux City. She also accompanied him ona 
trip to Kearney, Nebraska, for the Fourth of July weekend. At 
the time of this latter trip, the defendant knew that Cherie had 
left the plaintiff and had taken up residence in a motel. 

Cherie returned to the plaintiff during the week following the 
trip to Kearney. Four days later, she again left the plaintiff and 
moved into an apartment on the following weekend. The 
defendant left his family a few days later and moved in with 
Cherie. The defendant admits that he and Cherie engaged in 
sexual intercourse in late August 1981. Cherie filed for divorce 
in October of 1981. The decree was entered on April 16, 1982. 
Cherie married the defendant on February 14, 1983. 

We have held, recently, that a cause of action for criminal 


336 221 NEBRASKA REPORTS 


conversation exists in Nebraska. Kremer v. Black, 201 Neb. 
467, 268 N.W.2d 582 (1978). See, also, Creason v. Myers, 217 
Neb. 551, 350 N.W.2d 526 (1984). The trial court erred in 
setting aside the verdict on that cause of action on the ground 
that the cause of action should be abolished. 
Criminal conversation is the violation of a spouse’s right to 
the exclusive privilege of sexual intercourse. Oliver v. Oliver, 
159 Neb. 218, 66 N.W.2d 420 (1954). In Kremer, supra at 470, 
268 N.W.2d at 584, we acknowledged the common-law view 
that the sexual relation in a marriage “is one that must be 
maintained inviolate for the well-being of society.” 
With respect to the verdict on the cause of action for 
alienation of affections, we believe the record supports the 
verdict. Although the evidence was in conflict in some areas, 
the jury resolved those conflicts in favor of the plaintiff. A 
party who has sustained the burden and expense of trial, and 
who has succeeded in securing a verdict on the facts in issue, has 
aright to keep the benefit of that verdict. Hegarty v. Campbell 
Soup Co., 214 Neb. 716, 335 N.W.2d 758 (1983). 
A jury verdict may not be set aside unless it is clearly © 
wrong and it is sufficient if there is any competent 
evidence presented to the jury upon which it could find for 
the successful party and all conflicts in the evidence. . . 
and the credibility of the witnesses is [sic] for the jury and 
not for the court. 

Kniesche v. Thos, 203 Neb. 852, 856, 280 N.W.2d 907, 910 

(1979). 

The plaintiff’s evidence showed that the marriage had been a 
relatively stable one up until the time that Cherie became 
involved with the defendant. At that point Cherie’s interest in 
the marriage and in sex with the plaintiff began to diminish. 
The plaintiff testified that he loved his wife and did not want the 
divorce. When Cherie left him, he was “totally devastated.” His 
pain and suffering were evidenced by the decline in the quality 
of his job performance in the Postal Service and testimony as to 
his emotions through 1983. The plaintiff sought counseling 
from a priest and has experienced religious conflicts because of 
the divorce. He did not date for a year and a half after the 
divorce became final. As a result of the divorce, he has lost the 
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friendship and companionship of Cherie’s parents. 

In an alienation of affections case, the plaintiff is entitled to 
the damages which are the natural, probable consequence of 
the act complained of. Breiner v. Olson, 195 Neb. 120, 237 
N.W.2d 118 (1975). The elements of the damages for which a 
plaintiff may recover include: lost comfort, society, love, and 
protection; pain; suffering; injury to health; degradation; and 
humiliation. Creason, supra; Breiner v. Olson, supra. Marital 
stability is a factor to be considered in the assessment of 
damages in an alienation of affections case. Creason, supra. 

In previous alienation of affections cases, we have been 
reluctant to set aside the verdict. There is no mathematical 
method or formula for determining appropriate compensation. 
Hansen v. Strohschein, 178 Neb. 367, 133 N.W.2d 598 (1965); 
Baltzly v. Gruenig, 127 Neb. 520, 256 N.W. 4 (1934). A jury, 
with proper instruction, is qualified to determine such 
damages. Creason, supra. 

In this case the jury was instructed not to allow sympathy or 
prejudice for or against either party to influence its verdict. The 
jury was further instructed to consider facts such as the 
marriage’s previous stability, in mitigation of the plaintiff's 
damages, and to consider evidence of the defendant’s financial 
status only as it may have been a cause of the alienation of 
Cherie’s affections and not as it related to damages. The jury 
was instructed not to compensate the plaintiff excessively for 
any loss sustained, nor to allow damages by way of punishment 
or sympathy. 

As we view the record, it sustains the verdict, and the trial 
court erred in finding the verdict was excessive. 

On the cross-appeal the defendant claims error in the 
admission of evidence as to his financial condition. At the trial 
he testified to his income for 1981 through April of 1982, 
without objection. 

The Vaceks’ divorce became final on October 16, 1982. Over 
objection, the trial court permitted the plaintiff to examine the 
defendant as to his income after April 1982 and up to October 
1982. 

The defendant testified that his annual income in 1981 was 
$62,000, with an increase annualized at $68,000 in February 
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and March of 1982. On April 16, 1982, the defendant’s income 
rose to $73,000. In June of 1982 it rose again to $83,000 per 
year, which was his income on October 16, 1982. 

The defendant claims that evidence as to his income was 
irrelevant except as it related to his ability to pay a judgment, 
and was therefore inadmissible and prejudicial. 

In Baltzly, supra at 526, 256 N.W. at 6-7, we held: 

As a general rule, testimony as to the financial condition 
of the defendant has no place in such a controversy, and 
should not be admitted in evidence. If, however, one who 
is accused of alienating a husband’s affections held out to 
him her need of his assistance in handling her property, 
and continually consulted with him, and he was highly 
flattered and attracted thereby, and enjoyed sharing in 
such responsibilities, and if this was one of the 
blandishments by which defendant induced him to desert 
his wife, it might be material. 
In the present case, evidence of the defendant’s income was 
relevant to show how he accomplished the alienation of Cherie’s 
affections. There was testimony that Cherie was impressed with 
the defendant’s background and potential. There was also 
testimony that after the Vaceks separated, the defendant and 
Cherie took many out-of-town trips together and that the 
defendant gave her a dinner ring in April of 1982. The plaintiff 
alleged that his wife’s affections were alienated at least in part 
by the defendant’s provision of gifts, money, and trips. 
Evidence as to the defendant’s income was relevant to show that 
the defendant was in fact in a position to entice the plaintiff’s 
wife in the manner alleged by the plaintiff. The jury was 
instructed to consider this evidence only as it related to the cause 
of the alienation of Cherie’s affections for the plaintiff. We 
conclude that the evidence as to the defendant’s income was 
admissible under the circumstances in this case. 

Although the Vacek marriage was dissolved on April 16, 
1982, the decree was not final until 6 months later. Neb. Rev. 
Stat. § 42-372 (Reissue 1984). The marital relation continued 
during this period. Choat v. Choat, 218 Neb. 875, 359 N.W.2d 
810 (1984). In the event of a reconciliation the decree could have 
been vacated. On that basis, evidence as to the defendant’s 
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income during the 6-month period after the date of the decree 
was relevant and admissible. 

The judgment is reversed and the cause remanded with 
directions to reinstate the verdict. 

REVERSED AND REMANDED WITH DIRECTIONS. 

KRIVOSHA, C.J., dissenting. 

For the reasons more particularly set out by McCown, J., in 
his dissent in Kremer v. Black, 201 Neb. 467, 268 N.W.2d 582 
(1978), and my own dissent in Creason v. Myers, 217 Neb. 551, 
350 N.W.2d 526 (1984), I must dissent from the majority 
opinion in this case. In my view, perpetuating either of these 
causes of action created by courts ignores the reality of today’s 
lifestyle. I would abolish both causes of action. While we ought 
to strive to improve the sanctity of marriage, the fact that the 
relationship withers and dies, as it did in this case, should not be 
grounds for one to recover what are obviously punitive 
damages. If the majority opinion is strictly construed, one who 
engages in a social relationship with another who has obtained a 
decree of divorce, during the 6 months after the decree was 
obtained but before it becomes final, may be liable in a suit for 
alienation of affections because by engaging in this relationship 
the formerly married couple is prevented from reconciling. In 
my view, that is not appropriate. 


- BOSLAUGH, J., dissenting. 

There was substantial evidence in this case that the Vacek 
marriage had deteriorated before Cherie became acquainted 
with the defendant. In my opinion the verdict on the cause of 
action for alienation of affections was excessive. The order of 
the trial court granting a new trial on that cause of action should 
have been affirmed. 


WHITE, J., concurring in part, and in part dissenting. 

While I agree with our holding in Creason v. Myers, 217 Neb. 
551, 350 N.W.2d 526 (1984), reaffirming alienation of 
affections as a viable cause of action in this state, I do not agree 
that criminal conversation in its common-law form should be 
similarly retained. 

In Kremer v. Black, 201 Neb. 467, 268 N.W.2d 582 (1978), a 
majority of this court held that common-law criminal 
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conversation should be retained as a cause of action in this 
jurisdiction. In his dissent Justice McCown enumerated legal 
and policy reasons why criminal conversation, in its traditional 
common-law form, had outlived its usefulness. I agreed with 
Justice McCown’s reasoning then. However, I now believe the 
action should be abolished. 

The action for criminal conversation is not only an 
anachronism in today’s world, it is manifestly unjust and 
irrational in the hands of mercenary and vindictive spouses. 

Law is not a fixed science. Principles of law change with the 
passing of time, through the gradual change of thought on the 
part of society and social institutions. When the reasons behind 
a traditional principle of law have ceased to exist, then, in the 
richest tradition of the common-law system, the rule of law 
should be altered to reflect those changes. 

Common-law criminal conversation is a cause of action of 
judicial making. As Justice Cardozo once said, “A rule which 
in its origin was the creation of the courts themselves, and was 
supposed in the making to express the mores of the day, may be 
abrogated by courts when the mores have so changed that 
perpetuation of the rule would do violence to the social 
conscience.” This court’s capacity for growth and change in the 
judicial development of the common law should reflect no less. 


IN RE APPLICATION OF RED CARPET LIMOUSINE SERVICE, INC. 
RED CARPET LIMOUSINE SERVICE, INC., APPELLEE, V. YELLOW 
CAB COMPANY ET AL., APPELLANTS. 

377 N.W.2d 91 


Filed December 6, 1985. No. 84-486. 


1. Public Service Commission: Motor Carriers: Proof. An applicant for a 
certificate of public convenience and necessity has the burden of showing that 
the authority he seeks is required by the public convenience and necessity, and 
the determination of that issue is peculiarly within the discretion and expertise of 
the Public Service Commission. 

2. Public Service Commission: Motor Carriers. In determining the issue of public 
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convenience and necessity, controlling questions are whether the operation will 
serve a useful purpose responsive to a public demand or need; whether this 
purpose can or will be served as well by existing carriers; and whether it can be 
served by the applicant in a specified manner without endangering or impairing 
the operations of existing carriers contrary to the public interest. 

3. Public Service Commission: Appeal and Error. Upon an appeal from an order of 
the Public Service Commission granting a certificate, this court may decide only 
whether the commission acted within the scope of its authority and whether the 
order in question was reasonable and not arbitrarily made. 

. If there is evidence to sustain the finding of the Public Service 

Commission, this court cannot intervene. It is only where the findings of the 

commission are against all the evidence that this court may hold that the 

commission’s finding on the evidence is arbitrary. 


Appeal from the Nebraska Public Service Commission. 
Reversed. 


Marshall D. Becker, for appellants. 


Arlyn L. Westergren and, on brief, Jeffrey B. Farnham and 
Casey J. Quinn, for appellee. 


KrivosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLWELL, D.J., Retired. 


HASTINGS, J. 

On May 22, 1984, the Nebraska Public Service Commission 
granted Red Carpet Limousine Service, Inc., the authority to 
Operate as a common carrier in Nebraska intrastate commerce 
in the transportation of passengers by limousine between points 
within a 50-mile radius of Omaha, over irregular routes. A 
certificate of public convenience and necessity was issued in 
that order. 

Protestants, Yellow Cab Company, Checker Cab Company, 
Airport Transportation Company, Handicab Company, and 
Hunt Transportation, Inc., doing business as Happy Cab, and 
intervenor in opposition, Old Market Limousine Service, Inc., 
appeal. 

We have held that under Neb. Rev. Stat. § 75-311 (Reissue 
1981), an applicant for a certificate of public convenience and 
necessity has the burden of showing that the authority he seeks 
is required by the public convenience and necessity, and the 
determination of that issue is peculiarly within the discretion 
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and expertise of the Public Service Commission. Gentry Real 
Estate Co. v. King’s Limousine Service, Inc. , 201 Neb. 761, 272 
N.W.2d 359 (1978). 

In determining the issue of public convenience and necessity, 
controlling questions are whether the operation will serve a 
useful purpose responsive to a public demand or need; whether 
this purpose can or will be served as well by existing carriers; 
and whether it can be served by the applicant in a specified 
manner without endangering or impairing the operations of 
existing carriers contrary to the public interest. In re 
Application of Greyhound Lines, Inc., 209 Neb. 430, 308 
N.W.2d 336 (1981); Black Hills Stage Lines, Inc. v. Greyhound 
Corp., 174 Neb. 425, 118 N.W.2d 498 (1962). 

The standard of review for this case is well established. Upon 
an appeal from an order of the commission granting a 
certificate, this court may decide only whether the commission 
acted within the scope of its authority and whether the order in 
question was reasonable and not arbitrarily made. Jn re 
Application of Greyhound Lines, Inc., supra; Wells Fargo 
Armored Service Corp. v. Bankers Dispatch Corp., 186 Neb. 
261, 182 N.W.2d 648 (1971). 

If there is evidence to sustain the finding of the commission, 
this court cannot intervene. It is only where the findings of the 
commission are against all the evidence that this court may hold 
that the commission’s finding on the evidence is arbitrary. Jn re 
Application of Greyhound Lines, Inc., supra; Neylon v. 
Petersen & Petersen, Inc., 181 Neb. 143, 147 N.W.2d 488 
(1966). 

The appellants argue that this court may intervene in the 
present case because the Public Service Commission acted 
arbitrarily in granting the appellee, Red Carpet Limousine 
Service, Inc., the requested authority. We agree and reverse, 
finding that Red Carpet Limousine failed to demonstrate two 
of the three requirements for a certificate of public convenience 
and necessity: (1) That its proposed operation will serve a useful 
purpose responsive to a public demand or need; and (2) That 
this purpose cannot or will not be served as well by existing 
carriers. We make no finding as to the third requirement, that 
the purpose can be served by the applicant in a specified manner 
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without endangering or impairing the operations of existing 
carriers contrary to the public interest. 

A review of the testimony before the Public Service 
Commission demonstrates the lack of evidence to sustain the 
issuance of the certificate of public convenience and necessity. 
Jay D. Bowman testified as the president and sole stockholder 
of the appellee, Red Carpet Limousine Service, Inc. He 
proposes to station the corporation’s one limousine at Eppley 
Airfield and employ three drivers to provide 24-hour service. 
Bowman stated that he is most interested in gaining the business 
traveling in and out of Eppley Airfield and between the Millard 
Airport and Ak-Sar-Ben. However, Bowman cast doubt on the 
need for the service between the Millard Airport and 
Ak-Sar-Ben by testifying that that route is currently served by 
Limousines Limited and that the management of that company 
is considering abandoning the service. Further, the president of 
Old Market Limousine Service, Inc., testified that her company 
could respond to a call from its courtesy phone at Eppley 
Airfield within 10 minutes. 

Bowman also testified that Red Carpet Limousine Service, 
Inc., would answer a particular public need in that it would 
charge a minimum 1-hour fee rather than the 2-hour minimum 
fee required by Old Market Limousine Service, Inc. 

There are two problems with the appellee’s emphasis on this 
feature of its proposed service as the basis for its claim to servea 
public need. First, Red Carpet Limousine has not submitted a 
rate schedule for its proposed services. The 1-hour minimum 
fee is rendered meaningless for purposes of comparison 
without that evidence. Second, the appellee has not supplied 
evidence of a minimum fee charged by the three other Omaha 
and Millard limousine services. These companies may already 
provide the service which Red Carpet Limousine proposes. 

Several of Bowman’s personal friends testified that they 
would use‘Red Carpet Limousine’s proposed service, but most 
of them admitted that they had never used or inquired about the 
existing limousine services. One such witness even admitted that 
the potential user of Red Carpet Limousine’s service currently 
has access to free transportation with his own company 
messenger service. 
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Kay E. Neil, president of the Douglas County Chapter of 
Mothers Against Drunk Driving, testified to the organization’s 
general promotion of alternative driving services to provide 
“safe rides.” She did not testify, however, that Red Carpet 
Limousine could provide better “safe rides” than the taxicab 
companies are currently providing, nor that the public demands 
that service in luxury automobiles. 

The appellee, Red Carpet Limousine Service, Inc., simply 
has not met the burden of proof required for an application 
under § 75-311. Exemplary cases demonstrating the required 
showing by an applicant for a certificate of public convenience 
and necessity are In re Application of Greyhound Lines, Inc., 
209 Neb. 430, 308 N. W.2d 336 (1981); Gentry Real Estate Co. v. 
King’s Limousine Service, Inc., 201 Neb. 761, 272 N.W.2d 359 
(1978); and Robinson y. National Trailer Convoy, Inc., 188 
Neb. 474, 197 N.W.2d 633 (1972). 

Red Carpet Limousine’s showing of public need simply does 
not rise to the level of need demonstrated in the above-cited 
cases. We find that the evidence is insufficient to sustain the 
finding of the Public Service Commission; that finding was 
arbitrary and unreasonable. Its order is reversed. 

REVERSED. 


WILLIAM L. ZIMMERMAN, APPELLEE AND CROSS-APPELLANT, V. 
DoucGLas R. MARTINDALE, APPELLANT AND CROSS-APPELLEE. 
377 N.W.2d 94 


Filed December 6, 1985. No. 84-497. 


I. Contracts. A contract is not formed if the parties contemplate that something 
remains to be done to establish contractual arrangements or if elements are left 
for future arrangements. 

. When an agreement not covered by the Uniform Commercial Code 

stipulates that certain terms shall be settled later by the parties, such terms do 

not become binding unless and until they are settled by later agreement. 

. To establish an express contract there must be shown what amounts to a 

definite proposal and an unconditional and absolute acceptance thereof. 

Further, in order that a binding contract may result from an offer and 
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acceptance, it is essential that the minds of the parties meet at every point and 
that nothing be left open for a future arrangement. 


Appeal from the District Court for Scotts Bluff County: 
ALFRED J. KorTuM, Judge. Affirmed as modified. 


Richard A. Douglas of Winner, Nichols, Douglas and Kelly, 
for appellant. 


Robert G. Simmons, Jr., of Wright, Simmons & Selzer, for 
appellee. 


KrivosHA, C.J., Hastincs, and SHANAHAN, JJ., and 
BropkEY, J., Retired, and OrTteE, D.J. 


KrivosHa, C.J. 

This action was originally instituted by the appellee, William 
L. Zimmerman, for the purpose of dissolving a partnership 
known as Midwest Blaze-King (Midwest), pursuant to Neb. 
Rev. Stat. § 67-337 (Reissue 1981). The record discloses that 
Midwest was formed and operated pursuant to an oral 
agreement entered into between William Zimmerman and 
Douglas R. Martindale without compliance with the provisions 
of Neb. Rev. Stat. § 67-101 (Reissue 1981). Under the 
provisions of this oral agreement, the parties were to split 
profits and expenses equally. The partnership operated 
pursuant to this agreement during the years 1979 to 1983, when 
it was dissolved. 

Following trial to the district court for Scotts Bluff County, 
Nebraska, a decree was entered dissolving the partnership and 
distributing the assets of the partnership. In doing so the district 
court found that one of the assets owned by the partnership was 
a certain license agreement contributed by Zimmerman to the 
partnership. The district court found that Zimmerman should 
receive credit in his capital account for one-half of the license 
agreement, in the sum of $50,000. It is this $50,000 which is the 
principal dispute in this appeal. For reasons more particularly 
hereinafter set out, we believe that the district court was in error 
in its finding regarding the license agreement. 

The basis upon which the district court found as it did with 
regard to the license agreement was apparently an agreement 
entered into earlier between Zimmerman and Martindale and 
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dated January 1, 1980 (exhibit 1). By the terms of that 
agreement Zimmerman represented that he was the owner of a 
certain license agreement with Woodcutter’s Manufacturing, 
Inc., an Oregon corporation. The second paragraph of the 
agreement provided as follows: “ZIMMERMAN is willing to 
sell a 50% interest in such license agreement to MARTINDALE 
for the sum of $50,000.00 to be paid under terms and conditions 
to be agreed upon at some future period of time.” (Emphasis 
supplied.) The agreement then provided that the parties were to 
form a corporation, with each owning 50 percent of the stock, 
and that Martindale was to put $10,000 into a bank account as 
an act of good faith. The agreement concluded by providing: 

5. Should ZIMMERMAN and MARTINDALE be 
unable to reach an agreement with regards to the 
Corporation then each party shall retain as follows: 

A. ZIMMERMAN shall retain the License Franchise 
Agreement of which MARTINDALE shall make no claim 
of interest to. 

B. MARTINDALE shall be returned all sums of money 
immediately so advanced to the future Corporation or to 
ZIMMERMAN himself. 

The evidence is without dispute that no corporation was ever 
formed and none came into existence. Had nothing more 
occurred, a solution to this case would be relatively simple. 
Paragraph 5 of exhibit 1 clearly set out how the matter was to be 
resolved. Zimmerman would receive back the license, and 
Martindale would receive back his money. If this occurred, 
presumably each party would have gone his own way and that 
would have been the end of the matter. Unfortunately, however, 
although the parties did not form a corporation and fulfill the 
terms of exhibit 1, they did, nevertheless, form a partnership 
and proceed to conduct business as a partnership and not as a 
corporation. 

The record further discloses that though exhibit 1 recited that 
Zimmerman was the owner of a certain license agreement, in 
fact when exhibit 1 was signed he was not. And it was not until 
after the partnership agreement had been formed that the 
partnership, and not Zimmerman, purchased the franchise 
agreement from Woodcutter’s Manufacturing, Inc., for the 


ZIMMERMAN v. MARTINDALE 347 
Cite as 221 Neb. 344 


total sum of $20,000. Payment of this $20,000 was made by 
Martindale’s contribution of an automobile having a value of 
$15,000 and Zimmerman’s contribution of an automobile 
having a value of $5,000. Woodcutter’s was willing to accept 
these automobiles as payment for the license. 

Zimmerman argues that the decision of the district court was 
correct because Martindale agreed to purchase a one-half 
interest for $50,000, regardless of what its actual cost may have 
been. He urges us to recognize that the very essence of the 
American free enterprise system is “Buy low and sell high,” 
and, in view of the fact that Martindale agreed to pay $50,000 
for the license, he must abide by that agreement. If we were able 
to hold that exhibit 1 was an enforceable contract, then, 
perhaps, Zimmerman’s contentions would be correct. We 
believe, however, that such is not the case. Rather, we believe 
that the most that can be said of exhibit 1 is that it was acontract 
to enter into a contract. The language does not provide that 
Zimmerman sells to Martindale a 50-percent interest for the 
sum of $50,000 or that Martindale buys the interest for $50,000, 
but only recites that Zimmerman “is willing to sell a 50% 
interest” for $50,000 “under terms and conditions to be agreed 
upon at some future period of time.” Those future conditions 
were never agreed to. Nor were any of the other conditions of 
exhibit 1 regarding the formation of the corporation ever 
fulfilled. Nor does exhibit 1 recite that Martindale is willing to 
buy the interest. 

We have previously held that a contract is not formed if the 
parties contemplate that something remains to be done to 
establish contractual arrangements or if elements are left for 
future arrangements. See, Rybin Investment Co., Inc. v. Wade, 
210 Neb. 707, 316 N.W.2d 744 (1982); O’Brien v. Fricke, 148 
Neb. 369, 27 N.W.2d 403 (1947). When an agreement not 
covered by the Uniform Commercial Code stipulates that 
certain terms shall be settled later by the parties, such terms do 
not become binding unless and until they are settled by later 
agreement. In Rybin Investment Co., Inc. v. Wade, supra at 
709-10, 316 N. W.2d at 746, we said: 

To establish an express contract, there must be shown 
what amounts to a definite proposal and an unconditional 
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and absolute acceptance thereof. [Citations omitted.] 

Further, in order that a binding contract may result 
from an offer and acceptance, it is essential that the minds 
of the parties meet at every point, and that nothing be left 
open for a future arrangement. 

It is clear that had Zimmerman sought specific performance 
of the contract he would not have been successful under the 
terms of exhibit 1 and the facts as they existed at the time the 
agreement was signed. The most that can be said of exhibit 1 is 
that the parties elected not to form a corporation and 
proceeded under paragraph 5 of exhibit 1. After that the parties 
proceeded to enter into a new arrangement, to wit, a 
partnership agreement in which each party was to be an equal 
partner. The license, as the record clearly establishes, was 
purchased by the partnership for $20,000, of which Martindale 
contributed $15,000 and Zimmerman $5,000. Exhibit 1 was not 
binding on Martindale, and he was not obligated to pay 
Zimmerman $50,000 for a one-half interest in a license which 
had already been purchased by the partnership. The trial court 
therefore erred in adding $50,000 to Zimmerman’s partnership 
capital account. 

The appellee, Zimmerman, has filed a cross-appeal in which 
he maintains that the district court erred in not ordering 
Martindale to pay to the partnership interest on $67,043.50 
from June 18 to December 16, 1983. The record discloses that 
after the sale of the partnership, Martindale obtained 
possession of a check in the amount of $67,043.50, representing 
part payment. These were moneys that properly belonged to the 
partnership and, if placed in the partnership account, could 
have earned interest. The evidence discloses that if the 
$67,043.50 had been in fact placed in an interest-bearing 
account, the interest on the amount would have been $2,756.31. 
This amount should be considered to be an asset of the 
partnership and Martindale should be required to pay that sum 
into the partnership for division in the appropriate dissolution 
of the partnership. 

A second item adjusted by the court involves some alleged 
home improvements in the amount of $2,880.30. An 
examination of the record, however, discloses no evidence to 


LIS v. MOSER WELL DRILLING & SERV. 349 
Cite as 221 Neb. 349 


support that contention. As a matter of fact, during the course 
of the trial, the district court advised the parties that there was 
no evidence to support that adjustment and that, absent such 
evidence, the amount could not be considered. Apparently, in 
preparing the decree, however, the amount found its way into 
the accounting. It should have been disregarded. 

The last item, amounting to $1,809.64, has to do with the 
withdrawal of two motor vehicles. There is no evidence to 
support any contention except that withdrawal of the vehicles 
was considered by each of the parties to be equal, and therefore 
the capital entries should be adjusted to show equal 
withdrawals by the parties for the motor vehicles. 

For these reasons the judgment of the district court is 
affirmed as modified and the cause remanded to the district 
court for adjustments i in accordance with this opinion. 

AFFIRMED AS MODIFIED. 


BILL AND STELLA LIS, HUSBAND AND WIFE, APPELLANTS, V. MOSER 
WELL DRILLING & SERVICE, INC., A NEBRASKA CORPORATION, 
APPELLEE. 

377 N.W.2d 98 


Filed December 6, 1985. No. 84-691. 


1. Actions: Contracts. A suit on a contract presents an action at law. 

Judgments: Appeal and Error. The findings and conclusions of the trial court in 
an action at law tried without a jury have the effect of a jury verdict and will not 
be set aside by the Nebraska Supreme Court unless they are clearly wrong. 

3. Contracts: Damages: Proof. One seeking recovery in a contract action has the 
burden of proving damages with as much certainty as the case permits. 

4. Contracts: Damages. If a construction contract is substantially performed, the 
damages which the owner suffers because of defective workmanship or the use 
of unsuitable materials are measured by the reasonable cost of remedying the 
defects, if remediable; if the defects are not remediable without reconstruction 
of or material injury to a substantial portion of the improvement, the damages 
are measured by the difference between the value of the improvement as 
constructed compared to what its value would have been if constructed 
according to the contract. 

5. Damages: Proof. Proof of damages to a mathematical certainty is not required; 
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the proof is sufficient if the evidence is such as to allow the trier of fact to 
estimate the actual damages with a reasonable degree of certainty and exactness. 


Appeal from the District Court for Lancaster County: 
DONALD E. EnpDAcotTrT, Judge. Affirmed in part, and in part 
reversed and remanded with direction. 


Richard D. Sievers, for appellants. 


Rex R. Schultze of Perry, Perry, Witthoff, Guthery, Haase & 
Gessford, P.C., for appellee. 


KrivosHa, C.J., CAPORALE, and SHANAHAN, JJ., and 
GARDEN, D.J., and CoLWELL, D.J., Retired. 


CAPORALE, J. 

Plaintiffs, Bill and Stella Lis, husband and wife, appeal from 
the dismissal of their suit for damages arising out of the breach 
of acontract by the defendant, Moser Well Drilling & Service, 
Inc., a Nebraska corporation. The Lises’ dispositive 
assignment in this court is that the county and district courts 
erred in ruling that they failed to prove their damages. We 
affirm as to Stella Lis and reverse and remand with the 
direction that judgment be entered in favor of Bill Lis. 

The Lises own real estate on which a water well was drilled 
when their house was built. Approximately 13 years later, on 
May 31, 1982, Bill Lis contracted to purchase a water supply 
and heat exchange system from Moser. The system was 
designed to provide water for household uses and to take water 
from the supply well, extract the thermal value therefrom, 
circulate air thus chilled or warmed through the house, and 
discharge the water used by the heat exchange portion of the 
system into a second, or return, well. 

Moser elected to design the system so as to use the well 
already on the property as the return well. It became apparent 
as soon as the installation was completed, however, that this 
well would not accept all of the discharge water; it overflowed, 
thereby causing the discharge water to flood the Lises’ 
property. Because of this malfunction, Bill Lis refused to pay 
the full contract price. As a consequence, Moser agreed to 
acidize the well, that is, wash it out with an acid solution. As 
part of that undertaking, Moser wrote that it did “not expressly 
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[sic] or imply any form of a warranty on the return well for any 
defects it might have in the future after we get it to accept water 
without running water over the top of the well.” Moser 
thereafter acidized the well twice; later blew air into it; and 
finally deepened it. Following each of these procedures, the 
return well accepted all of the discharge water for short periods, 
but then began to overflow again. Bill Lis paid the remainder of 
the purchase price after the first short successful operation of 
the system. 

A fair summary of the Lises’ evidence is that a new return 
well would likely solve the overflow problem. Moser’s evidence 
is that there is a 50-percent chance that a new return well would 
solve the problem and that additional acidization or other 
procedures might have as good a chance to solve the problem. 

The uncontroverted evidence is that a new return well would 
cost $2,000. 

The county court found that “a breach of contract” had been 
proved but that the Lises fell “short on their proof of damages.” 

This being a suit on a contract, it is an action at law. 
Occidental S. & L. v. Bell Fed. Credit Union, 218 Neb. 519, 357 
N.W.2d 198 (1984). That being so, the findings and conclusions 
of the county court have the effect of a jury verdict and will not 
be set aside by this court unless they are clearly wrong. 
Schmode’s, Inc. v. Wilkinson, 219 Neb. 209, 361 N.W.2d 557 
(1985); H& L Equip. v. Schardt, 217 Neb. 653, 349 N.W.2d 924 
(1984). 

Moser contends that its undertaking was only to acidize the 
well, which it did. The county court in effect found that Moser’s 
undertaking was to solve the overflow problem, as contended 
by the Lises. The record supports that finding. Moser’s 
statement that it made no warranty once it got the return well 
“to accept water without running water over the top of the 
well” is certainly susceptible to the interpretation that Moser 
agreed not to get the return well to accept the discharge water 
for short, intermittent periods of time but, rather, to solve the 
overflow problem so the system would function as designed. 

The question therefore becomes whether it can be said that 
the county court’s finding that the Lises failed to prove damages 
is clearly wrong. 
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The finding is clearly correct with respect to Stella Lis. Her 
name appears on none of the contract documents. She simply 
was not a party to the transaction, and, thus, there is no basis 
upon which to include her as a party to this lawsuit. 

As to Bill Lis, however, the matter requires further analysis. 

We have said in construction contract cases that if the 
contract is substantially performed, the damages which the 
owner suffers because of defective workmanship or the use of 
unsuitable materials are measured by the reasonable cost of 
remedying the defects, if remediable; if the defects are not 
remediable without reconstruction of or material injury to a 
substantial portion of the building, the damages are measured 
by the difference between the value of the building as 
constructed compared to what its value would have been if 
constructed according to the contract. Nekuda v. Vincent, 213 
Neb. 527, 330 N. W.2d 477 (1983); Moss v. Speck, 209 Neb. 46, 
306 N.W.2d 156 (1981); Fink v. Denbeck, 206 Neb. 462, 293 
N.W.2d 398 (1980). We applied the same rule in a case involving 
the improper preparation of a surface for grading and paving. 
ARL Corp. v. Hroch, 201 Neb. 422, 268 N.W.2d 101 (1978). 
We conclude the rule applies as well to an improvement such as 
is involved in this case. 

In view of the uncontroverted evidence concerning the cost 
of a new well, implicit in the county court’s conclusion that Bill 
Lis did not prove his damages is the finding that the overflow 
problem is not remediable. 

The county court was certainly free to accept Moser’s 
testimony that there was but a 50-percent chance that a new 
return well would solve the overflow problem. There is also, 
however, uncontroverted evidence that wells are by their nature 
unpredictable and that no one can accurately foretell the result 
of a particular remedial procedure in the circumstance 
presented by this case. 

It is clear that as the party seeking recovery, Bill Lis has the 
burden of proving his damages with as much certainty as the 
case permits. Nebraska Truck Serv. v. U.S. Fire Ins. Co., 213 
Neb. 755, 331 N.W.2d 266 (1983); Meisinger Earth Moving, 
Inc. v. State, 212 Neb. 554, 324 N.W.2d 387 (1982); LeRoy 
Weyant & Sons, Inc. v. Harvey and Classic Lanes, 212 Neb. 65, 
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321 N.W.2d 429 (1982); Settell’s, Inc. v. Pitney Bowes, Inc. , 209 
Neb. 26, 305 N.W.2d 896 (1981). Proof to a mathematical 
certainty, however, is not required; the proof is sufficient if the 
evidence is such as to allow the trier of fact to estimate the actual 
damages with a reasonable degree of certainty and exactness. 
Peterson v. North American Plant Breeders, 218 Neb. 258, 354 
N.W.2d 625 (1984); LeRoy Weyant & Sons, Inc. v. Harvey and 
Classic Lanes, supra. 

In applying those rules to the present case, we must conclude 
that proving the cost of installing a new return well is sufficient 
as a matter of law to establish Bill Lis’ actual damages with as 
much certainty as the case permits. We must therefore conclude 
the county court was clearly wrong in ruling that Bill Lis failed 
to prove his damages and that the district court erred in 
affirming the county court’s judgment as to him. 

Accordingly, the cause is remanded to the district court with 
the direction that it be remanded to the county court for the 
entry of judgment in the sum of $2,000 in favor of Bill Lis. The 
judgment of the district court dismissing Stella Lis’ action is 
affirmed. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTION. 


CHARLES D. RIDENOUR, APPELLEE, V. FARM BUREAU INSURANCE 
COMPANY OF NEBRASKA, A MUTUAL INSURANCE COMPANY, 
APPELLANT. 

377 N.W.2d 101 


Filed December 6, 1985. No. 84-730. 


1. Contracts: Reformation: Equity. An action for reformation is equitable in 
nature. 

2. Equity: Appeal and Error. The Nebraska Supreme Court reviews equitable 
matters de novo on the record, taking into consideration the fact that the trial 
court saw and heard the witnesses and accepted one version of the facts rather 
than another. 

3. Contracts: Reformation: Intent. Reformation is decreed in order to effectuate 
the real agreement of the parties when a written instrument does not represent 
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their true intent. 

4. Contracts: Reformation: Fraud. Reformation may be decreed where there has 
been a mutual mistake or where there has been a unilateral! mistake caused by the 
fraud or inequitable conduct of the other party. 

5. Contracts: Reformation. Reformation conforms an erroneous written 
agreement to the antecedent agreement of the parties; that is to say, to the 
agreement entered into prior to the execution of the erroneous written 
agreement. 

6. Reformation: Evidence. To obtain reformation the evidence must be clear, 
convincing, and satisfactory. 

7. Evidence: Proof: Words and Phrases. Clear, convincing, and satisfactory 
evidence is present when there has been produced in the trier of fact a firm belief 
or conviction that a fact to be proved exists. 

8. Contracts: Presumptions: Intent. There is a strong presumption that a written 
instrument correctly expresses the intention of the parties to it. 


Appeal from the District Court for Phelps County: BERNARD 
SPRAGUE, Judge. Reversed and remanded with direction to 
dismiss. 


Arlen W. Langvardt of Jacobsen, Orr & Nelson, PC., for 
appellant. 


Charles J. Cuypers of Sherwood & Cuypers, and John E. 
Dier of Person, Dier & Person, for appellee. 


BOSLAUGH, CAPORALE, and GRANT, JJ., and WoLF, D.J., and 
CoLwELL, D.J., Retired. 


CAPORALE, J. 

Defendant, Farm Bureau Insurance Company of Nebraska, 
a mutual insurance company, appeals from the reformation of 
a policy of insurance issued by it so as to provide coverage for 
losses occasioned by the collapse of plaintiff Charles D. 
Ridenour’s hog confinement building. Farm Bureau’s 
assignment that the trial court erred in reforming the policy is 
meritorious; we therefore, without considering its other 
assignments of error, reverse and remand the cause with the 
direction that it be dismissed. 

An action for reformation being equitable in nature, 
Farmers Coop. Assn. v. Klein, 196 Neb. 180, 241 N.W.2d 686 
(1976), we review this matter de novo on the record, taking into 
consideration the fact that the trial court saw and heard the 
witnesses and accepted one version of the facts rather than 
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another. Neb. Rev. Stat. § 25-1925 (Reissue 1979); Hulse v. 
Schelkopf, 220 Neb. 617, 371 N.W.2d 673 (1985). 

A review of the evidence with that principle in mind reveals 
that in May of 1976 plaintiff had a hog confinement building 
erected on the farm he leased. In July of 1977 he purchased a 
“Country Squire” insurance policy issued by Farm Bureau. 
That policy was renewed from year to year and was in force and 
effect at the time the aforesaid hog confinement building 
collapsed on August 10, 1982. 

The declarations pages for the year from July 25, 1982, to 
July 25, 1983, and the policy language do not provide coverage 
for losses resulting from a collapse of the hog confinement 
building, but do provide coverage for certain other direct losses 
of the structure up to a limit of $35,000, less a deductible 
amount of $50. While the policy does make protection available 
for loss resulting from the collapse of plaintiff’s residence, 
plaintiff did not purchase such coverage. 

The collapse resulted in destruction of the confinement 
building and in the death of some of the hogs within it. Farm 
Bureau denied liability for the resulting losses, and this suit 
followed. 

Plaintiff testified that in the first part of February 1982, he, 
his wife, Thelma, and his son, Tom, met with Tim Moomey, an 
agent who sold and serviced policies for Farm Bureau, in the 
Ridenour kitchen. The record reflects that Moomey had 
graduated from Kearney State College in 1975 and immediately 
became an agent for Farm Bureau. He thereafter received 
specialized insurance business training at various seminars. 
_ According to plaintiff, the purpose of the meeting was “[t]o 
discuss the coverage of our hog confinement building.” 
Plaintiff had become aware that his hog supplier had 
experienced some trouble with a building like his, and he 
became concerned about the soundness of his own building. He 
testified that he therefore wanted insurance to cover his losses 
should the building collapse. Plaintiff told the court he advised 
Moomey that “we wanted to be covered for the collapse of the 
building.” Plaintiff stated Moomey told him that “under the 
blanket plan we had we was covered for the hogs; and in the 
Country Squire we was covered for the collapse.” (It appears 
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that the subject policy was the only one in force. It contains, as 
coverage D, “Blanket Farm Personal Property,” which 
provides protection for losses resulting from the death of hogs 
from certain designated causes but not from the collapse of a 
structure.) Plaintiff also recalled that at this meeting his wife, at 
Moomey’s request, provided Moomey with the number of hogs 
then in confinement. 

Thelma Ridenour testified that she called Moomey in 
February 1982 to ask him to meet with the Ridenours “to talk 
about our coverage on the hogs and to see if we were covered for 
specific things that we had been reading and hearing about.” 
She explained that their hog supplier had talked to her husband 
and son about the floor slats collapsing and hogs drowning in 
the pit in connection with his confinement building. According 
to her, the Ridenours wanted to know if their insurance policy 
covered such occurrences. She testified further that at the 
February 1982 meeting her husband inquired whether there was 
coverage for asphyxiation and drowning of the hogs in case the 
slats would collapse. She recalled that Moomey said such 
coverage was provided by the blanket policy. She, in addition, 
remembered that her husband also asked to be covered for 
losses caused by a collapse of the building, and Moomey said 
such coverage was provided by the Country Squire policy. 
Thelma Ridenour confirmed that at this meeting she reported 
to Moomey the number of hogs then in the confinement 
building. She also reported their weight. 

Tom Ridenour testified that he was present at the February 
1982 meeting between his parents and Moomey. He recalled 
that his father told Moomey about the problems the hog 
supplier had with his confinement building and that his father 
asked Moomey if their insurance covered asphyxiation of the 
hogs, collapse of the slats, and collapse of the building. 
According to Tom Ridenour, Moomey said those events were 
covered. 

Plaintiff further testified that he had a second meeting with 
Moomey in April 1982, at which time only the two of them were 
present. On this occasion Moomey filled out a checklist, which 
plaintiff signed. The list makes no reference to collapse losses 
on any structure and recites that items not shown on the 
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declarations pages are not insured. According to plaintiff, 
however, Moomey was in a hurry and the checklist was not 
discussed. Nonetheless, plaintiff admits that he did sign the 
checklist after the items listed were read off to him. As a result 
of this April meeting, the dollar amount of certain coverages on 
the hog confinement building, other than collapse, was 
increased from $25,000 to $35,000. 

Plaintiff and his wife both testified they had not completely 
read the Country Squire policy. They did not understand. the 
wording and relied instead on Moomey to interpret it for them. 

On the other hand, Moomey, who had ended his relationship 
with Farm Bureau in November of 1982, testified that at no 
time prior to the collapse of the confinement building did the 
Ridenours request that the hogs and building be insured so as to 
cover losses resulting from its collapse. In fact, Moomey knew 
collapse coverage was not available from Farm Bureau for 
outbuildings such as the hog confinement structure. As of the 
time of trial, mid-1984, Moomey knew there were two or three 
companies which provided such coverage as of that time, but he 
did not know whether such insurance was available from those 
companies at the time of the collapse. 

Moomey recalled meeting with plaintiff in April of 1982, at 
which time they did a “farm review.” That is, Moomey went 
through an inventory of the farm and reviewed the declarations 
pages with plaintiff “line by line [to] make sure everything was 
the way they wanted it.” Plaintiff and Moomey also reviewed 
the checklist discussed earlier. Moomey stated that his 
procedure was to go through the checklist and explain the 
coverage, then check off each type desired by the insured. 

Plaintiff testified that on August 11, 1982, the day after the 
confinement building collapsed, Moomey went to the Ridenour 
farm and informed them he was sorry but the home office said 
there was no coverage. 

Moomey testified that upon receiving a call from one of the 
Ridenours on the date of the collapse, he caused his secretary to 
prepare a notice of loss report for submission to Farm Bureau’s 
home office describing the property lost, the cause of the loss, 
and the amount of insurance coverage claimed for each item. 
He also assigned an adjuster to inspect the property. Moomey 
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and the adjuster discussed the fact that there was no coverage 
for the loss. 

The principle upon which plaintiff relies is that reformation 
is decreed in order to effectuate the real agreement of the parties 
when a written instrument does not represent their true intent. 
Waite v. Salestrom, 201 Neb. 224, 266 N.W.2d 908 (1978); 66 
Am. Jur. 2d Reformation of Instruments § 1 (1973). 

In this jurisdiction reformation may be decreed where there 
has been a mutual mistake or where there has been a unilateral 
mistake caused by the fraud or inequitable conduct of the other 
party. In such events the erroneous written agreement is 
conformed to the antecedent agreement of the parties; that is to 
say, to the agreement entered into prior to the execution of the 
erroneous written agreement. Johnson v. Stover, 218 Neb. 250, 
354 N.W.2d 142 (1984); Waite v. Salestrom, supra; Oft v. 
Dornacker, 131 Neb. 644, 269 N.W. 418 (1936). 

To obtain reformation the evidence must be clear, 
convincing, and satisfactory. Johnson v. Stover, supra. Such 
evidence is present when there has been produced in the trier of 
fact a firm belief or conviction that a fact to be proved exists. 
See Tobin v. Flynn & Larsen Implement Co., 220 Neb. 259, 369 
N.W.2d 96 (1985). 

Moreover, there is a strong presumption that a written 
instrument correctly expresses the intention of the parties to it. 
Johnson v. Stover, supra; Beideck v. National Fire Ins. Co. , 139 
Neb. 171, 296 N. W. 873 (1941). 

The record does not produce in us a firm belief or conviction 
that there was a mutual mistake of fact. Moomey was a trained 
and experienced insurance agent who, after he had no 
relationship with Farm Bureau, testified he knew the coverage 
claimed by plaintiff was not available from Farm Bureau and 
who denied representing that such coverage existed under the 
policy. Plaintiff argues that Moomey’s expression of sorrow 
over the fact that Farm Bureau’s home office said there was no 
coverage, coupled with the facts that he caused a notice of loss 
report to be prepared and arranged for an adjuster to inspect 
the property, establishes that Moomey did think collapse 
coverage for the hog building existed. We conclude otherwise. 
Prudence dictated that plaintiff’s claim be noted and 
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investigated. Investigation of this claim to determine the facts 
does not necessarily imply a thought that coverage exists. 
Neither does an expression of regret that the home office said 
coverage does not exist necessarily imply an earlier belief by 
Moomey that there was coverage. It may as easily imply regret 
at the confirmation of what Moomey already knew. 

Any mistake which may have existed was therefore one made 
only by plaintiff. Under such a circumstance he must, in order 
to recover, clearly, convincingly, and satisfactorily establish that 
the mistake was either the result of fraud on the part of Farm 
Bureau or due to Farm Bureau's inequitable conduct. 

Plaintiff concedes in his brief that there was no fraud (Brief 
for Appellee at 8), but argues that Farm Bureau engaged in 
inequitable conduct by not delivering the declarations pages 
until after the loss. The late delivery of the declarations pages is 
more than adequately explained, however, by the fact that 
plaintiff was tardy in paying his premium. Moreover, since 
plaintiff admits he did not read the policy, he cannot be heard to 
complain that not having the declarations pages deprived him 
of an opportunity to discover that he had no collapse coverage 
on his hog confinement building. 

The nature of the conflict in the evidence in this case is not 
unlike that present in two earlier cases which resulted in a denial 
of reformation. In Beideck v. National Fire Ins. Co., supra, the 
insureds testified they told the agent that as they expected to 
make a temporary move to Wisconsin, they wanted fire 
insurance to cover their personal belongings wherever the 
property might be located. They also claimed that the agent 
agreed to provide such coverage and assured them when he 
delivered the policy that it contained the coverage they had 
requested. The agent, on the other hand, testified he did not tell 
the insureds that they had the coverage in question but, instead, 
told them that the type of coverage they wanted was not 
available. In denying reformation this court noted that there 
was no evidence of mutual mistake and that if the insureds were 
to recover, it must be on the basis of fraud. The court,then 
concluded that the evidence, being in sharp and irreconcilable 
conflict, was insufficient to establish fraud. The insured in Du 
Teau Co. v. New Hampshire Fire Ins. Co., 156 Neb. 690, 57 


360 221 NEBRASKA REPORTS 


N.W.2d 663 (1953), sought to reform an automobile dealer’s 
insurance policy so that it would cover a loss occasioned when it 
voluntarily parted with an automobile because of the fraud of a 
third party. The insured’s manager, who had purchased the 
policy, testified that the insurance agent told him there would be 
coverage in the event of any loss, particularly of the type in 
question in the case. The insurance agent, on the other hand, 
testified that he made no such representations to the manager. 
We once again observed that the evidence was sharply and 
irreconcilably conflicting and, citing Beideck v. National Fire 
Ins. Co., 139 Neb. 171, 296 N.W. 873 (1941), held that the 
evidence was insufficient to support a reformation of the 
contract. 

The principal cases relied upon by plaintiff in which 
reformation was decreed are distinguishable from the case 
presently before us. Heikes v. Farm Bureau Ins. Co., 181 Neb. 
827, 151 N.W.2d 336 (1967), also involved a dispute concerning 
the Country Squire policy. Therein, the insureds’ potatoes had 
been destroyed by fire, an excluded peril. The insureds had 
spoken with their insurance agent about fire coverage for their 
potato storehouse and some personal property. The agent, after 
inspecting the storehouse, informed them that their policy 
covered stored potatoes against fire and commented at the 
scene of the fire that coverage was ample under the coinsurance 
clause. Moreover, although the agent had sold 60 Country 
Squire policies, he did not know that root crops and vegetables 
were excepted from fire coverage. This court held that 
reformation was proper because there was clear and convincing 
proof that the insureds relied in good faith upon the agent’s 
misrepresentations. Indeed, in Heikes there was no evidentiary 
conflict as to what the agent represented; consequently, the only 
conclusion which could have been reached was that there had 
been a mutual mistake. That was also the situation presented by 
Corrigan v. Fireman’s Fund Ins. Co., 180 Neb. 13, 141 N.W.2d 
170 (1966), and Robinson v. Union Automobile Ins. Co., 112 
Neb..32, 198 N.W. 166 (1924), in which the agents testified that 
they had misinformed the insureds about the coverages 
provided. 

In the case presently before us, however, the evidence falls 
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short of overcoming the presumption that the policy as written 
correctly expresses the intention of the parties at the time it was 
renewed. 
Accordingly, the decree of the trial court is reversed and the 
cause remanded for dismissal. 
REVERSED AND REMANDED WITH 
DIRECTION TO DISMISS. 


CLARENCE POLSKI AND JERRY POLSKI, APPELLANTS, V. VAUGHN 
POWERS, APPELLEE. 
377 N.W.2d 106 


Filed December 6, 1985. No. 84-809. 


1. Insurance: Contracts. It is the duty of an insured to advise the agent as to the 
insurance he wants, including the limits of the policy to be issued. 

2. Insurance: Contracts: Breach of Contract: Negligence. Absent evidence that an 
insurance agent has agreed to provide advice or the insured was reasonably led 
by the agent to believe he would receive advice, the failure to volunteer 
information does not constitute either negligence or breach of contract for 
which an insurance agent must answer in damages. 


Appeal from the District Court for Howard County: JosEPH 
D. MarrINn, Judge. Affirmed. 


Earl D. Ahlschwede of Ahlschwede, DeBacker & Truell, for 
appellants. 


James D. Livingston of Cunningham, Blackburn, 
VonSeggern, Livingston & Francis, for appellee. , 


KRrivosHaA, C.J., CAPORALE, and SHANAHAN, JJ., and 
GARDEN, D.J., and COLWELL, D.J., Retired. 


KRrivosHa, C.J. 

Clarence Polski and Jerry Polski, father aha son (hereinafter 
jointly referred to as Polskis), appeal from a judgment entered 
by the district court for Howard County, Nebraska, granting 
summary judgment in favor of the appellee, Vaughn Powers. 
The Polskis commenced this action by filing a petition against 
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Powers which contained two causes of action. The first cause of 
action alleged that Powers breached an agreement he had had 
with the Polskis to provide them with insurance protecting 
them from death loss to certain pigs which they raised. The 
second cause of action alleged that Powers was negligent by 
failing to inform the Polskis that the policy which they had 
purchased through Powers excluded coverage to livestock 
dying because of suffocation. They further alleged that Powers 
was negligent by failing to inform them that the exclusion for 
suffocation could be eliminated from their insurance policy by 
payment of an additional premium, and further by failing to 
explain and discuss the policy provisions and exclusions with 
them. For reasons more particularly set out hereinafter, we 
affirm the decision of the district court granting summary 
judgment in favor of Powers. 

The facts of the case are without dispute in all material 
aspects. The Polskis have a farming operation near Elba in 
Howard County, Nebraska. Powers is an insurance agent for 
Farm Bureau Insurance Company of Nebraska and has been 
selling insurance to the Polskis, including coverage for their 
livestock, since 1956. The policy on the livestock, which 
apparently had been sold to the Polskis for many years, insured 
them against certain types of death losses to their livestock but 
specifically excluded loss caused in whole or in part by 
smothering. 

In 1979 the Polskis constructed a confinement nursery for 
hogs on their farm and, for the first time, began to conduct a 
confined hog operation. The confinement nursery had a series 
of fans on the exterior of the building used to circulate air. 
Those fans are powered by electricity. On the morning of 
August 23, 1983, the Polskis discovered that lightning had 
struck near their farm, causing the fans in the confinement 
nursery to stop. Their backup electric generator also stopped, 
resulting in the suffocation and death loss of 226 pigs owned by 
the Polskis. The carrier, Farm Bureau Insurance Company of 
Nebraska, denied liability on the basis of the exclusion in the 
policy. 

The evidence is without dispute that the policy clearly 
provides that death to livestock caused by suffocation is 
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excluded. There is no contention made that the policy is in any 
manner ambiguous or that if anyone read the policy he or she 
would be misled. The Polskis concede that they never read the 
policy until after the loss occurred, but maintain that Powers 
should have told them about the exclusion. The evidence 
further clearly establishes that the Polskis never specifically 
asked Powers to provide them coverage for a hog confinement 
operation or to change the livestock coverage which they had 
for anumber of years, or to give them any advice with regard to 
obtaining coverage for the livestock to be kept in the 
confinement building. The policy which was delivered to the 
Polskis by Powers was simply the same policy which had been 
purchased by the Polskis in previous years and before they 
started their hog confinement operation. 

It is apparently the contention of the Polskis that Powers, 
upon seeing the construction of the confinement building, had 
a duty to advise the Polskis that their livestock coverage did not 
cover the hogs if they died of suffocation inside the 
confinement building. We do not believe that to be the law in 
this jurisdiction. 

The instant case is somewhat similar to the situation 
presented to us in Manzer v. Pentico, 209 Neb. 364, 307 N.W.2d 
812 (1981). In Manzer the plaintiff brought an action for 
damages against the defendant insurance agent for allegedly 
failing to obtain insurance to cover the plaintiff’s custom 
farming operations. After the taking of depositions and filing 
of interrogatories, the district court sustained the insurance 
carrier’s motion for summary judgment and dismissed the 
plaintiff’s petition. In affirming the action of the district court, 
we said at 366, 307 N.W.2d at 813, that “it is the duty of an 
insured to advise the agent as to the insurance he wants, 
including the limits of the policy to be issued.” See, also, 
Kenyon & Larsen v. Deyle, 205 Neb. 209, 286 N.W.2d 759 
(1980); Collegiate Mfg. Co. v. McDowell’s Agency, Inc., 200 
N.W.2d 854 (Iowa 1972). 

While Powers may have been aware that the Polskis had built 
anew building and were keeping hogs in the building, he had no 
knowledge that they wished to change their insurance coverage 
or to obtain other or different coverage. While it may be good 
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business for an insurance agent to make such suggestions, 
absent evidence that an insurance agent has agreed to provide 
advice or the insured was reasonably led by the agent to believe 
he would receive advice, the failure to volunteer information 
does not constitute either negligence or breach of contract for 
which an insurance agent must answer in damages. See, 
Fleming v. Torrey, 273 N.W.2d 169 (S.D. 1978); Johnson v. 
Tenuta & Co., 13 N.C. App. 375, 185 S.E.2d 732 (1972). 

We believe it would be an unreasonable burden to impose 
upon insurance agents a duty to anticipate what coverage an 
individual should have, absent the insured’s requesting 
coverage in at least a general way. Where the evidence, as here, 
discloses that this policy was the renewal of a policy which had 
been purchased by the Polskis for anumber of years prior to the 
loss, and the Polskis never asked for coverage for death loss due 
to suffocation or even asked Powers for his advice regarding 
the new hog confinement operation, we believe that there was 
no genuine issue as to any material fact and Powers was entitled 
to judgment as a matter of law. See Neb. Rev. Stat. § 25-1332 
(Reissue 1979). On that basis the decision of the district court in 
granting the summary judgment and dismissing Polskis’ 
petition was correct. The judgment is affirmed. 

AFFIRMED. 
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KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLWELL, D.J., Retired. 


PER CURIAM. 

Forrest W. Hurlburt appeals an order of the Cass County 
District Court dismissing Hurlburt’s “Verified Motion to 
Vacate and Set Aside Conviction” made pursuant to the 
Nebraska Post Conviction Act. See Neb. Rev. Stat. §§ 29-3001 
to 29-3004 (Reissue 1979). We affirm. 

In 1983 Hurlburt was found guilty of manslaughter and 
sentenced to imprisonment for aterm not less than 6 years and 8 
months nor more than 20 years. Hurlburt appealed the 
conviction and sentence, arguing that the evidence was 
insufficient to support the conviction and that the sentence 
imposed by the district court was excessive. In State vy. 
Hurlburt, 218 Neb. 121, 352 N.W.2d 602 (1984), this court 
affirmed the judgment of the district court. 

On December 10, 1984, Hurlburt filed, pursuant to 
§ 29-3001, a “Verified Motion to Vacate and Set Aside 
Conviction,” contending, in substance, that various aspects of 
his jury trial denied constitutional guarantees under the 
Nebraska Constitution and the U.S. Constitution. Specifically, 
Hurlburt alleges that the district court committed error in (1) 
allowing misconduct on the part of a spectator; (2) allowing 
testimonial references to statements made by Hurlburt without 
warnings required by Miranda v. Arizona, 384 U.S. 436, 86S. 
Ct. 1602, 16 L. Ed. 2d 694 (1966); (3) allowing submission of an 
improper jury list; (4) allowing prosecutorial misconduct; (5) 
refusing to grant Hurlburt’s motion for a change of venue; (6) 
improperly instructing the jury; and (7) refusing to dismiss a 
juror. Hurlburt also maintained that there was insufficient 
evidence to support his conviction. 

On January 11, 1985, the district court, after reviewing the 
file and record in Hurlburt’s case and without holding an 
evidentiary hearing, entered an order denying Hurlburt’s 
motion, noting that the allegations contained in the motion did 
not raise questions involving “new evidence and that the 
post-conviction remedies cannot be used to secure further 
review of the issues already litigated.” Hurlburt claims the 
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district court erred in denying his motion without holding an 
evidentiary hearing. 

A motion for post conviction relief cannot be used to secure 
review of issues which either have already been litigated on a 
direct appeal, see, State v. Boyer, 220 Neb. 312, 369 N. W.2d 644 
(1985), and State v. Brown, 220 Neb. 305, 369 N.W.2d 639 
(1985), or which were known to defendant and counsel at time 
of trial, capable of being raised in a direct appeal, but not raised 
in defendant’s direct appeal, see, State v. Shepard, 208 Neb. 
188, 302 N.W.2d 703 (1981), State v. Weiland, 190 Neb. 111, 
206 N.W.2d 336 (1973), and State v. Lincoln, 186 Neb. 783, 186 
N.W.2d 490 (1971). In considering Hurlburt’s direct appeal this 
court rejected Hurlburt’s claim that the evidence was 
insufficient to support this conviction. Moreover, at the time of 
trial Hurlburt and his counsel had knowledge of the matters 
raised in the remaining allegations contained in Hurlburt’s 
motion and could have raised such matters as part of Hurlburt’s 
direct appeal. In this appeal Hurlburt suggests that he was 
denied effective assistance of counsel, but such issue was not 
raised by Hurlburt’s verified motion and, therefore, was not 
presented to the district court as a question concerning post 
conviction relief. Hurlburt offers no explanation why the 
matters presented in his motion could not have been and were 
not raised as a part of his direct appeal. 

Since the file and record in this case reveal that Hurlburt’s 
motion to vacate and set aside his conviction does not raise 
matters entitling Hurlburt to relief under the Post Conviction 
Act, the district court properly denied Hurlburt an evidentiary 
hearing. See State v. Williams, 218 Neb. 618, 358 N.W.2d 195 
(1984). 

As this court stated in State v. Weiland, supra at 113, 206 
N.W.2d at 338, “[t]here must be an end to litigation.” 

AFFIRMED. 
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APPELLANT. 
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Filed December 6, 1985. No. 85-121. 


1. Sexual Assault: Evidence. Neb. Rev. Stat. § 28-321(2) (Cum. Supp. 1984) 
excludes evidence of a victim’s past sexual behavior unless evidence offered by 
the defendant at an in camera hearing shows that (1) the victim’s past sexual 
behavior with anyone other than the defendant has some bearing on the question 
whether the defendant is the source of physical evidence in the prosecution for 
sexual assault or (2) the victim’s past sexual behavior with a defendant is related 
to the issue of the victim’s consent to the sexual act involved in the prosecution of 
the defendant, provided that such evidence demonstrates some reasonably 
associative relationship between the victim’s past sexual behavior and the sexual 
act for which the defendant is prosecuted and, further provided, that such 
evidence shows a victim’s pattern of conduct or behavior which may be 
construed as consent to the sexual act charged against the defendant. 

: . Admissibility of evidence concerning a victim’s past sexual 

behavior with a defendant is controlled by Neb. Rev. Stat. § 28-321(2)(b) (Cum. 

Supp. 1984), which is a statutory species of relevant evidence and permits 

evidence of a victim’s prior sexual relations with a defendant when such evidence 

is offered by the defendant on the issue of whether the victim consented. 

. For the purposes of Neb. Rev. Stat. § 28-321(2)(b) (Cum. Supp. 

1984), in order that a victim’s past consensual sexual behavior with a defendant 

be admitted as evidence relevant to a charge of sexual assault, the defendant 

must, by offer of proof at the in camera hearing, adduce some evidence tending 
to prove a defendant’s claim that the victim consented to the sexual act which is 
the subject of the prosecuted charge against the defendant. 

____. Although evidence of a victim’s past sexual behavior may be 

admissible under Neb. Rev. Stat. § 28-321(2)(b) (Cum. Supp. 1984) on the issue 

of consent, the trial court, nevertheless, may apply the balance found in Rule 

403 of the Nebraska Evidence Rules (Neb. Rev. Stat. § 27-403 (Reissue 1979)), 

that is, exclusion if the probative value of the otherwise relevant evidence is 

substantially outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading the jury, or by considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence. 


Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Affirmed. 


Arthur C. Toogood, Adams County Public Defender, for 
appellant. 


Robert M. Spire, Attorney General, and Timothy E. Divis, 
for appellee. 
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SHANAHAN, J. 

Herbert Hopkins, Jr., appeals his conviction and sentence 
for first degree forcible sexual assault, after a bench trial in the 
district court for Adams County. We affirm the judgment of the 
district court. 

In her Hastings home the victim, age 22, was babysitting a 
neighbor’s little girl on the night of August 17, 1984. After 
putting the neighbor’s child and victim’s two children to bed, 
the victim retired around 10 p.m., wearing pajamas and 
panties. The victim was later awakened by her neighbor 
knocking on the front door to pick up her child. After the 
neighbor and her child left, the victim returned to bed but was 
again awakened by a knock at the front door sometime during 
the early morning of August 18. Half-awake and believing that 
her neighbor was returning, the victim opened the door and 
found Herbert Hopkins, an acquaintance of the victim and her 
husband. Hopkins stepped into the living room, where the 
victim informed Hopkins that her husband was not home. The | 
victim’s Doberman pinscher, “a pretty friendly dog,” jumped 
on Hopkins. When the dog had calmed down, Hopkins 
resumed conversation with the victim and suggested sexual 
relations. The victim asked Hopkins to leave, and Hopkins 
“smacked” the victim in the left corner of her mouth. As the 
victim, bleeding from a lacerated or split lip, started for the 
kitchen, Hopkins grabbed her from behind, placed the victim’s 
neck in an arm-vise, and began choking or strangling the victim 
until she could not breathe. Hopkins demanded that the victim 
remove her panties, which she did, and slapped the victim on 
the right side of her face before sexually penetrating the victim. 

As soon as Hopkins left the victim’s house, the victim ran to 
the home of the neighbor for whom she had been babysitting. 
The time was approximately 3 a.m., according to the neighbor 
who was awakened by the victim’s beating on the door and 
screaming “Help me. Help me.” At the neighbor’s, the 
victim—hysterical, crying, and blood-covered, with her lip 
“swollen up”—recounted that “Herb had hit her” and “Herb 
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had attacked her.” Ten minutes later, the neighbor went to the 
victim’s house to get the children of the victim and saw blood in 
the kitchen and living room. On August 18 the victim reported 
the assault to the Adams County sheriff and was examined at 
the emergency room of a local hospital. The examining 
physician found a “T-shaped laceration of the upper left lip 
with a lot of swelling in that same area,” and also noted a 
laceration inside the victim’s mouth at the “gum line” as well as 
a bruise with a “purplish-blue color like a fresh bruise would 
be” beneath the victim’s left jaw. Authorities recovered not 
only a blood-soaked rag used to wipe blood from the floor of 
the victim’s house but the victim’s bloodstained panties and 
pajamas as well. Sheriff’s personnel took photographs 
depicting the victim’s physical injuries. 

In the evening of August 18, Deputy Sheriff Gordon Sidlow 
went to Hopkins’ home and transported him to the sheriff’s 
office. After Miranda admonitions, Hopkins gave a 
tape-recorded, and later transcribed, statement to deputy 
sheriffs. Hopkins stated that he had been drinking on the night 
of August 17 but could not recall his whereabouts during the 
early morning of August 18. Hopkins answered “Yes,” when 
asked if he might have struck the victim; “Possibly” and 
“Probably could have” to inquiries whether he had sexual 
relations with the victim; and “I don’t know. Could be,” when 
asked whether he had sexual relations with the victim against 
her will on August 18. While maintaining he could not recall his 
whereabouts during the morning of August 18, Hopkins did 
have a vague recollection of the victim’s Doberman jumping on 
him. Hopkins was arrested on August 19. 

On September 26, Hopkins was arraigned on the 
information charging him with first degree forcible sexual 
assault in violation of Neb. Rev. Stat. § 28-319(1)(a) (Reissue 
1979) and entered a plea of not guilty. 

Pursuant to Neb. Rev. Stat. § 28-321(1) (Cum. Supp. 1984), 
Hopkins notified the county attorney concerning Hopkins’ 
intention to offer evidence of the victim’s past sexual behavior 
and then filed a “Motion to Allow Evidence of Past Sexual 
Behavior,” seeking an in camera hearing to establish the 
admissibility of (1) the victim’s past sexual relations with 
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Hopkins, claimed to be relevant to the issue of the victim’s 
consent to the sexual act charged in the information, and (2) the 
victim’s past sexual relations with persons other than Hopkins, 
claimed to be relevant to the question of identifying the source 
of the State’s physical evidence to be used in establishing 
Hopkins’ contact with the victim. 

At the in camera hearing authorized by § 28-321(2), Hopkins 
offered proof consisting solely of the victim’s testimony, that is, 
during the 2-month period from April to May 1984, the victim 
had sexual relations with Hopkins on five separate occasions in 
the presence of the victim’s husband who joined Hopkins in 
sexual intercourse with the victim. No evidence was presented 
concerning Hopkins’ presence in the victim’s home during the 
early hours of August 18, except the victim’s testimony about 
her violent contact with Hopkins. At conclusion of the hearing, 
the court determined that evidence of the five instances of the 
victim’s prior sexual activity constituted a “pattern of 
behavior,” was “relevant on the issue of consent,” and, 
therefore, was admissible. The court overruled Hopkins’ 
motion regarding admission of evidence concerning the victim’s 
prior sexual relations with persons other than Hopkins. 

The State filed a motion for rehearing regarding the court’s 
decision to admit evidence about the five episodes of the 
victim’s prior sexual acts with Hopkins. After hearing argument 
on the State’s motion, the court set aside its previous order and 
ruled that Hopkins’ offer of proof was insufficient to establish 
relevancy of the victim’s past sexual behavior. 

Hopkins waived a trial by jury. During the bench trial, the 
State’s evidence consisted of testimony from the victim, who 
related the details of Hopkins’ sexual assault on her; the 
victim’s neighbor and another, who described the victim’s 
condition upon arrival at the neighbor’s residence early on 
August 18; the emergency room physician, who described the 
victim’s condition, including injuries sustained; and Deputy 
Sidlow—all as previously set forth in this opinion. The State 
introduced physical evidence, including the victim’s clothing 
and the blood-soaked rag, and also introduced the photographs 
depicting the victim’s split lip and other bodily injury. Also 
received in evidence was Hopkins’ statement given to sheriff’s 
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personnel on August 18. 

Responding to the State’s case, Hopkins called Sipo Collins, 
who testified that Hopkins and he had been drinking in Grand 
Island on the evening of August 17, returned to Hastings in 
Hopkins’ car around 1:30 a.m. on August 18, and went to a 
house in the locality of the victim’s residence, where Hopkins 
parked his car in the driveway. While Collins remained in the 
car, Hopkins knocked at the door of the house, entered, and 
reappeared about 15 minutes later. According to Sipo Collins, 
there was nothing out of the ordinary, and they then drove 
around Hastings for a while. Hopkins testified about his 
drinking with Collins during the evening of August 17, leaving 
Grand Island around | a.m. on August 18, and not being able to 
remember anything about the early morning of August 18 
except the victim’s Doberman jumping on him. 

Upon conclusion of all evidence, the court found Hopkins 
guilty of first degree forcible sexual assault and, after a 
presentence investigation and report, sentenced Hopkins to the 
Nebraska Penal and Correctional Complex for a term of 3 to7 
years. 

Hopkins coniends the district court erred in (1) refusing to 
admit evidence of the victim’s past sexual activity with 
Hopkins; (2) refusing to sustain Hopkins’ motion to dismiss the 
information as the result of insufficient evidence and lack of 
corroboration; and (3) refusing to place Hopkins on probation 
and imposing a sentence which was excessive and 
disproportionate to the severity of the offense. 

Hopkins’ first assignment of error requires that we, for the 
first time, examine § 28-321 pertaining to admissibility of 
evidence regarding a victim’s past sexual behavior. Background 
for § 28-321 is noteworthy. 

For years, in passing upon admissibility of evidence 
concerning a victim’s past sexual activity, courts have 
considered a victim’s past sexual behavior as relevant to the 
issue of consent to the sexual act for which a defendant was 
being prosecuted. See Berger, Man's Trial, Woman's 
Tribulation: Rape Cases in the Courtroom, 77 Colum. L. Rev. 
1 (1977). The “logical underpinnings” of that view, although 
shaky in the extreme, have been well documented, see Berger, 
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supra at 22-29, and were, perhaps, epitomized in a 1915 
decision by the Tennessee Supreme Court: “[N]o impartial 
mind can resist the conclusion that a female who has been in the 
recent habit of illicit intercourse with others will not be so likely 
to resist as one who is spotless and pure.” Lee v. State, 132 Tenn. 
655, 658, 179 S.W. 145 (1915). No less a distinguished scholar 
than Dean Wigmore maintained a victim’s character for 
chastity should be admitted on the issue of a victim’s overall 
“credibility”” 1A J. Wigmore, Evidence in Trials at Common 
Law § 62 (Tillers rev. 1983). 

In historical perspective, Nebraska was no exception and, 
generally, recognized admissibility of evidence regarding a rape 
victim’s past consensual sexual behavior. For instance, in Frank 
v. State, 150 Neb. 745, 35 N.W.2d 816 (1949), this court, citing 3 
J. Wigmore, A Treatise on the Anglo-American System of 
Evidence in Trials at Common Law §§ 924a and 979 (3d ed. 
1940), held that it was 

prejudicial error to exclude any direct competent evidence 
not too remote in time, showing specific immoral or 
unchaste acts and conduct by [the victim] with others, not 
only for the purpose of being considered by the jury in 
deciding the weight and credibility of her testimony 
generally, but for the purpose of inferring the probability 
of consent and discrediting her testimony relating to force 
or violence used by defendant in accomplishing his 
purpose and her claimed resistance thereto. 
150 Neb. at 753, 35 N.W.2d at 822. Likewise, in State v. Hunt, 
178 Neb. 783, 135 N.W.2d 475 (1965), this court dealt with the 
admissibility of specific instances of a victim’s consensual 
sexual activity, holding that evidence of a victim’s previous 
sexual relations with others was admissible as a “circumstance 
on the issue of consent.” /d. at 787, 135 N.W.2d at 478. Thus, a 
rape victim’s past sexual behavior became substantive evidence 
from which to infer consent to the sexual act involving an 
alleged rapist. 

Visions of detailed disclosure required by an evidentiary rule 
applied in a public courtroom may have been a deterrent to a 
victim’s reporting rape. Well-founded or speculative prospects 
of an extensive inquiry into their sex lives prompted some rape 
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victims to forgo the additional trauma of a courtroom ordeal 
and refuse to assist prosecution and punishment of a brutal and 
barbaric act. As a result of admitting evidence about a victim’s 
previous sexual behavior, a rape victim was frequently 
compelled to answer embarrassing and sometimes cynical or 
painful questions on cross-examination about her sexual 
activities occurring before the event for which an alleged rapist 
was prosecuted. Grueling and excruciating cross-examination 
of a rape victim often achieved only evidence having 
questionable relevance to the case being tried. No longer the 
accuser, the victim was forced to defend herself against 
accusations made on varying and nebulous notions of 
unchastity, impurity, and immorality. See Berger, Man's Trial, 
Woman's Tribulation: Rape Cases in the Courtroom, 77 
Colum. L. Rev. | (1977). See, also, Bohmer & Blumberg, Twice 
Traumatized: the rape victim and the court, 58 Judicature 391 
(1975); Comment, The Rape Victim: A Victim of Society and 
the Law, 11 Willamette L.J. 36 (1974). 

Often, legislative response to the problem in prosecuting 
rape cases was a “rape shield law” designed to limit courtroom 
inquiry into a victim’s past sexual activities. At the forefront of 
these laws was Fed. R. Evid. 412, passed in 1978, in part, to 
govern the admissibility of a victim’s prior sexual relations as 
evidence in rape prosecutions in federal courts, but also to serve 
as a model and impetus for needed changes in state laws. See 
124 Cong. Rec. 36,256 (1978) (statement of Sen. Bayh). Federal 
Rule 412 precludes admission of reputation or opinion evidence 
regarding: a victim’s past sexual activities and restricts 
admissibility of specific instances of past sexual activity to 
situations involving a victim’s (1) relations with third persons 
when offered by the accused on the issue of the source of semen 
or injury or (2) relations with the accused when offered by the 
accused on the issue of consent. The vast majority of states have 
adopted some variant rule of evidence substantially similar to 
federal Rule 412. See 1A J. Wigmore, Evidence in Trials at 
Common Law § 62 n.11 (Tillers rev. 1983). 

In 1975 the Nebraska Legislature enacted Neb. Rev. Stat. 
§§ 28-408.01 et seq. (Reissue 1975) as an overall revision of 
sexual assault legislation designed to “protect the dignity of the 
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victim at all stages of the judicial process.” § 28-408.01. That 
1975 legislation authorized an in camera hearing to determine 
whether the victim’s past sexual conduct was relevant to a 
pending prosecution. Section 28-408.05(3) contained an 
exclusionary provision that 
[s]pecific instances of prior sexual activity between the 
victim and any person other than the defendant shall not 
be admitted into evidence . . . unless consent by the victim 
is at issue, when. . . such activity shows a relation to the 
conduct involved in the case and tends to establish a 
pattern of conduct or behavior on the part of the victim as 
to be relevant to the issue of consent. | 
Although the Legislature in 1975 “adopted a stricter rule than 
was formerly the case regarding the admissibility of evidence of 
a sexual assault victim’s past sexual conduct,” State v. Tiff, 199 
Neb. 519, 527, 260 N.W.2d 296, 301 (1977), § 28-408.05(3) did 
not address admissibility of a victim’s past sexual activity with a 
defendant charged in a rape case and did not impose a specific 
bar to admitting evidence of a victim’s previous sexual relations 
with anyone other than a defendant accused of rape. In 1977 the 
Eighty-fifth Legislature, First Session, passed L.B. 38 which 
recodified § 28-408.05 at Neb. Rev. Stat. §§ 28-321 through 
28-323 (Cum. Supp. 1978). 

Eventually, in 1984 the Eighty-eighth Legislature, Second 
Session, enacted L.B. 79, now codified as § 28-321 (Cum. 
Supp. 1984) as follows: 

(1) If the defendant intends to offer evidence of specific 
instances of the victim’s past sexual behavior, notice of 
such intention shall be given to the prosecuting attorney 
and filed with the court not later than fifteen days before 
trial. 

(2) Upon motion to the court by either party in a 
prosecution in a case of sexual assault, an in camera 
hearing shall be conducted in the presence of the judge, 
under guidelines established by the judge, to determine the 
relevance of evidence of the victim’s or the defendant’s 
past sexual behavior. Evidence of a victim’s past sexual 
behavior shall not be admissible unless such evidence is: 
(a) Evidence of past sexual behavior with persons other 
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than the defendant, offered by the defendant upon the 
issue whether the defendant was or was not, with respect 
to the victim, the source of any physical evidence, 
including but not limited to, semen, injury, blood, saliva, 
and hair; or (b) evidence of past sexual behavior with the 
defendant when such evidence is offered by the defendant 
on the issue of whether the victim consented to the sexual 
behavior upon which the sexual assault is alleged if it is 
first established to the court that such activity shows such 
a relation to the conduct involved in the case and tends to 
establish a pattern of conduct or behavior on the part of 

the victim as to be relevant to the issue of consent. 
Instead of providing an additional and separate rule in the 
Nebraska Evidence Rules (Neb. Rev. Stat. §§ 27-101 et seq. 
(Reissue 1979 & Cum. Supp. 1984)), the Legislature, in enacting 
§ 28-321, still sought a parallel to federal Rule 412. See 
Introducer’s Statement of Intent, L.B. 79, Judiciary 
Committee, 88th Leg., 2d Sess. (Jan. 26, 1983). An objective of 
§ 28-321, as well as federal Rule 412, is a restriction on 
admissibility of a victim’s past sexual behavior as evidence in 
sexual assault cases. Patterned on federal Rule 412, § 28-321(2) 
excludes evidence of a victim’s past sexual behavior unless 
evidence “offered by the defendant” at an in camera hearing 
shows that (1) the victim’s past sexual behavior with anyone 
other than the defendant has some bearing on the question 
whether the defendant is the source of physical evidence in the 
prosecution for sexual assault or (2) the victim’s past sexual 
behavior with a defendant is related to the issue of the victim’s 
consent to the sexual act involved in the prosecution of the 
defendant, provided that such evidence demonstrates some 
reasonably associative relationship between the victim’s past 
sexual behavior and the sexual act for which the defendant is 
prosecuted and, further provided, that such evidence shows a 
victim’s pattern of conduct or behavior which may be construed 
as consent to the sexual act charged against the defendant. See 
People v Williams, 416 Mich. 25, 330 N.W.2d 823 (1982) 
(necessity of “logical relevance” between the prior sexual acts 
and the issue of consent). Implicit in § 28-321(2)(b) is an 
evidentiary syllogism. Major: The victim’s past sexual behavior 
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with the defendant was consensual. Minor: The victim’s 
behavior in the present prosecution is the type of activity in 
which the victim participated with the defendant in the past. 
Conclusion: Therefore, the victim’s behavior in the present 
prosecution was consensual. 

Admissibility of evidence concerning a victim’s past sexual 
behavior with a defendant is controlled by § 28-321(2)(b), 
which is a statutory species of relevant evidence and permits 
evidence of a victim’s prior sexual relations with a defendant 
“when such evidence is offered by the defendant on the issue of 
whether the victim consented.” This language found in § 28-321 
is virtually identical with that in federal Rule 412. In reference 
to federal Rule 412, some authors have concluded that a 
victim’s past sexual conduct is admissible “only when the 
defense, in effect, admits the defendant had intercourse with 
the victim but wishes to show that she was a willing participant 
in the act.” 23 C. Wright & K. Graham, Federal Practice and 
Procedure § 5389 at 606-07 (1980). According to Wright and 
Graham, the court should determine whether consent is a 
contested issue by “examining the evidence [at the in camera] 
hearing.” 23 C. Wright & K. Graham, supra § 5389 at 606. 
Nevertheless, the Nebraska Legislature has _ enacted 
§ 28-321(2)(b) with the manifest intent to restrict admissibility 
of evidence concerning a victim’s past sexual behavior with a 
defendant. In authorizing an in camera hearing for adduction 
of evidence establishing relevancy of a victim’s prior sexual 
behavior, and by referring to evidence “offered by the 
defendant on the issue of whether the victim consented,” the 
Legislature has imposed a condition for admissibility of 
evidence concerning a victim’s past sexual behavior with a 
defendant, namely, relevance limited to those cases where a 
defendant at an in camera hearing has satisfied the requirement 
of a prima facie showing that the victim has consented to the 
sexual act charged against the defendant as a crime. Thus, for 
purposes of § 28-321(2)(b), we hold, in order that a victim’s past 
consensual sexual behavior with a defendant be admitted as 
evidence relevant to a charge of sexual assault, the defendant 
must, by offer of proof at the in camera hearing, adduce some 
evidence tending to prove a defendant’s claim that the victim 
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consented to the sexual act which is the subject of the 
prosecuted charge against the defendant. Our construction of 
§ 28-321(2)(b) conforms with the view held by a majority of 
courts before the advent of rape shield laws, namely, the 
requirement that a defendant by appropriate evidence must 
raise the issue of a victimn’s consent before evidence of a victim’s 
previous consensual sexual behavior toward the defendant is 
admissible. See, State v. Cunningham, 97 Idaho 650, 551 P.2d 
605 (1976); State v. Settle, 111 Ariz. 394, 531 P.2d 151 (1975); 
People v. Schafer, 4 Cal. App. 3d 554, 84 Cal. Rptr. 464 (1970); 
Shapard v. State, 437 P.2d 565 (Okla. Crim. 1967); People v. 
Gabler, 111 Ill. App. 2d 121, 249 N.E.2d 340 (1969); State v. 
Sims, 30 Utah 2d 357, 517 P.2d 1315 (1974). See, also, State v. 
Herrera, 92 N.M. 7, 582 P.2d 384 (1978) (under New Mexico’s 
“rape shield law,” absent a showing sufficient to raise the issue 
of a victim’s consent, past sexual conduct is inadmissible in the 
prosecution of a criminal assault case). 

Hopkins contends the district court should have admitted 
evidence of the five prior incidents of sexual activity involving 
Hopkins, the victim, and the victim’s husband. Hopkins argues 
that, under § 28-321(2)(b), previous sexual encounters with the 
victim were relevant to the issue of the victim’s consent to the 
sexual relations on which the criminal prosecution was based. 
- At the in camera hearing, however, the only evidence offered by 
Hopkins consisted of the victim’s acknowledgment of her five 
previous incidents involving sexual relations with Hopkins. 
Hopkins produced no evidence indicating that the victim had 
consented to sexual relations with him on August 18. 
Consequently, at the in camera hearing there was no evidence of 
any express or inferential consent on the part of the victim. 
Hopkins has failed to present evidence supplying the minor 
premise in the evidentiary syllogism implicit in § 28-321(2)(b). 
The court properly excluded evidence of the victim’s past sexual 
relations with Hopkins. 

We in no manner imply that the State is relieved of its burden 
to prove by evidence beyond a reasonable doubt that sexual 
penetration was accomplished by a defendant through force. 
We do, however, acknowledge that admissibility of evidence 
concerning a victim’s past sexual behavior involves evidentiary 


378 221 NEBRASKA REPORTS 


and patent policy considerations independent of the Nebraska 
Evidence Rules. We also note that once a defendant has 
properly adduced evidence of a victim’s consent to the act 
charged in a present criminal prosecution, the court must still 
determine whether a victim’s past sexual behavior is, under 
§ 28-321(2)(b), relevant to the issue of consent. The court must 
consider the question whether the victim’s past sexual behavior 
“shows such a relation to the conduct involved in the case and 
tends to establish a pattern of conduct or behavior on the part 
of the victim as to be relevant to the issue of. consent.” Further, 
although evidence of a victim’s past sexual behavior may be 
admissible under § 28-321(2)(b) on the issue of consent, the trial 
court, nevertheless, may apply the balance found in Neb. Evid. 
R. 403, that is, exclusion if the probative value of the otherwise 
relevant evidence is substantially outweighed by the danger of 
unfair prejudice, confusion of the issues, or misleading the jury, 
or by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. 

In his second assignment of error, Hopkins contends that the 
victim’s testimony was not sufficiently corroborated and that 
there is insufficient evidence to support his conviction. We 
dispatch that assignment of error by reaffirming the rule 
enunciated in several cases. 

The general rule is that testimony of the victim of a 
sexual assault must be corroborated as to material facts 
and circumstances which tend to support the victim’s 
testimony and from which, together with the victim’s 
testimony as to the principal fact, an inference of guilt 
may be drawn. Corroboration of the principal act 
constituting the offense is not required. 

State v. Craig, 219 Neb. 70, 79, 361 N.W.2d 206, 214 (1985). 

In the present case the record is replete with evidence 
sufficient to corroborate the victim’s testimony and establish 
Hopkins’ commission of the crime charged. The victim testified 
positively about sexual penetration by Hopkins. Evidence 
shows that the victim suffered bruises to her body and received 
a harsh blow to her mouth. The victim’s neighbor testified that 
the hysterical victim—bruised, battered, and bloody—came to 
the neighbor’s house in the early morning of August 18 and 
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complained that she had been struck and attacked by Hopkins. 
Hopkins virtually admitted his presence at the victim’s home 
sometime during the early morning of August 18 when he 
testified about his recollection of the victim’s jumping 
Doberman. Testimony of Sipo Collins, Hopkins’ companion 
on August 17 and 18, provides some circumstantial evidence, as 
well. The victim’s testimony is corroborated concerning 
material facts and circumstances from which an inference of 
guilt may be drawn. See State v. Craig, supra. Since the victim’s 
testimony was sufficiently corroborated, there can be no 
question that the evidence was sufficient to sustain Hopkins’ 
conviction. 

Finally, Hopkins asserts that the sentence imposed by the 
district court, namely, imprisonment for a term of 3 to 7 years, 
is excessive. Forcible sexual assault is a Class II felony 
punishable by imprisonment for a term of 1 to 50 years. See 
Neb. Rev. Stat. §§ 28-319(2) and 28-105(1) (Reissue 1979). 

The sentence imposed by the district court was well within 
the statutory limits as punishment for a Class II felony. 
Probation was an optional sentence available to the district 
court but was rejected as inappropriate under the 
circumstances. We are unable to conclude and state that the 
district court abused its discretion in sentencing a man 
convicted of first degree forcible sexual assault to 
imprisonment for aterm of 3 to7 years. Therefore, the sentence 
imposed is affirmed. See, State v. Sims, 213 Neb. 708, 331 
N.W.2d 255 (1983); State v. Schmidt, 213 Neb. 126, 327 N.W.2d 
624 (1982). . 

The judgment of the district court is correct in all respects 
and, therefore, is affirmed. 

AFFIRMED. 
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means selected by the legislature to accomplish that end. 
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than necessary range of individuals, extending beyond those persons possessing 
the trait contributing to the mischief or evil the legislature seeks to eradicate. 
. An underinclusive classification exists when all persons in the 
class are indeed perpetrators of the mischief or evil the state wishes to eliminate, 
but others who possess the same undesirable trait remain outside the class. 
Statutes: Motor Vehicles: Constitutional Law. The classification made in Neb. 
Rev. Stat. § 39-669.07 (Reissue 1984), that is, the line drawn between drivers 
who are drunk and drivers who are sober, is one rationally related to a legitimate 
governmental end. 
Licenses and Permits: Motor Vehicles: Constitutional Law: Due Process. A 
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proscription of cruel and unusual punishment prohibits not only barbaric 
punishments but also sentences that are disproportionate to the crime 
committed. 

14. Criminal Law: Constitutional Law: Sentences: Appeal and Error. When 
evaluating whether a sentence constitutes cruel and unusual punishment, courts 
consider (1) the gravity of the offense and the harshness of the penalty, (2) the 
sentences imposed on other criminals for like offenses in the same jurisdiction, 
and (3) the sentences imposed for commission of the same crime in other 
jurisdictions. 
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WHITE, J. 

On July 17, 1982, the Nebraska Unicameral joined a growing 
number of state legislatures responding to citizens’ demands for 
strict laws dealing with drunk drivers on the nation’s public 
roads. On this date 1982 Neb. Laws, L.B. 568, which amended 
Nebraska’s existing drunk driving laws, went into effect. 
Intended as a comprehensive program reflecting a “get-tough” 
attitude toward drunk drivers, the amendments affected a total 
of nine separate sections of the then-existing drunk driving 
statutes. See Floor Debate, L.B. 568, Judiciary Committee, 
87th Leg., 2d Sess. 8626-27 (Mar. 10, 1982) (statement of Sen. 
Nichol); Comment, L.B. 568: Nebraska’s New Drunken 
Driving Law, 16 Creighton L. Rev. 90 (1982). At issue in this 
case is the constitutionality of one of those statutes, Neb. Rev. 
Stat. § 39-669.07 (Reissue 1984). 

Michael T. Michalski was driving his 1969 Chevrolet pickup 
on a public road in Antelope County at approximately 7:20 
p.m. on August 26, 1984. Deputy Ralph Black of the Antelope 
County Sheriff’s Department observed Michalski’s vehicle to be 
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traveling at a high rate of speed and in an erratic manner. When 
Deputy Black stopped the vehicle, he discovered that Michalski 
was driving on a suspended driver’s license and that an open can 
of beer was in the pickup. After administering various field 
sobriety tests, all of which Michalski failed, Deputy Black 
placed Michalski under arrest for drunk driving and 
transported him to the sheriff’s office in Neligh, Antelope 
County, Nebraska. There, Deputy Black read the implied 
consent form to Michalski, after which he turned Michalski 
over to another officer for the purpose of administering a 
breath alcohol test. The result of the test showed that Michalski 
had a blood alcohol content of .215. 

Michalski was charged with driving while under the 
influence of alcohol, third offense. On September 14, 1984, he 
filed a motion to quash, alleging that § 39-669.07 violated 
numerous state and federal constitutional provisions. The 
Antelope County Court overruled Michalski’s motion and, 
proceeding on stipulated facts and exhibits, found the 
defendant guilty of driving while under the influence of 
alcohol, third offense. The court proceeded immediately to an 
enhancement hearing, after which, pursuant to § 39-669.07(3), 
it sentenced Michalski to 120 days in the county jail, a $500 fine 
plus costs, and permanent revocation of his driver’s license. The 
Antelope County District Court affirmed the conviction and 
sentence. 

Michalski appeals from this judgment, assigning as error the 
county and district courts’ findings on the constitutionality of 
§ 39-669.07. Specifically, Michalski argues that the statute 
deprives him of equal protection of the law, due process of law, 
and the right to travel. He further contends that the statute’s 
provisions violate the principle of separation of powers and 
constitute cruel and unusual punishment. His constitutional 
challenges are directed primarily, though not exclusively, at the 
language in § 39-669.07(3) providing for permanent revocation 
of an operator’s license upon the individual’s third drunk 
driving conviction. In pertinent part § 39-669.07 reads: 

It shall be unlawful for any person to operate or be in 
the actual physical control of any motor vehicle while 
under the influence of alcoholic liquor or of any drug or 
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when that person has ten-hundredths of one per cent or 
more by weight of alcohol in his or her body fluid as 
shown by chemical analysis of his or her blood, breath, or 
urine. Any person who shall operate or be in the actual 
physical control of any motor vehicle while under the 
influence of alcoholic liquor or of any drug or while 
having ten-hundredths of one per cent by weight of 
alcohol in his or her body fluid as shown by chemical 
analysis of his or her blood, breath, or urine shall be 
deemed guilty of a crime and, upon conviction thereof, 
shall be punished as follows: 


(3) If such person (a) has had two or more convictions 
under this section since July 17, 1982, (b) has been 
convicted two or more times under this section as it existed 
prior to July 17, 1982, (c) has been convicted two or more 
times under a city or village ordinance enacted pursuant to 
this section either prior or subsequent to July 17, 1982, or 
(d) has been convicted as described in subdivisions (3)(a) 
to (3)(c) of this section a total of two or more times, such 
person shall be guilty of a Class W misdemeanor and the 
court shall, as part of the judgment of conviction, order 
such person to never again drive any motor vehicle in the 
State of Nebraska for any purpose from the date of his or 
her conviction, and shall order that the operator’s license 
of such person be permanently revoked. 

If the court places such person on probation or 
suspends the sentence for any reason, the court shall, as 
one of the conditions of probation or sentence suspension, 
order such person not to drive any motor vehicle in the 
State of Nebraska for any purpose for a period of one 
year, and such order of probation shall include as one of its 
conditions confinement in the city or county jail for seven 
days. 

For each conviction under this section, the court shall 
as part of the judgment of conviction make a finding on 
the record as to the number of the defendant’s prior 
convictions under this section prior or subsequent to July 
17, 1982, and the defendant’s prior convictions under a 
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city or village ordinance enacted pursuant to this section 
either prior or subsequent to July 17, 1982. The defendant 
shall be given the opportunity to review the record of his 
or her prior convictions, bring mitigating facts to the 
attention of the court prior to sentencing, and make 
objections on the record regarding the validity of such 
prior convictions. 

We examine first Michalski’s claim that § 39-669.07(3) 
deprives him of equal protection of the law. 

The thrust of Michalski’s argument is that the statute 
classifies unreasonably and arbitrarily because it provides for 
no exemption for those who require private motor vehicle 
transportation to, from, or during their employment. 
Permanent revocation of one’s driver’s license under these 
circumstances means the loss of livelihood for some 
thrice-convicted drunk drivers. On the other hand, those who 
are unemployed or who do not depend upon private motor 
vehicle transportation in their jobs feel the effects of the penalty 
far less severely. This dissimilar impact, Michalski argues, 
exemplifies a classification that is arbitrary, unreasonable, and 
violative of state and federal constitutional guarantees. 

U.S. Const. amend. XIV, § 1, provides that “[n]o State shall 
. . . deny to any person within its jurisdiction the equal 
protection of the laws.” See, also, Neb. Const. art. I, § 1. Equal 
protection guarantees that similar persons will be dealt with 
similarly by the government. See generally J. Nowak, R. 
Rotunda & J. Young, Constitutional Law, Equal Protection ch. 
16, § IB (1983). It does not foreclose government from 
classifying persons or from differentiating one class from 
another when enacting legislation. Lindsley v. Natural 
Carbonic Gas Co., 220 U.S. 61, 31 S. Ct. 337, 55 L. Ed. 369 
(1911). As one commentator has put it, “The equal protection 
of the laws is a ‘pledge of the protection of equal laws.’ But laws 
may classify. And ‘the very idea of classification is that of 
inequality. ” Tussman & tenBroek, The Equal Protection of 
the Laws, 37 Calif. L. Rev. 341, 344 (1949) (quoting Atchison, 
Topeka &c. Railroad v. Matthews, 174 U.S. 96, 198. Ct. 609, 
43 L. Ed. 909 (1899)). 

The standard of review used by courts when reviewing 
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statutes challenged on equal protection grounds depends upon 
the nature of the classification and the rights affected. 
Although the U.S. Supreme Court has suggested a third 
standard appropriate when examining classifications based 
upon sex, Craig v. Boren, 429 U.S. 190, 97S. Ct. 451, 50 L. Ed. 
2d 397 (1976), alienage, Mathews v. Diaz, 426 U.S. 67, 96S. Ct. 
1883, 48 L. Ed. 2d 478 (1976), and illegitimacy, Trimble v. 
Gordon, 430 U.S. 762, 97 S. Ct. 1459, 52 L. Ed. 2d 31 (1977), 
two standards of review dominate equal protection analyses. 

If the legislative classification involves either a suspect class, 
Loving v. Virginia, 388 U.S. 1, 87S. Ct. 1817, 18 L. Ed. 2d 1010 
(1967) (race), or a fundamental right, Harper v. Virginia Bd. of 
Elections, 383 U.S. 663, 86S. Ct. 1079, 16 L. Ed. 2d 169 (1966) 
(voting), courts will analyze the statute with strict scrutiny. 
Under this test, strict congruence must exist between the 
classification and the statute’s purpose. The end the legislature 
seeks to effectuate must be a compelling state interest, and the 
means employed in the statute must be such that no less 
restrictive alternative exists. On the other hand, if the statute 
involves economic or social legislation not implicating a 
fundamental right or suspect class, courts will ask only whether 
a rational relationship exists between a legitimate state interest 
and the statutory means selected by the legislature to 
accomplish that end. See, e.g., Vance v. Bradley, 440 U.S. 93, 
99S. Ct. 939, 59 L. Ed. 2d 171 (1979); New Orleans v. Dukes, 
427 U.S. 297, 96S. Ct. 2513, 49 L. Ed. 2d 511 (1976). Upon a 
showing of a rational relationship between means and ends, 
courts will find such legislation constitutionally healthy. 

Driving is not a fundamental right, and drunk drivers are not 
a suspect class. See, Ruge v. Kovach, 467 N.E.2d 673 (Ind. 
1984); Yeckley v. Com., Dept. of Transp., 81 Pa. Commw. 576, 
474 A.2d 71 (1984); Com., Dept. of Transp. v. Slater, 75 Pa. 
Commw. 310, 462 A.2d 870 (1983). While the U.S. Supreme 
Court has blurred the distinction between “right” and 
“privilege” with respect to driving, the Court has not defined a 
driver’s license as a “right” but, instead, has referred to it as an 
“entitlement” requiring some degree of due process in the 
revocation procedure. See Bell v. Burson, 402 U.S. 535, 91S. 
Ct. 1586, 29 L. Ed. 2d 90 (1971). There also exists no 
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fundamental right to drive based upon a fundamental right of 
employment. See Massachusetts Bd. of Retirement v. Murgia, 
427 U.S. 307, 96 S. Ct. 2562, 49 L. Ed. 2d 520 (1976); Ruge v. 
Kovach, supra. Finally, unlike the races, drunk drivers do not 
constitute a suspect class “saddled with such disabilities, or 
subjected to such a history of purposeful unequal treatment, or 
regulated to such a position of political powerlessness as to 
command extraordinary protection from the majoritarian 
political process.” San Antonio School District v. Rodriguez, 
411 U.S. 1, 28, 93 S. Ct. 1278, 36 L. Ed. 2d 16 (1973). 

We therefore examine § 39-669.07 using the rational relation 
standard of review. As we have repeatedly held, state laws are 
accorded a presumption of constitutionality. State v. Edmunds, 
211 Neb. 380, 318 N.W.2d 859 (1982). Further, the power of 
classification rests with the legislature, and we will not interfere 
with that power if real and substantial differences exist which 
afford a rational basis for classification. State ex rel. Halloran 
v. Hawes, 203 Neb. 405, 279 N. W.2d 96 (1979). Given a statute’s 
presumption of validity and the legislature’s inherent power to 
classify for legitimate purposes, a challenger bears a heavy 
burden in demonstrating that the classification is arbitrary and 
not rationally related to a legitimate governmental end. 

Although courts afford legislatures considerable deference 
under the rational relation test, some restraints exist. As we 
have said, legislative classifications must be reasonable and not 
arbitrary. Nebbia v. New York, 291 U.S. 502, 54S. Ct. 505, 78 
L. Ed. 940 (1934); Linenbrink v. Chicago & N.W. Ry. Co., 177 
Neb. 838, 131 N.W.2d 417 (1964). Those challenging a statute’s 
reasonableness traditionally rely upon the argument that its 
classification is either overinclusive or underinclusive. See, e.g., 
Jimenez v. Weinberger, 417 U.S. 628, 948. Ct. 2496, 41 L. Ed. 
2d 363 (1974). 

An overinclusive classification burdens a wider than 
necessary range of individuals, extending beyond those persons 
possessing the trait contributing to the mischief or evil the 
legislature seeks to eradicate. See generally Tussman & 
tenBroek, The Equal Protection of the Laws, 37 Calif. L. Rev. 
341 at 348-50 (1949). An underinclusive classification exists 
when all persons in the class are indeed perpetrators of the 
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mischief or evil the state wishes to eliminate, but others who 
possess the same undesirable trait remain outside the class. Id. 
Finally, some classifications are so constitutionally infirm that 
they can be challenged on both overinclusive and 
underinclusive grounds. See, e.g., Hirabayashi v. United 
States, 320 U.S. 81, 63S. Ct. 1375, 87 L. Ed. 1774 (1943). 

Michalski’s equal protection argument does not follow either 
of these traditional lines of attack. He does not and cannot 
contend that the statute as written excludes or includes 
improperly. No thrice-convicted drunk driver is excluded from 
the class, and no lesser offender or nonoffender is swept into a 
net of permanent license revocation. 

Instead, Michalski relies upon the impact of the statute’s 
permanent revocation sanction as demonstrative of an 
arbitrary classification. He claims that permanent revocation 
burdens persons who are not similarly situated, that is, those 
who depend on their vehicles in their livelihood and those who 
do not. 

In support, he relies on this court’s decision in Creigh y. 
Larsen, 171 Neb. 317, 106 N.W.2d 187 (1960). Creigh involved 
a statute fixing taxes on intangible personal property and 
assessing penalties for failure to report the property on tax 
returns. The tax rates on the particular classes of intangible 
property were statewide and uniform in application. The 
penalties, however, differed because they were computed by 
multiplying the actual value of omitted intangible property by 
the applicable rate for tangible property as fixed by varying mill 
levies in the state’s districts. Although the valuation assessment 
on intangible property was uniform, the penalty varied, 
depending upon where the taxpayer lived. In effect, taxpayers 
who had committed identical violations of the taxing statute 
were paying disparate penalties. 

Finding the penalty scheme invalid on equal protection 
grounds, the court stated the general rule: 

“ ‘The legislature may make a reasonable classification of 
persons, corporations and property for purposes of 
legislation concerning them, but the classification must 
rest upon real differences in situation and circumstances 
surrounding the members of the class, relative to the 
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subject of the legislation, which render appropriate its 

enactment; and to be valid the law must operate uniformly 

and alike upon every member of the class so designated.’ ” 
Creigh, supra at 321, 106 N.W.2d at 190, quoting State ex rel. 
Ralston v. Turner, 141 Neb. 556, 4 N.W.2d 302 (1942). 

The Creigh court found the classification to be rationally 
related to the legitimate state interests of tax assessment and tax 
collection. However, the problem with the statute in Creigh, 
and the critical difference between it and § 39-669.07, was that 
the magnitude of the offense as measured by the amount paid in 
penalties was dependent upon the valuation of tangible 
property in various state districts. The statute’s penalty was 
incomplete until one of many highly divergent mill levies was 
applied to the value of omitted intangible property. It was this 
application of the tangible rate to intangible property that the 
court found to be arbitrary: 

But the application of the tangible rate to intangible 

property has no reasonable relation to the magnitude of 

the offense where the intangible rate is uniform 

throughout the state. It discriminates between members of 

the established class in that it produces varying penalties 

for identical offenses among members of the class. 
Creigh, supra at 323, 106 N.W.2d at 191. 

We believe that Michalski’s reliance on Creigh is misplaced. 
We further believe that the classification made in § 39-669.07, 
that is, the line drawn between drivers who are drunk and 
drivers who are sober, is one rationally related to a legitimate 
governmental end. See Kellum v. Thorneycroft, etc., 133 Ariz. 
115, 649 P.2d 994 (1982). The penalty of permanent license 
revocation must and does operate uniformly on all members of 
the class because the statute classifies not on the basis of 
employment conditions or transportation requirements but on 
blood alcohol content and repeat offenses. 

As part of his equal protection argument, Michalski also 
contends that § 39-669.07 is unconstitutional in that it exempts 
from its coverage mopeds, self-propelled invalid chairs, and 
vehicles operated upon rails. These exclusions are not direct. 
Rather, mopeds, self-propelled invalid chairs, and vehicles 
operated upon rails are exempted from the definition of 
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“motor vehicle” in Neb. Rev. Stat. § 39-602(53) (Reissue 1984), 
so that statutes like § 39-669.07, which pertain only to 
operators of “motor vehicles,” automatically exclude 
operators of these three types of vehicles. 

We do not agree with Michalski’s position. We have already 
stated the general rule that classifications appearing in social or 
economic legislation require only a rational relationship 
between the state’s legitimate interest and the means selected to 
accomplish that end. The ends-means fit need not be perfect; it 
need only be rational. 

Consistent with its purpose of protecting the public from 
drunk drivers, the Legislature exempted mopeds .and 
self-propelled invalid chairs from the statute’s coverage 
presumably because the threat of harm to citizens from 
intoxicated operators of these vehicles is not as great as is the 
threat posed by an intoxicated driver of a vehicle of unlimited 
weight and speed. Further, the exemption of vehicles operated 
on rails is rational in light of the fact that another statute deals 
with intoxicated operators of these vehicles. Neb. Rev. Stat. 
§ 74-706 (Reissue 1981). In sum, we cannot say that the 
classifications in § 39-602(53) as applied in § 39-669.07 are 
arbitrary and without rational bases. 

We next consider Michalski’s claim that § 39-669.07 denies 
him due process of law insofar as it does not provide him with a 
hearing prior to license revocation. The importance of the 
hearing, in Michalski’s view, is linked to significant property 
and liberty interests at stake. Citing cases which have classified 
a driver’s license as both a property and liberty interest, State v. 
Moseng, 254 Minn. 263, 95 N.W.2d 6 (1959), and Matter of 
Schutt v. Macduff, 205 Misc. 43, 127 N.Y.S.2d 116 (1954), he 
urges us to conclude that because no meaningful hearing is 
provided in the procedures of § 39-669.07, the statute deprives 
him of a protected interest without due process of law. 

For a number of reasons we do not accept Michalski’s 
proposition. The U.S. Supreme Court addressed the issue of 
whether and how much process is due in driver’s license 
suspension proceedings in Bell v. Burson, 402 U.S. 535, 91S. 
Ct. 1586, 29 L. Ed. 2d 90 (1971). Rather than relying upon the 
“right-privilege” distinction, the Court labeled a driver’s license 
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an “entitlement,” the revocation or suspension of which 
requires procedural due process guaranteed by the fourteenth 
amendment. 

The process that is due must be “meaningful,” Armstrong v. 
Manzo, 380 U.S. 545, 552, 85 S. Ct. 1187, 14 L. Ed. 2d 62 
(1965), and “appropriate to the nature of the case,” Mullane v. 
Central Hanover Tr. Co. , 339 U.S. 306, 313, 70S. Ct. 652, 94 L. 
Ed. 865 (1950). 

The Court found the Georgia financial responsibility statute 
at issue in Bel/ to be constitutionally impaired because it did not 
provide a forum, prior to license suspension, for the 
determination of a driver’s liability following an accident. 
Liability was presumed and the license suspended automatically 
without any kind of hearing. 

A significant difference exists between the Georgia statute 
and § 39-669.07. Section 39-669.07 is a penal statute which 
provides for a trial on the issue of Michalski’s guilt, an 
enhancement hearing on the issue of Michalski’s prior 
convictions, and a sentencing hearing where Michalski was 
provided the opportunity “to review the record of his. . . prior 
convictions, bring mitigating facts to the attention of the court 
prior to sentencing, and make objections on the record 
regarding the validity of such prior convictions.” 
§ 39-669.07(3). At each stage of the proceedings, Michalski was 
represented by counsel, either selected by him or by the court. 
Furthermore, the statute is clear in its terms and “ ‘conveys 
sufficiently definite warning as to the proscribed conduct when 
measured by common understanding and practices... . ” 
Richardson v. City of Omaha, 214 Neb. 97, 102-03, 333 N.W.2d 
656, 660 (1983). 

In Stauffer v. Weedlun, 188 Neb. 105, 195 N.W.2d 218 
(1972), this court found constitutional the procedures afforded 
in the statute providing for revocation of a driver’s license under 
the point system. The relevant statute provided for neither 
notice nor hearing prior to revocation by the Department of 
Motor Vehicles. 

The Stauffer court distinguished its facts from those in Bell 
v. Burson, supra, where the driver’s license was automatically 
suspended under the financial responsibility law: 
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A revocation for traffic violations under the point system 
of our statutes involves a substantially different situation 
than revocation under the financial responsibility acts. . .. 


The financial responsibility statutes in effect create 
without any hearing a presumption of fault. This, if we 
understand the footing of Bell v. Burson, supra, is their 
constitutional deficiency. Such a situation does not exist in 
the case here involved. 

Stauffer, supra at 109, 112, 195 N.W.2d at 222-23. 

We, too, see a significant difference between automatic 
license suspension under financial responsibility laws and 
revocation under the provisions of a criminal drunk driving 
statute. The process involved in § 39-669.07 is neither 
automatic nor presumptive, except in favor of Michalski’s 
innocence. If anything, he was provided with heightened due 
process under the terms and conditions of § 39-669.07. 
Accordingly, we find no merit in Michalski’s argument that the 
statute deprives him of due process of law. 

We next address Michalski’s contention that § 39-669.07 
deprives him of his constitutionally protected right to interstate 
travel. As a necessary part of his argument, Michalski asserts 
that the right to travel interstate perforce includes a right to 
travel intrastate. 

Because the right to interstate travel has been characterized 
as fundamental, Graham y. Richardson, 403 U.S. 365, 91S. Ct. 
1848, 29 L. Ed. 2d 534 (1971), and Shapiro v. Thompson, 394 
U.S. 618, 89 S. Ct. 1322, 22 L. Ed. 2d 600 (1969), courts 
examine statutes impairing that right using the strict scrutiny 
standard of review. Under this strict standard, Michalski urges, 
the statute cannot withstand constitutional scrutiny because the 
State’s interest, while significant, is not compelling to the degree 
it justifies impairing a fundamental right. Furthermore, 
Michalski claims, the ends-means fit is not sufficiently 
congruent because alternatives less restrictive than permanent 
license deprivation exist by which to accomplish the State’s 
purposes. 

We do not believe that § 39-669.07 impairs Michalski’s right 
to travel as it has been defined by the U.S. Supreme Court and 
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lower courts. The basic flaw in Michalski’s argument is that he 
equates the right to travel with the right to travel by way of a 
particular mode of transportation. While the revocation of 
Michalski’s driver’s license limits his options as to method of 
transportation, it does not impair his right to travel or his right 
to reach a given destination. He continues to be able to travel 
within and without the state wherever and whenever he 
chooses. 

We agree with the reasoning of the Colorado Supreme Court 
in Heninger v. Charnes, 200 Colo. 194, 613 P. 2d 884 (1980), 
where the court found that the revocation of one’s driver’s 
license does not burden the constitutional right to travel: 

Any incidental disadvantage in appellant’s travel 
options is directly attributable to his voluntary and 
repeated violations of the traffic laws. More importantly, 
such incidental disadvantage is of no constitutional 
significance to his basic right to travel interstate. The 
revocation of appellant’s license to drive in no manner 
impairs his freedom to move from state to state. He has 
been neither locked into nor fenced out of the state of 
Colorado and is as free to come and go at will as he was 
before the revocation. 

(Emphasis supplied.) /d. at 198, 613 P.2d at 887. 

Therefore, we find no merit in Michalski’s argument that 
§ 39-669.07 impairs his right to travel. 

We turn next to Michalski’s contention that § 39-669.07 
violates the separation of powers doctrine, in that the statute 
sets mandatory conditions of probation. While he does not 
argue that the Legislature has no power to decree probation as 
punishment for certain offenses, Michalski claims that 
§ 39-669.07, which establishes mandatory terms and 
conditions of probation for this offense, is a legislative 
encroachment into the judicial arena, violative of article II, § 1, 
of the Nebraska Constitution. 

In State v. Havorka, 218 Neb. 367, 355 N.W.2d 343 (1984), 
we specifically left open the question of the Legislature’s power 
to restrict the trial court’s authority to place an individual on 
probation under whatever conditions the court determines. 
Because this court is not in the habit of rendering advisory 
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opinions, we similarly decline to reach the issue today. State v. 
Hochstetler, 214 Neb. 482, 334 N. W.2d 455 (1983). 

To be in a position to challenge the constitutionality of a 
statute, a party must be adversely affected by the provisions at 
issue. Absent a justiciable dispute, we have no power to pass 
summarily on the constitutionality of a legislative act. State ex 
rel. Nebraska Nurses Assn. v. State Board of Nursing, 205 Neb. 
792, 290 N.W.2d 453 (1980). 

As aresult of his third drunk driving conviction, Michalski 
had his driver’s license permanently revoked, was fined $500 
plus costs, and was sentenced to 120 days in jail. He was not 
placed on probation; therefore, he cannot challenge the 
provisions of § 39-669.07 pertaining to probation and its 
conditions, and we offer no opinion as to their constitutionality. 

Finally, Michalski argues that the permanent license 
revocation penalty of § 39-669.07(3) violates state and federal 
constitutional provisions prohibiting cruel and unusual 
punishment. See, U.S. Const. amends. VIII and XIV; Neb. 
Const. art. I, § 9. Although Michalski does not raise it in his 
argument, articleI, § 15, of the Nebraska Constitution requires 
that all penalties be proportioned to the nature of the offense. 
The U.S. Supreme Court has repeatedly held that the eighth 
amendment’s proscription of cruel and unusual punishment 
prohibits not only barbaric punishments but also sentences that 
are disproportionate to the crime committed. See, e.g., Solem 
v. Helm, 463 U.S. 277, 1038S. Ct. 3001, 77 L. Ed. 2d 637 (1983); 
Weems v. United States, 217 U.S. 349, 30S. Ct. 544, 54 L. Ed. 
793 (1910). 

Michalski believes that § 39-669.07(3) cannot withstand 
constitutional scrutiny under the test enunciated by the 
Supreme Court in Solem v. Helm, supra. Specifically, he claims 
that the harshness of the penalty of permanent license 
revocation is not proportionate to the gravity of the offense and 
that the penalty is unconstitutionally severe when compared to 
penalties for the same offense in other jurisdictions. 

We do not agree. Solem set forth the factors an appellate 
court should consider when evaluating whether a sentence 
constitutes cruel and unusual punishment. These factors are (1) 
the gravity of the offense and the harshness of the penalty, (2) 
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the sentences imposed on other criminals for like offenses in the 
same jurisdiction, and (3) the sentences imposed for 
commission of the same crime in other jurisdictions. Solem v. 
Helm, supra; State v. Brand, 219 Neb. 402, 363 N.W.2d 516 
(1985). 

Regarding the first prong of the analysis, the Solem court 
stated that the gravity of an offense can be determined in part 
by comparing with other offenses the “harm caused or 
threatened to the victim or society.” 463 U.S. at 292. Few would 
question the seriousness of the harm caused or threatened to the 
victim and society at the hands of a repeatedly intoxicated 
driver. The potential for death or serious injury is tragically 
high among those unfortunate enough to encounter a drunk 
driver on the road. Although drunk driving is not a crime of 
violence by penal code standards, a motor vehicle in the hands 
of a drunk driver is a weapon as surely as is a knife, gun, or club 
in the hands of an assailant. We have no difficulty concluding, 
as did the Legislature, that drunk driving is a serious offense, 
particularly when the defendant has previously committed the 
same act. State v. Brand, supra. 

The second prong of the So/em analysis is not applicable here 
because § 39-669.07 apparently involves the only Class W 
misdemeanor in the state. 

The third prong of the Solem test directs us to compare the 
sentence imposed with those existing in other states for the same 
offense. Our review of other states’ statutes indicates that while 
permanent license revocation is among the harsher penalties, it 
is by no means unheard of. For example, under varying 
circumstances a repeatedly convicted drunk driver currently 
may lose his or her driving privileges forever in Vermont, South 
Carolina, North Carolina, and Connecticut. Vt. Stat. Ann. tit. 
23, § 1208(d) (Supp. 1985); S.C. Code Ann. § 56-5-2990 (Law. 
Co-op. Supp. 1984); N.C. Gen. Stat. § 20-19(e) (1983); Conn. 
Gen. Stat. Ann. § 14-227a(h) (West Supp. 1984). In Colorado, 
license revocation is “indefinite” after the third offense and in 
no case is it less than 2 years. Colo. Rev. Stat. § 42-2-122(1)(i) 
(repl. 1984). In West Virginia and Virginia, revocation upon the 
third conviction is for 10 years and indefinitely thereafter, with 
reissue in the discretion of the commissioner of motor vehicles 
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(West Virginia) and the circuit court (Virginia). W. Va. Code 
§ 17C-5-2(c) (1984); Va. Code § 46.1-421 (Cum. Supp. 1985). 
In Ohio, revocation can be for a period up to 10 years, Ohio 
Rev. Code Ann. § 4507.16 (Page Supp. 1984), and in Florida 
revocation is for not less than 10 years, Fla. Stat. Ann. 
§ 322.28(3) (West Supp. 1985). 

Based upon the foregoing analysis, we conclude that 
§ 39-669.07(3) is constitutionally valid and does not constitute 
cruel and unusual punishment under either the state or federal 
Constitution. In this regard we stated in State v. Brand, supra, 
that the provisions in the Nebraska Constitution do not require 
more than do those of the eighth amendment of the U.S. 
Constitution. The Nebraska constitutional prohibition against 
cruel and unusual punishment “does not abridge the 
Legislature’s power to select such punishment as it deems most 
effective in the suppression of crime.” State v. Ruzicka, 218 
Neb. 594, 598, 357 N.W.2d 457, 461 (1984). Neither does the 
requirement that all penalties be proportioned to the nature of 
the offense do so. State v. Brand, supra. 

Legislatures are not required to select the least severe penalty 
possible, so long as the penalty selected is not cruelly inhumane 
or disproportionate to the crime involved. Gregg v. Georgia, 
428 U.S. 153, 96S. Ct. 2909, 49 L. Ed. 2d 859 (1976). Reviewing 
courts grant substantial deference to the broad authority that 
legislatures necessarily possess in determining the types and 
limits of punishments for crimes. Solem v. Helm, 463 U.S. 277, 
103 S. Ct. 3001, 77 L. Ed. 2d 637 (1983). The constitutional 
provision preventing cruel and unusual punishment was not 
intended to abridge this legislative authority, State v. Tucker, 
183 Neb. 577, 162 N.W.2d 774 (1968), and in assessing a 
punishment selected by a democratically elected legislature 
against the constitutional measure, courts presume that the 
sanction is valid, Gregg v. Georgia, supra. We conclude that 
Michalski has not met the burden of demonstrating that the 
revocation penalty of § 39-669.07(3) is either cruel, unusual, or 
disproportionate. 

For the foregoing reasons the order of the district court is 
affirmed. 

AFFIRMED. 
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IN RE INTEREST OF M.L.B., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. J.B. W., APPELLANT. 
377 N.W.2d 521 


Filed December 6, 1985. No. 85-148. 


Parental Rights: Appeal and Error. An order terminating parental rights is 
reviewed de novo on the record, giving great weight, where the evidence is in 
conflict, to the fact that the trial court observed the parties and witnesses and 
judged their credibility. 

Parental Rights. An order terminating parental rights must be based on clear 
and convincing evidence. 

. The primary consideration in any case involving termination of parental 
rights is the best interests of the child. 

. It is generally in a child’s best interests that a final disposition be made 
without delay. 

. The right of a parent to custody and control of his or her children is not 
an inalienable right. 

. The public has a paramount interest in the protection of the children 
from neglect. 

Appeal and Error. It is the general rule that a ground of error must be raised and 
passed on in the intermediate court before it may be reviewed in a higher court. 
Parental Rights. The fact of incarceration may be considered along with other 
factors in determining whether parental rights should be terminated. 

. There is no requirement for a court to implement a rehabilitation plan 
for the parents of a child found to be dependent and neglected. 

. It is not the law in Nebraska that parental rights may not be terminated 
unless a parent is given a reasonable opportunity for rehabilitation. 

. The court may order a parent to make reasonable efforts to rehabilitate, 
anda parent’s failure in such rehabilitative efforts is another independent reason 
justifying termination of parental rights. 

Juvenile Courts: Parental Rights. While there is no requirement that a juvenile 
court must institute a plan for rehabilitation of a parent, where the failure of a 
parent to comply with a rehabilitation plan is an independent ground for 
termination of parental rights, the rehabilitation plan must be reasonable and 
must be conducted under the direction of the juvenile court. 


Appeal from the District Court for York County: Bryce 


BarTU, Judge. Affirmed. 


Roberta S. Stick, for appellant. 


Vincent Valentino, York County Attorney, and Charles W. 


Campbell, for appellee. 


George E. Brugh, guardian ad litem. 
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

J.B.W., the natural mother of M.L.B., born August 30, 
1975, has appealed from the January 21, 1985, order of the 
district court for York County which affirmed the March 7, 
1984, order of the York County Court terminating her parental 
rights to M.L.B. pursuant to Neb. Rev. Stat. § 43-292(2) and 
(6) (Reissue 1984). M.L.B. is the appellant’s only child. 

An order terminating parental rights is reviewed de novo on 
the record in this court, giving great weight, where the evidence 
is in conflict, to the fact that the trial court observed the parties 
and witnesses and judged their credibility. Jn re Interest of 
M.S., 218 Neb. 889, 360 N.W.2d 478 (1984). An order 
terminating parental rights must be based on clear and 
convincing evidence. In re Interest of Fant, 214 Neb. 692, 335 
N.W.2d 314 (1983). 

The primary consideration in any case involving termination 
of parental rights is the best interests of the child. Jn re Interest 
of D., 218 Neb. 23, 352 N.W.2d 566 (1984). Our cases hold, 
generally, that it is in a child’s best interests that a final 
disposition be made without delay. Jn re Interest of McKee, 208 
Neb. 623, 304 N.W.2d 918 (1981). “ ‘[W]e will not gamble with 
the child’s future; she cannot be made to await uncertain 
parental maturity.’ ” State v. Souza-Spittler, 204 Neb. 503, 511, 
283 N.W.2d 48, 52 (1979). The right of a parent to custody and 
control of his or her children is not an inalienable right. The 
public has a paramount interest in the protection of the children 
from neglect. In re Interest of Wanek, 212 Neb. 394, 322 
N.W.2d 803 (1982). 

Keeping in mind these interests, we now proceed to the 
circumstances of this case. Appellant makes eight assignments 
of error which can be summarized as follows: (1) There is 
insufficient evidence to terminate parental rights; (2) The court 
erred in admitting into evidence statements made to the 
caseworker by an anonymous caller; and (3) The court erred in 
finding that the supplemental petition alleged facts sufficient to 
state a cause of action. 
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The facts and proceedings of this case span nearly 10 years. 
J.B.W. is currently 32 years old, and the record indicates that 
she has spent most of her life since age 20 in prison. At the time 
of her daughter’s birth, J.B.W. was incarcerated at the 
Nebraska Center for Women for the second time as a result of 
being sentenced to a term of 3 years for possession of a forged 
instrument. The daughter, M.L.B., was born in August of 
1975. Shortly after M.L.B.’s birth, a petition was presented to 
the York County Court stating that M.L.B. appeared to be a 
child: described in Neb. Rev. Stat. § 43-202(2) (Supp. 1975) 
because her mother was incarcerated, and therefore within the 
jurisdiction of the juvenile court. On September 5, 1975, the 
court issued an order finding that M.L.B. should be placed in 
the custody of the Lancaster County Welfare Department for 
the best interests of the child. The court found M.L.B. to be a 
juvenile child as defined by § 43-202(2) (Supp. 1975) and her 
care and custody were given to the Lancaster County Welfare 
Department. M.L.B. was represented by a guardian ad litem 
during the proceedings. 

On November 18, 1975, J.B.W., following conviction for 
being an accessory after the fact, was sentenced to 1 year in the 
Nebraska Penal and Correctional Complex. Upon her mother’s 
release from prison, M.L.B. was placed with her mother on a 
trial basis. This placement lasted from April of 1977 to July of 
1977, when J.B.W. was arrested and again incarcerated. On 
February 10, 1978, J.B.W. was sentenced to concurrent terms 
of 2 to 4 years. She was convicted of possession of a forged 
instrument and burglary; a habitual criminal charge against her 
was dismissed. During J.B.W.’s incarceration, her daughter was 
taken to visit her on several occasions for five-night stays. 

In early 1979 J.B.W. was transferred from the Nebraska 
Center for Women to the Work Release Center in Lincoln. 
When she was paroled in January of 1980, her caseworker told 
her that in order to regain physical custody of her daughter, it 
would be necessary for her to get a job, establish a permanent 
residence, and maintain consistent visitation with her daughter. 
This was followed by a contract between the caseworker and 
J.B.W., signed on September 15, 1980. The contract provided 
that in order to regain physical custody of her daughter, J.B. W. 
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would have to maintain contact with the caseworker and advise 
her of address changes, visit M.L.B. on a regular basis, obtain 
suitable housing, participate with vocational rehabilitation, 
secure employment, receive counseling, and become involved 
with parenting classes and homemaker services. 

During an afternoon visit with her daughter in February of 
1981, J.B.W. took M.L.B. to Colorado and severed all contact 
with her caseworker. J.B.W. remained in Colorado with her 
daughter until June of 1981 when J.B.W. was arrested. An 
anonymous caller telephoned Denver authorities about M.L.B. 
and delivered M.L.B. to a welfare office. In July of 1981 
M.L.B. was flown to Lincoln and returned to the foster home 
she had lived in since July of 1977 and where she has lived ever 
since. J.B.W. was sentenced on October 1, 1981, to the custody 
of the executive director of the Colorado Department of 
Corrections for a term of 2 years plus 1 year of parole as a result 
of being convicted of criminal attempt second degree forgery. 
While in prison, J.B. W. maintained contact with her daughter 
through letters and phone calls. On October 29, 1981, it came to 
the attention of the York County Court that J.B.W. was 
incarcerated in Colorado, and on October 30 the court 
continued the care, custody, and control of M.L.B. with the 
Lancaster County Welfare Department. 

On May 12, 1982, the York County Court ordered that no 
visitation take place between J.B.W. and her daughter prior to a 
review hearing that summer. J.B.W. was released from the 
Colorado facility, but a September 1 order of the court 
continued the care and custody of M.L.B. with the Lancaster 
County Welfare Department until J.B.W. could assure the 
court that her terms of probation would allow her to remain in 
Nebraska. Visitation was left to the discretion of the welfare 
department. 

The York County attorney petitioned the court to terminate 
the rights of the parents of M.L.B. on November 29, 1982, 
alleging that M.L.B. feli within Neb. Rev. Stat. § 43-247(3)(a) 
(Cum. Supp. 1982) and that her parents neglected M.L.B. and 
refused to give her care and protection. On February 4, 1983, 
the court terminated the father’s rights for lack of contact and 
lack of support for more than 6 months. On March 14 a hearing 
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was held on the State’s petition to terminate J.B.W’s parental 
rights. The court dismissed the motion to revoke parental rights 
because J.B.W. voluntarily relinquished her parental rights on 
that date. Four days later a motion to rescind the dismissal of 
the action was filed because J.B.W. executed a revocation of her 
relinquishment. 

The State again filed petitions to terminate J.B. Ws parental 
rights on July 14 and July 20, 1983. The petitions alleged that 
M.L.B. fell within the meaning of § 43-292(2) and (6) (Cum. 
Supp. 1982). The petitions were filed pursuant to § 43-247(6) 
(Cum. Supp. 1982). Section 43-292(2) and (6) provides: 

The court may terminate all parental rights between the 
parents or the mother of a juvenile born out of wedlock 
and such juvenile when the court finds such action to bein 
the best interests of the juvenile and it appears by the 
evidence that one or more of the following conditions 
exist: 


(2) The parents have substantially and continuously or 
repeatedly neglected the juvenile and refused to give the 
juvenile necessary parental care and protection; 


(6) Following a determination that the juvenile is one as 
described in subdivision (3)(a) of section 43-247, 
reasonable efforts, under the direction of the court, have 
failed to correct the conditions leading to the 
determination. 

Section 43-247(3)(a) provides: 

The juvenile court in each county as herein provided 

shall have jurisdiction of: 


(3) Any juvenile (a) who is homeless or destitute, or 
without proper support through no fault of his or her 
parent, guardian, or custodian; or who is abandoned by 
his or her parent, guardian, or custodian; who lacks 
proper parental care by reason of the fault or habits of his 
or her parent, guardian, or custodian; whose parent, 
guardian, or custodian neglects or refuses to provide 
proper or necessary subsistance [sic], education, or other 
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care necessary for the health, morals, or well-being of 
such juvenile; whose parent, guardian, or custodian 
neglects or refuses to provide special care made necessary 
by the mental condition of the juvenile; who is in a 
situation or engages in an occupation dangerous to life or 
limb or injurious to the health or morals of such juvenile; . 


J.B.W. filed a demurrer alleging the petition failed to state facts 
sufficient to constitute a cause of action. The demurrer was 
overruled. 

Trial was held on October 5 and 6, November 3 and 8, and 
December 12, 1983. On November 8 the court overruled a 
motion to dismiss the motion to terminate parental rights. On 
March 7, 1984, the court found that under § 43-292(2) (Reissue 
1984) it was in the best interests of M.L.B. to have J.B.W’s 
parental rights terminated because J.B.W. was a parent who 
substantially, continuously, and repeatedly neglected her 
daughter and refused to give her necessary parental care and 
protection. The court further found that the matter fell under 
§ 43-292(6) (Reissue 1984) and that J.B.W. had failed, after 
reasonable efforts under the direction of the court, to correct 
conditions leading to the determination made by the court. The 
court terminated J.B.W.’s parental rights. 

J.B.W. appealed the order terminating parental rights to the 
district court for York County, under the provisions of Neb. 
Rev. Stat. § 24-541.01 (Cum. Supp. 1982). On January 21, 
1985, the court affirmed the termination, finding no 
prejudicial error. J.B.W. filed notice of her intention to appeal 
the order of the district court on February 14, 1985. 

During the periods when J.B.W. was not incarcerated since 
the birth of her daughter, the longest period of time she has 
lived in one apartment is the 4- to 5-month period prior to the 
termination hearing. She often lived with people who possessed 
criminal records and who have assaulted her. Throughout the 8 
years prior to the termination hearing, she has had a pattern of 
refusing to work with the caseworkers and homemakers who 
have been assigned to her. She has not shown up for 
appointments, not answered her door even when she was home, 
and has generally shown a poor attitude toward working with 
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those assigned to her. She has never held a full-time job since her 
daughter was born and has never contributed to her support. 
On numerous occasions J.B.W. did not show up for scheduled 
visits with her daughter. Her daughter was aware of J.B.W’s 
failure to appear for the visits because the foster mother always 
informed M.L.B. in advance of the visits. A psychological 
evaluation of J.B.W. resulted in testimony that she is a person 
of borderline intelligence. 

On the positive side, J.B.W. has expressed her interest on 
several occasions in having her daughter returned to her. 
Throughout her daughter’s life she has sent her small gifts, 
many of them handmade. She has kept in touch with her 
daughter, although this effort appears sporadic. Her crimes, 
although felonies, have been nonviolent. Her diligence in 
continuing to attempt to gain custody seems to indicate a 
sincere desire on her part to be a mother to her daughter. She 
has stated that she loves her daughter and desires to have her 
daughter live with her. 

We will first dispose of the assignments of error dealing with 
the anonymous caller and the supplemental petition. It is the 
general rule that a ground of error must be raised and passed on 
in the intermediate court before it may be reviewed in a higher 
court. /n re Estate of Kothe, 131 Neb. 780, 270 N. W. 117 (1936); 
5B C.J.S. Appeal & Error § 1808 (1958). This is particularly 
true with questions relating to the sufficiency of pleadings and 
the admissibility of evidence. 5B C.J.S., supra. The question 
involving the admissibility of statements made by the 
anonymous caller was not presented to the district court for 
review. Likewise, the alleged error regarding the supplemental 
petition was not presented to the district court. Since there was 
no ruling by the court below, these assignments of error will not 
be considered. 

Whether there is sufficient evidence for the district court to 
have terminated J.B.W.’s parental rights is considered next. As 
stated above, the court terminated J.B.W’s rights on two 
grounds, essentially that she neglected her daughter and that 
she did not rehabilitate herself under the direction of the court. 
We find that the district court was correct on the first ground, 
but not on the second. 
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The evidence clearly and convincingly establishes that the 
mother has been unable to care for her daughter and that she 
has failed to take advantage of the resources offered to her 
through the Lancaster County Welfare Department. M.L.B. 
has lived with her mother for two short periods only. The first 
was from April to July of 1977. This placement ended when 
J.B.W. was arrested for burglary. M.L.B. was not yet 2 years 
old at this time. The second period was from February to July 
of 1981 when J.B.W. took M.L.B. to Colorado without 
permission of the court or the welfare department. This period 
of custody was also terminated upon J.B.W.’s arrest and 
incarceration. M.L.B. was 5 years old when this incident 
occurred. 

There is evidence in the record that M.L.B. fears and 
distrusts her mother. A psychologist and two caseworkers 
testified that they felt it was in M.L.B.’s best interests that the 
parental rights of her mother be terminated so that M.L.B. can 
be given a chance to live in a permanent home. 

J.B.W.’s many years of incarceration and the effect they have 
had on her daughter are also factors contributing to the 
evidence that it is in M.L.B.’s best interests that her mother’s 
parental rights be terminated. We have said that the fact of 
incarceration may be considered along with other factors in 
determining whether parental rights should be terminated. 
“Furthermore, we cannot disregard the appellant’s conduct 
which resulted in his incarceration ... .” In re Interest of Reed, 
212 Neb. 208, 211, 322 N.W.2d 411, 413 (1982). J.B.Ws 
repeated law violations and the resulting periods of 
incarceration have substantially contributed to her daughter’s 
spending most of her life in foster care. 

Turning now to the second ground on which the trial court 
based its decision to terminate parental rights, we find that the 
trial court improperly used this ground to support its decision. 
The court found that J.B.W. had failed, after reasonable 
efforts under the direction of the court, to correct conditions 
leading to the determination made by the court. 

“We have held that there is no requirement for a court to 
implement a rehabilitation plan for the parents of a child found 
to be dependent and neglected.” Jn re Interest of VB. and Z.B., 
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220 Neb. 369, 373, 370 N.W.2d 119, 122 (1985). Likewise, a 

court does not even have to order a parent to make reasonable 

efforts to rehabilitate herself. In re Interest of Brungardt, 211 

Neb. 519, 319 N.W.2d 109 (1982). Further, 
it is not the law in Nebraska that parental rights may not 
be terminated unless a parent is given a reasonable 
opportunity for rehabilitation. The court may, within its 
discretion, order a parent to make reasonable efforts to 
rehabilitate, and a parent’s failure in such rehabilitative 
efforts is another independent reason justifying 
termination of parental rights. 

In re Interest of W., 217 Neb. 325, 329-30, 348 N.W.2d 861, 

864-65 (1984). 

Appellant argues that the plan for J.B.W. to make 
reasonable efforts to rehabilitate herself was not directed by the 
court and was not subject to court review. It is clear from the 
record that the plan was directed by the Lancaster County 
Welfare Department through the caseworker assigned to 
J.B.W. and her daughter and that it was not directed by the 
court. Whether or not the plan was subject to court review, it 
does not appear from the record that it ever was reviewed by the 
court. 

The question of whether the natural mother had 
rehabilitated herself was central to the case in Jn re Interest of 
LJ., J.J., and JL.N.J., 220 Neb. 102, 368 N. W.2d 474 (1985). In 
that case the State’s plan was both unreasonable in terms of 
visitation and support payments and was not put into effect 
under the direction of the juvenile court. It was drawn up by the 
welfare authorities and was not the subject of any court order 
or court review. 

While there is no requirement that a juvenile court must 
institute a plan for rehabilitation of a parent, where the 
failure of a parent to comply with a rehabilitation plan is 
an independent ground for termination of parental rights, 
the rehabilitation plan must be reasonable and must be 
conducted under the direction of the juvenile court. 

Td. at 110, 368 N.W.2d at 480. “In transferring its authority, in 
blank, to the faceless forces comprising a state agency, the 
juvenile court abdicated its jurisdiction. Such a transfer of 
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jurisdiction is totally improper.” Jd. at 112, 368 N.W.2d at 481. 

The plan drawn up by the caseworker for J.B.W. appears 
reasonable. It was not, however, conducted under the direction 
of the court. Therefore, the failure of J.B.W. to rehabilitate 
herself by following the plan is not a proper ground for 
termination of parental rights under § 43-292(6) (Reissue 
1984). 

Nevertheless, upon the record before us we conclude there is 
clear and convincing evidence that the best interests of the 
minor child require termination of the mother’s parental rights. 
M.L.B. has spent most of her life in foster care because her 
mother has failed to rehabilitate herself sufficiently to be able to 
provide a home for her daughter. We are not hopeful that this 
situation will improve, and it is unfair to M.L.B. to subject her 
to years of continuing uncertainty about her status. 

AFFIRMED. 

KRIVOSHA, C.J., dissenting. 

I regret, but I must respectfully dissent from the majority 
opinion in this case. As noted by the majority, an order 
terminating parental rights must be based on clear and 
convincing evidence. In re Interest of Fant, 214 Neb. 692, 335 
N.W.2d 314 (1983). In my view the evidence in this case does 
not, by clear and convincing evidence, justify the termination. 
What we have is a mother who has spent a great deal of time in 
jail and, therefore of necessity, away from her minor child. 
While such action is not to be condoned, it is, nevertheless, to 
be considered when terminating parental rights because of lack 
of parental care. The reason for that is because we have 
previously said that incarceration should not be the sole reason 
for terminating parental rights. See, In re Interest of Wagner 
and Russell, 209 Neb. 33, 305 N.W.2d 900 (1981); In re Interest 
of Ditter, 212 Neb. 279, 322 N.W.2d 642 (1982). 

The evidence in this case discloses that whenever the mother 
is not incarcerated she is with her child and does attempt, as best 
she can, to provide the child with love and affection. 
Furthermore, the record discloses that even when she is in 
prison she has made efforts to remain in contact with the child 
and to have the child with her whenever possible. While the 
record discloses that she has not been able to maintain a 
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full-time job nor fully understand the need to cooperate with 
the caseworkers, there is some explanation for all of that. As 
noted by the majority, a psychological evaluation resulted in a 
finding that she is a person of borderline intelligence. In 
evaluating her functions, therefore, we should not ignore that 
fact. We cannot limit motherhood to only those persons of 
average or above average intelligence. Parents come in all 
mental sizes, and absent a showing of injury to the child other 
than or different from that which any family of borderline 
intelligence which does not come within the grasps of the courts 
might create, we should not terminate parental rights. 

It is not the function of courts to find “better homes,” even 
though that may be in the best interests of the child, where the 
evidence does not clearly and convincingly justify termination. 
I would have reversed the decision of the juvenile court. 


STATE OF NEBRASKA, APPELLEE, V. PERRY K. SMITH, APPELLANT. 
377 N.W.2d 527 


Filed December 6, 1985. No. 85-153. 


1. Trial: Evidence: Appeal and Error. Asa general rule, it is not prejudicial error to 
admit evidence which is simply cumulative of other competent evidence. 

2. Criminal Law: Evidence: Intent. The intent with which an act is done is a mental 
process and may be inferred from the words and acts of the defendant and from 
the circumstances surrounding the incident. 

3. Trial: Intent: Appeal and Error. The question of whether defendant had the 
requisite intent to commit a wrongful act is one of fact which, if resolved against 
the defendant by the trial court based on evidence, will not be interfered with on 
appeal unless so Iacking in probative force that we can say as a matter of law that 
it is insufficient to support a verdict of guilty beyond a reasonable doubt. 

4. Sentences: Appeal and Error. When the punishment of an offense created by 
statute is left to the discretion of the trial court, to be exercised within certain 
prescribed limits, a sentence imposed within those limits will not be disturbed on 
appeal unless the record reveals an abuse of discretion. 


Appeal from the District Court for Merrick County: JOHN 
M. Brower, Judge. Affirmed. 
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HASTINGS, J. 

The defendant, Perry K. Smith, was charged in the county 
court for Merrick County with procuring liquor for a minor in 
violation of Neb. Rev. Stat. § 53-180 (Reissue 1984). After trial 
to the court the defendant was found guilty and sentenced to 30 
days in the county jail. On appeal to the district court for 
Merrick County, the conviction and sentence were affirmed. 

In this appeal defendant assigns as error: (1) The admission 
into evidence of two beer cans upon insufficient foundation; (2) 
The insufficiency of the evidence to support the conviction; and 
(3) The imposition of an excessive sentence. 

Nebraska Liquor Control agents Nicholson and Fehrs were 
working undercover at Haven’s Ballroom on April 13, 1984, 
when they noticed defendant with a group of three 
young-looking patrons. Agent Nicholson followed the 
defendant to the bar and saw him purchase two cans of beer and 
one mixed drink. When he returned to his table, the defendant 
placed the drinks on the table. The agents saw each of the four 
patrons consume some of the alcohol, and they informed other 
officers of their observations. While agent Nicholson was 
speaking with the other officers, the defendant returned to the 
bar and purchased more beverages. 

Agents Fehr and Nicholson remained undercover while the 
other officers asked the four patrons for identification and 
discovered that the defendant’s three companions were minors. 
All four were arrested, and two beer cans and the plastic cup 
containing the mixed drink were seized. Agent Nicholson later 
tagged the evidence when he returned to the Merrick County 
sheriff’s office. The three companions were charged with being 
minors in possession, but the charge against the minor male was 
later dismissed. 
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The defendant’s theory of his case at trial was that he had 
purchased the beer and mixed drink for his own consumption. 
Both of his minor female companions testified that they drank 
from his beer without the defendant’s permission and that there 
had been no prior agreement that he would purchase alcohol 
for them. 

Defendant first assigns as error the trial court’s decision to 
admit as evidence the two partially emptied beer cans without 
testimony on the chain of custody. We need not address this 
claim because this error, if it was error at all, did not constitute 
reversible error. The admission of the beer cans was harmless 
because the evidence was cumulative; there is other competent 
evidence to support the conviction. While the State bore the 
burden of producing evidence that the beverage which the 
defendant purchased and which his companions consumed | 
contained alcohol, the record is replete with statements and 
admissions that the defendant purchased beer and mixed drinks 
and that the female companions consumed some of that beer. In 
fact, the defendant never argued that the beverage was not beer. 
The beer cans are simply unnecessary to establish that element 
of proof. State v. Thierstein, 220 Neb. 766, 371 N.W.2d 746 
(1985); State v. Ruzicka, 218 Neb. 594, 357 N.W.2d 457 (1984). 

Regarding his second assignment of error, defendant argues 
that the State did not produce evidence that he intended to 
procure liquor for a minor, and therefore there is insufficient 
evidence to support a conviction. We also find this assignment 
of error unfounded. The intent with which an act is done is a 
mental process and may be inferred from the words and acts of 
the defendant and from the circumstances surrounding the 
incident. State v. Thielen, 216 Neb. 119, 342 N.W.2d 186 
(1983). 

Whether the defendant had the requisite intent is a question 
of fact which was resolved against him by the trial court. This 
court will not interfere on appeal with a conviction based upon 
evidence unless it is so lacking in probative force that we can say 
as a matter of law that it is insufficient to support a verdict of - 
guilty beyond a reasonable doubt. State v. Rowe, 214 Neb. 685, 
335 N.W.2d 309 (1983). 

Defendant argues, finally, that the 30-day jail sentence is 
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excessive. Neb. Rev. Stat. § 53-180.05(1) (Reissue 1984) states 
that the violation for which the appellant has been convicted is a 
Class III misdemeanor, which carries a maximum punishment 
of 3 months in jail, or a $500 fine, or both. When the 
punishment of an offense created by statute is left to the 
discretion of the trial court, to be exercised within certain 
prescribed limits, a sentence imposed within those limits will 
not be disturbed on appeal unless the record reveals an abuse of 
discretion. State v. Davis, 200 Neb. 557, 264 N.W.2d 198 
(1978). We find no such abuse. The judgment is affirmed. 
AFFIRMED. 


IN RE INTEREST OF C.G., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, DEPARTMENT OF SOCIAL SERVICES, 
APPELLANT, V. C.G., APPELLEE. 

IN RE INTEREST OF G.G.T., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, DEPARTMENT OF SOCIAL SERVICES, 
APPELLANT, V. G.G.T., APPELLEE. 

377 N.W.2d 529 


Filed December 6, 1985. Nos. 85-195, 85-196. 


Juvenile Courts: Jurisdiction. A juvenile court has no statutory authority to place 
children adjudged under Neb. Rev. Stat. § 43-247(1) (Reissue 1984) with the 
Department of Social Services. 

Appeal from the Separate Juvenile Court of Sarpy County. 

Reversed and remanded for further proceedings. 
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GRANT, J. 

These two cases were consolidated for review of orders of the 
separate juvenile court of Sarpy County, Nebraska, placing the 
two juveniles involved in the custody and care of the Nebraska 
Department of Social Services (hereinafter department) after 
the court had adjudged each of the juveniles to be within the 
definition of Neb. Rev. Stat. § 43-247(1) (Reissue 1984). 

The facts are succinctly set forth in the department’s brief 
and agreed to by the county attorney of Sarpy County 
(ostensibly representing the juveniles’ parents, but in reality 
simply supporting the orders of the juvenile court) and by 
counsel for the juveniles. The department is the appellant in 
each case. Standing to present this appeal is vested in the 
department by Neb. Rev. Stat. § 43-285 (Reissue 1984), which 
provides: “When the [juvenile] court awards a juvenile to the 
care of the department [of social services] . . . then the 
department . . . shall have standing as a party to file any 
pleading or motion . . . and to be granted any review or relief | 
requested... .” The facts, agreed to by all the parties, are set 
out in the department’s brief as follows: 

The two minors involved in this consolidated appeal 
have both been adjudicated law violators within 
subsection (1) of Neb.Rev.Stat. §43-247 (Reissue 1984). 
By orders of the Separate Juvenile Court of Sarpy County, 
Nebraska, both minors were placed in the care and 
custody of the Nebraska Department of Social Services. 

The court specifically instructed in its order dated 
February 7, 1985, that [C.G.] (Case No. 85-195) be placed 
by the department in a suitable group home. In Case No. 
85-196, the court specifically directed in its order dated 
January 18, 1985, that [G.G.T.] be placed with the 
department for screening and evaluation at the Eppley 
Chemical Dependency Unit, and further ordered the 
department to pay any costs not covered by the parents’ 
insurance. The department filed a motion for rehearing, 
or in the alternative, to amend the order but said motion 
was overruled by the court on February 11, 1985. This 
consolidated appeal resulted. 

Brief for Appellant at 3-4. 
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The department assigns as error: 

1. The juvenile court erred in holding that the statutes 
grant it authority to place a child adjudged under 
§43-247(1) as a law violator in the care.and custody of the 
Department of Social Services other than temporarily for 
evaluation at the Nebraska Center for Children and 
Youth. 

2. The juvenile court erred in holding that it has 
authority to determine the course of treatment for a child 
subsequent to its placement by the court with the 
Department of Social Services. 

Id, at 2. 

For the reasons hereinafter set out we conclude that the 
juvenile court did err as set out in the first assignment of error. 
We therefore reverse the orders and remand the causes. In view 
of that holding we do not reach the second assignment of error. 

The jurisdiction of the juvenile court is provided for in 
§ 43-247, which provides: 

The juvenile court in each county as herein provided 
shall have jurisdiction of: 

(1) Any juvenile who has committed an act other than a 
traffic offense which would constitute a misdemeanor 


(2) Any juvenile who has committed an act which would 
constitute a felony. . . ; 

(3) Any juvenile (a) who is homeless or destitute, or 
without proper support through no fault of his or her 
parent ... who is abandoned . . . or (b) who, by reason of 
being wayward or habitually disobedient, is uncontrolled 
by his or her parent . . . who deports himself or herself so 
as to injure or endanger seriously the morals or health of 
himself, herself, or others; or who is habitually truant 
from home or school; 

(4) Any juvenile who has committed an act which would 
constitute a traffic offense as defined in section 43-245; 


Upon adjudicating a minor as falling within one of the 
subsections of § 43-247, the court may order a disposition in the 
case pursuant to Neb. Rev. Stat. §§ 43-283 to 43-2,101 (Reissue 
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1984). In particular, § 43-284 pertains to the disposition of 
juveniles adjudged to be those defined in § 43-247(3), while 
§ 43-286 pertains to juveniles described in § 43-247(1), (2), 
(3)(b), or (4). 

The department contends that the sections of the juvenile 
code outlining the array of dispositions available do not include 
“the Department of Social Services... as an alternative for... 
a minor adjudged a delinquent under §43-247(1).” Brief for 
Appellant at 5. The department acknowledges that the juvenile 
court may place in the department temporary custody of any 
juvenile for the purpose of evaluation at the Nebraska Center 
for Children and Youth “either pending adjudication 
(§43-258) or following adjudication but prior to final 
disposition (§43-281) .. . .” Brief for Appellant at 5-6. The 
department contends, however, that the department is not 
provided as an alternative for permanent placement of 
juveniles adjudicated under § 43-247(1), (2), or (4). The 
department contends that the only juveniles authorized to be 
placed permanently with the department are those falling under 
subsection (3), that is, juveniles commonly referred to as status 
offenders. See §§ 43-284 to 43-287. 

In response to the position presented by the department, the 
Sarpy County attorney in his brief at 1 states: “The statutory 
classification outlined in Sections 43-286 and 43-287 ...isa 
denial of the Equal Protection Clause because it creates an 
unreasonable irrebuttable presumption that law violators shall 
not receive necessary state services by virtue of their 
adjudication.” The Sarpy County attorney further states that 
this classification is wrong because, “Thus, a child who runs 
away from home may seek state assistance, through Juvenile 
Court, but a child who shoplifts may not. What results is a 
uniform statewide program available to the runaway and not 
the shoplifter.” Brief of Sarpy County Attorney at 4. 

We do not agree, but hold instead that the State, through the 
Legislature, has made a valid classification between juveniles 
who are homeless or in physical, mental, or moral danger, not 
as aresult of any act of theirs causing harm to any other person, 
but because of the situation in which such juveniles find 
themselves, and juveniles who cause harm or damage to others 
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by their own volitional acts in violation of the State’s criminal 
law. Such a differentiation is reasonable and does not result in 
any failure to provide equal protection to all juveniles. There is 
a substantial difference in the two classifications. We held in 
State v. Ruzicka, 218 Neb. 594, 597, 357 N.W.2d 457, 461 
(1984): “ ‘If the classification of persons singled out by the 
legislation is reasonable and not arbitrary, and is based on 
substantial differences having a reasonable relation to the 
persons dealt with and the public purpose to be achieved, it 
meets the constitutional test of equal protection.’ ” 

We also note that there is a uniform statewide program 
available to juvenile criminal offenders in the Youth 
Development Center at Kearney or Geneva. Up to the point of 
the utilization of such programs, it is true that the juvenile 
courts have only their probation officers and the resources of 
the individual counties to turn to in solving the problems of the 
juvenile law violator. 

It is at that point that what appears to be the real focus of the 

- disagreement between the county attorney of Sarpy County 
and the Attorney General of the State of Nebraska, 
representing the department, emerges. The county attorney 
states that the department “further argues that the county and 
not the State ought to provide the necessary services for these 
minor children [juvenile law violators].” Brief of Sarpy County 
Attorney at 3. 

The resolution of such differences is beyond the power of 
this court to settle in this case. As we have often said, it is not 
our place in our system of government to make any judgments 
on the efficacy of specific statutes, but only to determine if such 
statutes are constitutional. As stated in State v. Ruzicka, supra 
at 597, 357 N.W.2d at 461: “This court does not sit as a 
superlegislature to review the wisdom of legislative acts.” See, 
also, Bridgeford v. U-Haul Co., 195 Neb. 308, 238 N.W.2d 443 
(1976). In this case we determine that §§ 43-283 to 43-2,101 do 
not violate the equal protection provisions of either the U.S. 
Constitution or the Constitution of the State of Nebraska. 

Counsel for the juveniles do not raise the constitutional 
question but submit their brief in support of their proposition 
that “[t]he juvenile court has the authority to place juveniles 
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adjudicated as delinquents in the care of the Department of 
Social Services under the statutory scheme enumerated in Neb. 
Rev. Stat. § 43-246 and § 43-286.” Brief for Appellees at 1. 
Again we do not agree. 
Section 43-286 does not provide for placing any children with 
the department. It provides: 
When any juvenile is adjudicated to be a juvenile 
described in subdivision (1), (2), (3)(b), or (4) of section 
43-247 the court may: 

(1) Continue the peu nae portion of the hearing, 
from time to time. ..and... may: 

(a) Place the juvenile on probation subject to the 
supervision of a probation officer; 

(b) Permit the juvenile to remain in his or her own 
home, subject to the supervision of the probation officer; 
or 

(c) Cause the juvenile to be placed in a suitable family 
home or institution, subject to the supervision of the 
probation officer. ..; 

(2) Except as provided in section 43-287, the court may 
commit such juvenile to the care and custody of the 
Department of Correctional Services . . . ; 


(4) When a juvenile is placed on probation or under the 
supervision of the court for conduct under subdivision (1), 
(2), (3)(b), or (4) of section 43-247 . . .a motion to revoke 
probation or supervision or to change the disposition may 
be filed and proceedings held... ; 


(e) If the juvenile is found by the court to have violated 
the terms of his or her probation, the court may modify 
the terms and conditions of the probation order . . . or, in 
the case of the juvenile adjudicated to be within the 
definitions of subdivision (3)(b) of section 43-247, the 
court . . . may in addition commit such juvenile to the 
Department of Public Institutions or the Department of 
Correctional Services under section 43-287; . 


Section 43-287 deals specifically with children adjudged 
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under § 43-247(3)(b) and explicitly provides for placement with 
the department. It provides in part: 

Notwithstanding the provisions of subdivision (2) of 
section 43-286, when any juvenile is found by the court to 
be a juvenile defined by subdivision (3)(b) of section 
43-247, the court may (1) enter such order as it is 
empowered to enter in the case of a juvenile described in 
subdivision (1) or (2) of section 43-247, except that no such 
juvenile shall be committed to the Youth Development 
Centers at Kearney or Geneva, or (2) enter an order 
committing or placing the juvenile to the care and custody 
of the Department of Social Services. 

These statutes present the relevant choices for disposition of 
juveniles adjudged under § 43-247. None of the provisions in 
the dispositional statutes authorize placing juveniles adjudged 
as law violators under § 43-247(1) with the Department of 
. Social Services. To the contrary, the dispositional statutes 
specifically provide that juveniles adjudged under 
§ 43-247(3)(a) or (b) may be placed with the department. 

We hold that the juvenile court lacks the statutory authority 
to place children adjudged under § 43-247(1) with the 
Department of Social Services. The orders of the juvenile court 
are therefore reversed, rendering the second issue moot, and the 
causes are remanded for further proceedings consistent with 
this holding. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


First NATIONAL BANK IN MITCHELL, APPELLEE, V. PAUL BOLZER, 
APPELLANT. 
377 N.W.2d 533 


Filed December 6, 1985. No. 85-227. 


1. Jury Instructions. The purpose of an instruction is to furnish guidance to the 
jury in its deliberations, and to aid it in arriving at a proper verdict; and, with 
this end in view, it should state clearly and concisely the issues of fact and the 
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principles of law which are necessary to enable the jury to accomplish the 
purpose desired. 

Jury Instructions: Appeal and Error. It is error to refuse a proffered instruction 
which is warranted by the evidence and correctly states the law of the case, unless 
the principles involved are covered by other instructions. 

Prejudgment Interest. Prejudgment interest is interest due, pursuant to statute, 
prior to the rendition of a judgment. In the case of a written instrument, it is 
allowed on liquidated claims pursuant to the provisions of Neb. Rev. Stat. 
§ 45-104 (Reissue 1984). 

Interest: Contracts. While the rule is generally to the effect that unliquidated 
demands do not bear interest until the amounts have been liquidated, the rule is 
otherwise where the parties have contracted to do otherwise. 

______. Where the parties have contracted for the payment of a 
particular lawful rate of interest, to be paid after the maturity of the debt and on 
default in payment, such contract controls and the rate thus fixed is recoverable, 
provided the rate is not unconscionable. Thus, if the contract provides for a 
certain rate of interest until the principal sum is paid, such contract generally will 
control the recovery as to the rate after maturity. 

Case Overruled. To the extent that Aetna Cas. & Surety Co, v. Nielsen, 217 Neb. 
297, 348 N.W.2d 851 (1984), is in conflict with this opinion, it is overruled. 
Guaranty: Contracts: Time. A guarantor is not discharged by an extension of 
time for payment or performance of the principal obligation if he consents 
thereto, as where the contract of guaranty expressly or impliedly provides for the 
extension. 

Guaranty: Notice. Under an absolute guaranty of payment there is no condition 
as to demand and notice of default. 

Contracts. The general rule has been said to be that in the absence of fraud one 
who signs a written agreement is bound by its terms whether or not he can read; a 
person unable to read is still bound by contracts which he signs and which are 
otherwise valid and enforceable. A party’s mere ignorance, occasioned by his 
limited intelligence and understanding of the language and of the contents of the 
contract which he voluntarily executes, is not, in the absence of fraud, a ground 
for avoiding it, although it is different from what he supposed; one who is 
unable to read is not permitted to make contracts without the usual precaution 
to ascertain what they mean. 


Appeal from the District Court for Scotts Bluff County: 


RoserT O. Hippe, Judge. Reversed and remanded for a new 
trial. 


Frederick B. Allan, Jr., of Allan, Brauer & Mullally, for 


appellant. 


John A. Selzer of Wright, Simmons & Selzer, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 


SHANAHAN, and GRANT, JJ. 
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PER CURIAM. 

Paul Bolzer appeals from a judgment entered by the district 
court for Scotts Bluff County, Nebraska, following a trial toa 
jury, finding Bolzer indebted to the appellee, First National 
Bank in Mitchell (First National), in the total sum of 
$143,838.69. The judgment was based upon a certain guaranty 
allegedly signed by Bolzer, in which he guaranteed to pay First 
National the indebtedness owed by his son, Orin Bolzer. Bolzer 
assigns several errors, including that the district court erred in 
granting First National “pre-judgment interest.” He also claims 
that the district court erred in giving certain instructions and 
refusing to give certain instructions. 

Though there are disputes regarding the facts, the record 
reasonably supports the conclusion that, sometime prior to 
December 1982 or January 1983, First National had made 
certain loans to Orin Bolzer. In December of 1982 or January 
1983, First National determined that it could no longer 
continue to provide financing to the son without some further 
security. First National testified that it decided unless Paul 
Bolzer agreed to guarantee his son’s loans, First National would 
not continue the son’s line of credit. As a result of that request, 
First National maintains, Bolzer signed a guaranty on February 
25, 1983. The guaranty, purportedly signed by Bolzer to First 
National, was offered in evidence and provided as follows: 

GUARANTEE 
TO: The First National Bank in Mitchell, Mitchell, 
Nebr. 

We, the undersigned, being interested in the business 
success of Orin Bolzer (hereinafter referred to as the 
debtor), and desiring to assist said debtor in obtaining 
credit and money from you, hereby request and authorize 
you to extend or advance to the said debtor such credit 
accomodations [sic] and money as he may from time to 
time request or make application for, and in case you have 
heretofore purchased or discounted or may hereafter 
purchase or discount, for debtor any note or notes, or may 
hereafter advance to said debtor any money, or if said 
debtor be now or shall hereafter become indebted to you 
in any manner or upon any account; I do hereby promise 
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and agree to pay the same and do hereby guarantee full 
payment to you at maturity of all such notes and of all 
sums of money now or hereafter due or owing by said 
debtor to you or any account or liability whatsoever, and I 
hereby consent to any extensions of time of payment or 
other accomodations [sic] you may make to said debtor. 
We further agree that you may, without notice to us, 

pledge, sell, or assign any and all indebtedness covered by 
this guarantee. 

The guaranty was allegedly signed by Paul Bolzer and witnessed 

by an officer of the bank on February 25, 1983. 

Bolzer denied that he signed the guaranty of February 25, 
1983, and denied that he guaranteed any amount already 
advanced to his son, or any subsequent advances. He did admit, 
however, that he had signed a guaranty for a family corporation 
on August 25, 1978. Upon default, Bolzer paid the family 
corporation’s debt to First National. 

Bolzer further introduced evidence that he could neither read 
nor write except for his signature and certain numbers and that 
he had only a third-grade education. 

As to the debt itself, the evidence was without dispute that 
Bolzer’s son had in fact signed the two notes allegedly 
guaranteed by Bolzer. First National testified that as of the date 
of trial, there was due and owing on one of the notes the 
principal sum of $115,500 plus interest of $20,990.01, for a 
total owing on the note as of that date of $136,490.01. It further 
testified that on the second note there was due and owing as of 
the date of trial the principal sum of $5,520.81 plus interest of 
$1,829.58, less a credit life insurance rebate of $48.43, for a 
total of $7,301.96. The jury returned a verdict for First 
National on the first note in the amount of $115,500 and on the 
second note in the amount of $7,287.46, apparently being the 
principal amount due as of that date. Thereafter, and within 
time, First National filed a document which it entitled “Motion 
to Include Prejudgment Interest.” The district court granted its 
motion and amended the judgment on the first note to include 
interest in the sum of $21,034.31, and on the second note the 
additional amount of $16.92. 

Bolzer contends that the district court erred in not instructing 
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the jury, as requested by Bolzer, that “[i]n order for the Bank to 
recover, it must prove by a perponderance [sic] of the evidence 
that Paul Bolzer signed the guaranty marked Exhibit 3.” The 
trial court refused to give the instruction as requested by Bolzer 
and, instead, instructed the jury that 

the plaintiff claims that the defendant guaranteed the 

debts of Orin Bolzer.... 

The defendant denies any guaranty agreement was 
made. 


Before the plaintiff can recover, it must prove, by a 
preponderance of the evidence, all the following elements: 

1. Mutual assent or agreement to the guaranty contract. 

2. Consideration. 

3. Breach of the guaranty contract by defendant’s 
refusal to pay; and, 

4. Damages, amounting to the unpaid debt of Orin 
Bolzer guaranteed by the defendant. 

If the plaintiff has failed to establish any of the - 
above-numbered elements, your verdict will be for the 
defendant. 

The court further instructed the jury: 

A contract is an agreement between two or more 
persons consisting of a promise or mutual promises which 
the law will enforce. 

In order that there be an agreement it is clear that at 
least two parties are necessary. The parties must agree with 
definiteness on the same thing, on the same terms, and at 
the same time... . 

While all of these instructions were correct and fairly 
reflected the law, and while it is true that “[i]nstructions must 
be taken as a whole and construed together, and when 
instructions cover the issues and fairly submit the case to the 
jury, the jury’s verdict will not be disturbed unless it is clearly 
erroneous,” Ellis v. Far-Mar-Co, 215 Neb. 736, 742, 340 
N.W.2d 423, 427 (1983), nowhere was the jury advised here, in 
so many words, that the bank must prove that Bolzer in fact 
signed the warranty contract. It may be argued that in order for 
the jury to find that there was an “agreement to the guaranty 
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contract,” it must obviously find that the agreement was signed 
by Bolzer. That argument, however, is not sufficient when we 
recognize that the purpose of the instructions is to advise lay 
persons with regard to the law. While lawyers and judges might 
recognize that an agreement to pay the debt of another must be 
in writing in order to satisfy the statute of frauds, and, 
therefore, the jury must find that the agreement was signed in 
order for it to be a binding agreement, lay members of a jury are 
not likely to be aware of that distinction. 
As we observed in Bodtke v. Bratten, 166 Neb. 36, 45, 88 
N.W.2d 159, 166 (1958): 
“ ‘The purpose of an instruction is to furnish guidance to 
the jury in their deliberations, and to aid them in arriving 
at a proper verdict; and, with this end in view, it should 
state clearly and concisely the issues of fact and the 
principles of law which are necessary to enable them to 
accomplish the purpose desired.’ .. .” 
See, also, Coyle v. Stopak, 165 Neb. 594, 86 N. W.2d 758 (1957). 
Furthermore, “it is error to refuse a proffered instruction 
which is warranted by the evidence and correctly states the law 
of the case, unless the principles involved are covered by other 
instructions.” Pearse v. Loup River Public Power District, 137 
Neb. 611, 617, 290 N. W. 474, 477 (1940). We have regularly said 
that it is the duty of the trial judge to instruct the jury upon the 
law of the case. “The instruction should be definite and certain, 
free from obscurity, involvement, and doubt.” Giveen v. 
Matthews, 118 Neb. 125, 128, 223 N.W. 649, 650 (1929). In the 
instant case there was a clear issue of fact raised by both the 
pleadings and the evidence as to whether Bolzer signed the 
guaranty. Moreover, Bolzer specifically asked the district court 
to instruct the jury regarding this issue. The trial court, for 
whatever reason, chose to avoid calling the jury’s attention to 
the fact that Bolzer denied signing the guaranty contract. Under 
the issues and evidence in the case, such an avoidance was error. 
For that reason the judgment rendered by the district court, 
based upon the jury verdict, must be reversed and the cause 
remanded for a new trial. 
In light of the fact that the matter must be retried, we believe 
that several of the other errors assigned by Bolzer should be 
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considered so as to avoid the necessity of having to review those 
matters at a later time. 

Bolzer further maintains that the district court erred in 
granting “prejudgment interest” because there was a dispute as 
to whether Bolzer was obligated on the guaranty. In support of 
that claim Bolzer cites to us the case of Aetna Cas. & Surety Co. 
v. Nielsen, 217 Neb. 297, 348 N. W.2d 851 (1984). While it is true 
that Aetna does stand for the proposition suggested by Bolzer, 
we believe that it is not dispositive of the issue in the present 
case. The difficulty with both the Aefna case and the instant 
case is that all of the parties have characterized the interest as 
“prejudgment interest.” Prejudgment interest is interest due, 
pursuant to statute, prior to the rendition of a judgment. In the 
case of a written instrument, it is allowed on liquidated claims 
pursuant to the provisions of Neb. Rev. Stat. § 45-104 (Reissue 
1984). 

In the instant case, however, the amount due as interest prior 
to judgment was not by reason of a statute but, rather, by 
reason of an agreement of the parties. Therefore, the general 
rule regarding when prejudgment interest may be paid has no 
application. 

In Prudential Ins. Co. v. Greco, 211 Neb. 342, 318 N.W.2d 
724 (1982), we pointed out that where a lease agreement 
provided that unpaid rent shall bear interest from the date the 
rent was due, the lessor was entitled to recover not only the rent 
but the interest as well, even though the claim was in dispute. 
We said at 347-48, 318 N.W.2d at 727-28: 

Having “otherwise agreed,” the provisions of § 45-104 
were superseded by section 34 of the lease. . . . While the 
rule is generally to the effect that unliquidated demands do 
not bear interest until the amounts have been liquidated, 
the rule is otherwise where the parties have contracted to 
do otherwise. [Citations omitted.] Specifically, in 47 
C.J.S. Interest & Usury § 40 a. at 99-100 (1982), the 
author notes: “Where the parties have contracted for the 
payment of a particular lawful rate of interest, to be paid 
after the maturity of the debt and on default in payment, 
such contract controls and the rate thus fixed is 
recoverable, provided the rate is not unconscionable. 
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Thus, if the contract provides for a certain rate of interest 

until the principal sum is paid, such contract generally will 

control the recovery as to the rate after maturity; in other 

words, the contract governs until the payment of the 

principal or until the contract is merged in a judgment.” 
See, also, Schuett v. Hargens, 173 Neb. 663, 114 N.W.2d 508 
(1962). 

First National testified that as of the date of trial there was 
due on the first note the principal sum of $115,500 plus interest 
as set out in the note in the amount of $20,990.01, for a total 
owing on the note as of that date of $136,490.01. First National 
further testified that there was owing on the second note as of 
the date of trial the principal sum of $5,520.81 plus interest of 
$1,829.58, less a credit life insurance rebate of $48.43, for a 
total amount owing as of the date of trial of $7,301.96. The first 
note, on its face, provided that interest would be paid “from 
date until maturity at the annual rate of 14 per cent.” The 
second note also provided on its face that the principal would be 
paid with interest “at the rate of 16% per year until December 2, 
1985.” It would be a strange anomaly if, by merely disputing the 
validity of a note, one was relieved of paying the interest agreed 
to in the note on the theory that the claim was now 
unliquidated. Just as the principal was due once the jury 
believed that Bolzer signed the note, so, too, was due the 
interest provided for by the note. It is unfortunate that the 
parties have referred to this as “prejudgment interest” when in 
fact it is simply the interest contracted for by the parties and 
agreed to be paid in addition to the principal. To the extent that 
Aetna Cas. & Surety Co. v. Nielsen, supra, is in conflict with 
this opinion, it is overruled. 

By sustaining First National’s motion the district court did 
not award prejudgment interest. What, in effect, the court did 
in the instant case was to amend the verdict so as to have it 
conform to the proof. In Calnon v. Fidelity-Phenix Fire Ins. 
Co., 114 Neb. 194, 206 N.W. 765 (1925), the jury returned a 
verdict in favor of an elevator building owner in the amount of 
$12,000. Under the terms of the policy, which was the basis of 
the claim, the policyholder was entitled to recover interest 60 
days after the proof of loss was presented to the company. The 
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jury did not include the amount of the interest, and the district 

court denied the motion. On appeal to this court we said at 203, 

206 N.W. at 768: 
It may be said that under the facts disclosed by the record 
the plaintiff was, by law, entitled to the sum of $12,000, 
with interest from January 10, 1922, to November 23, 
1922. [Citations omitted.] Upon presentation of the 
motion to include interest, the court was empowered to do 
either one of two things: (a) Amend the verdict by adding 
interest and including it in the amount of the judgment 
rendered thereon; or (b) make the computation and cover 
the amount of interest in the judgment without any 
amendment to the verdict whatsoever. The latter seems to 
be indicated by this court as proper practice in such cases. 

To the same effect is the case of Bank of Axtell v. Johnson, 
125 Neb. 154, 249 N.W. 302 (1933). The bank sued on two 
promissory notes. The jury brought back a verdict for the 
principal amount of the notes only. The bank then moved the 
court to compute the interest and add it to the judgment. The 
district court refused to do so, and on appeal to this court we 
said at 161, 249 N.W. at 304: 

[I]t is obvious from the verdict that the jury intended to 
render a verdict in favor of plaintiff on the $4,600 note, 
for it is not contended that this note did not draw interest 
nor that interest should not have been added; naturally, 
interest would follow. The court would not necessarily 
have to resort to the evidence to perform this act. While 
this is a function of the jury, the jury failed to complete its 
act properly. 

In the instant case the action of the district court was even 
more appropriate in view of the fact that the bank testified 
specifically to the amount of interest due and owing. Bolzer’s 
assignment of error regarding the awarding of interest is 
without merit. 

Bolzer next maintains that the judgment must be reversed 
because a guarantor is released by failure of the creditor to give 
notice of the extension of a debt, the giving of additional credit, 
or default. Bolzer argues that the evidence is clear that he did 
not receive notice of any additional sums being loaned to Orin 
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Bolzer or any extension of time of payment, nor did he receive 
any notice of default. We do not believe that First National’s 
failure to provide Bolzer with this information is relevant. The 
alleged guaranty in this case is an absolute guaranty; and 
insofar as either extending additional credit or the time of 
payment, the guaranty specifically waives notice to the 
guarantor. The alleged guaranty specifically requests First 
National to make additional loans from time to time. The 
alleged guaranty further consents “to any extensions of time of 
payment or other accomodations [sic] you may make to said 
debtor.” As noted in 38 C.J.S. Guaranty § 76 at 1244 (1943), “A 
guarantor is not discharged by an extension of time for 
payment or performance of the principal obligation if he 
consents thereto, as where the contract of guaranty expressly or 
impliedly provides for the extension. . . .” In First West Side 
Bank vy. Herzog, 204 Neb. 356, 282 N.W.2d 38 (1979), we said: 
“Under an absolute guarantee of payment there is no condition 
as to demand and notice of default.” (Syllabus of the court.) 
Bolzer’s third assignment of error is without merit. 

Bolzer’s last claim is that it was error for the court not to give 
the jury a special instruction regarding Bolzer’s literacy or lack 
thereof. However, Bolzer’s literacy or lack thereof was not 
material to the issues in this case. Bolzer’s answer denied the 
execution of the guaranty. He made no claim that he mistakenly 
signed the guaranty or that his signature was obtained by fraud 
due to his inability to read. He simply claimed that he did not 
sign the document. The issue to be resolved by the jury, 
therefore, was, Did Bolzer sign the guaranty? If it believed that 
he did not sign the guaranty, whether he could read or write was 
of no significance. And, moreover, absent a claim of fraud, if it 
believed he did sign the agreement, the fact that he could not 
read was also of no moment. In 17 C.J.S. Contracts § 139 at 
885-86 (1963), the author notes: 

The general rule has been said to be that in the absence 
of fraud one who signs a written agreement is bound by its 
terms whether or not he can read; a person unable to read 
is still bound by contracts which he signs and which are 
otherwise valid and enforceable. A party’s mere 
ignorance, occasioned by his limited intelligence and 
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understanding of the language and of the contents of the 
contract which he voluntarily executes, is not, in the 
absence of fraud, a ground for avoiding it, although it is 
different from what he supposed; one who is unable to 
read is not permitted to make contracts without the usual 
precaution to ascertain what they mean. So, where a 
person cannot read the language in which a contract is 
written, it is ordinarily as much his duty to procure some 
person to read and explain it to him before he signs it as it 
would be to read it before he signed it if he were able so to 
do, and his failure to obtain a reading and an explanation 
of it is such negligence as will estop him to avoid it on the 
ground that he was ignorant of its contents, nor may he 
thereafter be heard to say that he did not assent to its 
provisions; and, in the absence of a charge of fraud or 
error, he cannot be heard to complain that the contract 
should have provided otherwise than it did. 

There were no issues raised by the pleadings regarding 
Bolzer’s literacy or whether the guaranty was obtained by 
fraud. Absent that, there was nothing to submit to the jury by 
way of instruction on that issue. 

The judgment of the district court is reversed and the cause is 
remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


CYNTHIA A. SWOBODA, APPELLEE, V. DENNISA. SWOBODA, __ 
APPELLANT. 
_ 377 N.W.2d 118 
Filed December 6, 1985. No. 85-337. 
Appeal from the District Court for Lancaster County: DALE 
E. FAHRNBRUCH, Judge. Affirmed. 


Jan E. Beran, for appellant, and, on brief, Dennis A. 
Swoboda, pro se. 
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John C. Hurd of Wolfe, Hurd, Rierden & Luers, for 
appellee. 


Donald R. Witt of Baylor, Evnen, Curtiss, Grimit & Witt, 
guardian ad litem. 


KrivosHaA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


PER CURIAM. 

This appeal involves a domestic relations matter in which 
appellant questions the division of property, award of alimony, 
granting of the custody of the parties’ minor child, award of 
child support, and payment of fees and costs. Upon de novo 
review we conclude that the record fails to show an abuse of 
discretion with respect to any of these issues. The judgment is 
therefore affirmed. 

Appellant shall pay the costs, including $750 to apply on 
appellee’s attorney fee in this court. 

AFFIRMED. 


RICHARD A. JAMROS, APPELLEE, V. HOLLY JENSEN, DIRECTOR OF 
THE DEPARTMENT OF MOTOR VEHICLES, STATE OF NEBRASKA, 
APPELLANT. 

377 N.W.2d 119 


Filed December 6, 1985. No. 85-358. 


1. Implied Consent Law: Appeal and Error. On an appeal from an order revoking a 
motor vehicle operator’s license under the implied consent law, the findings of 
the trial court are reviewed de novo as in equity. 

. On appeal to the district court the burden of proof is on the 
licensee to establish by a preponderance of the evidence the grounds for reversal. 

3. Implied Consent Law: Blood, Breath, and Urine Tests. A refusal to submit to a 

chemical test for purposes of the implied consent law occurs when the licensee, 

after being asked to submit to a test, so conducts himself as to justify a 

reasonable person in the requesting officer’s position in believing that the 

licensee understood that he was asked to submit to a test and manifested an 
unwillingness to take it. 
: . A motorist’s conduct may constitute a refusal for purposes of 
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an implied consent statute. 
5. Implied Consent Law: Blood, Breath, and Urine Tests: Time. The State is 
entitled to have a chemical test administered at a time when it will be effective to 
disclose blood alcohol content in relation to the time when the vehicle was 
operated. 
: ____. A delay in chemical testing is not prejudicial unless it 
materially affects the results of the test. 
7. Implied Consent Law: Blood, Breath, and Urine Tests. Without an implied 
consent advisement a motorist cannot be cited for a refusal. 
. A motorist’s justifiable refusal to submit to a chemical test 
depends upon some illegal or unreasonable aspect in the nature of the request, 
the test itself, or both. 
. Physical inability to perform a breath test may excuse conduct 
which might otherwise be treated as a refusal. 


Appeal from the District Court for Dawson County: HUGH 
STUART, Judge. Affirmed. 


Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellant. 


W.A. Stewart, Jr., of Stewart & Smith, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

The director of the Department of Motor Vehicles appeals 
from an order setting aside her order which revoked the motor 
vehicle operator’s license of Richard A. Jamros under the 
Nebraska implied consent law. 

Jamros was arrested in Lexington, Nebraska, at 
approximately 12:39 a.m. on June 26, 1983, for driving while 
under the influence of intoxicating liquor. The arresting officer, 
Diane LeDroit Reiber, testified that she initially observed 
Jamros asleep in the driver’s seat of his car with the motor 
running. The car was parked next to the curb on a street in front 
of a residence. Reiber awakened Jamros and observed that his 
eyes were bloodshot and watery and that he had an odor of 
alcoholic beverage about him. She also observed that Jamros’ 
speech was slurred and that his balance was unsteady. Jamros 
was placed under arrest after failing two field sobriety tests. 

As Officer Reiber escorted him to her patrol car, Jamros lit a 
cigarette. Reiber advised Jamros to extinguish the cigarette and 
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to refrain from smoking or putting anything in his mouth until 
she had completed all the tests. Jamros continued to smoke, but 
on a second advisement extinguished the cigarette. Jamros had 
not been asked to submit to a chemical test at this time. 

Jamros was taken to the Lexington police station, where he 
was placed in a squad room containing an Intoxilyzer. In the 
squad room Jamros lit another cigarette. Again he was advised 
not to smoke or put anything in his mouth until a breath test 
was obtained. Jamros responded that he was not going to takea 
test. Officer Reiber then read an implied consent form to 
Jamros, stating the penalties for refusing to submit to a 
chemical test. Jamros appeared to understand the advisement. 
He was then asked to submit to a breath test. After signing the 
implied consent advisement, Jamros never stated that he would 
not take the test. 

After verifying the maintenance and calibration of the 
Intoxilyzer, Officer Reiber initiated a 15-minute observation 
period of Jamros, as required by the Department of Health 
rules. Approximately 13 minutes into this observation period, 
Jamros took a Rolaids out of his pocket and placed it into his 
mouth. Both Officer Reiber and Officer Bill Engler, who was 
present as a witness to the testing, advised Jamros not to take 
the tablet as he moved it toward his mouth. Jamros responded 
to the effect that “you’re damn right I’m going to, because I’ve 
got an ulcer.” After he swallowed the tablet, Jamros was 
advised that he would be cited for a refusal and was released. 
The record does not show that Jamros was ever specifically 
advised that putting anything into his mouth would constitutea 
refusal to submit. 

Jamros testified that he took the Rolaids because of an ulcer 
problem which was causing him extreme stomach pain and 
which could only be relieved by taking an antacid. According to 
Jamros, without the antacid he would not have been physically 
able to perform the breath test. The pain and the contraction of 
his stomach muscles would have prevented him from being able 
to exhale sufficiently into the machine. 

Officer Reiber did not recall Jamros’ having any difficulty 
breathing that night, nor did she inquire if Jamros was ill or 
taking medication. 
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The district court found that there was no evidence that the 
Rolaids would have affected the test nor that Jamros was 
unwilling to take the test then or wait another 15 minutes, and 
reversed the revocation order. The court also found that 
Jamros’ action in taking the Rolaids was not unreasonable, 
given his physical discomfort, and that the officer’s suspension 
of the test was unreasonable. The trial court concluded that 
Jamros’ act did not constitute a refusal. 

The director contends that the district court erred in finding 
that Jamros did not refuse to submit to a chemical test of his: 
breath. 

On an appeal from an order revoking a motor vehicle 
operator’s license under the implied consent law, the findings of 
the trial court are reviewed de novo as in equity. Wohigemuth v. 
Pearson, 204 Neb. 687, 285 N.W.2d 102 (1979); Wiseman y. 
Sullivan, 190 Neb. 724, 211 N.W.2d 906 (1973). On appeal to 
the district court the burden of proof is on the licensee to 
establish by a preponderance of the evidence the grounds for 
reversal. Bapat v. Jensen, 220 Neb. 763, 371 N.W.2d 742 (1985); 
Wohlgemuth vy. Pearson, supra. 

We have held that a refusal to submit to a chemical test for 
purposes of the implied consent law occurs “when the licensee, 
after being asked to submit to a test, so conducts himself as to 
justify a reasonable person in the requesting officer’s position in 
believing that the licensee understood that he was asked to 
submit to a test and manifested an unwillingness to take it.” 
Martinez v. Peterson, 212 Neb. 168, 171, 322 N.W.2d 386, 388 
(1982). See, also, Wohlgemuth v. Pearson, supra; Hoyle v. 
Peterson, 216 Neb. 253, 343 N.W.2d 730 (1984). 

In the present case the uncontradicted evidence is that 
Jamros understood that he had been asked to submit to a breath 
test and he had expressly consented to the test. The issue is 
whether he manifested an unwillingness to take the test by 
ingesting the Rolaids tablet. 

A motorist’s conduct may constitute a refusal for purposes of 
an implied consent statute. S. Brent & S. Stiller, Handling 
Drunk Driving Cases § 15:6 (1985). The conduct in the present 
case did not amount to a refusal in light of Jamros’ express 
consent to take the test, unless the ingestion of the Rolaids 


430 221 NEBRASKA REPORTS 


exhibited an objective unwillingness to submit to the test. 

In other jurisdictions a motorist’s refusal to refrain from 
chewing gum, eating, or smoking may constitute a refusal to 
submit to a chemical test. But a theme common among such 
cases is the idea that such conduct amounts to a refusal because 
the motorist was expressly forewarned that it would amount to 
arefusal. See, Matter of Dykeman v Foschio, 90 A.D.2d 892, 
456 N.Y.S.2d 514 (1982); Mathie v. Schwendiman, 656 P.2d 463 
(Utah 1982); Matter of Sullivan v Melton, 71 A.D.2d 797, 419 
N.Y.S.2d 343 (1979); Com., Dept. of Transp. v. Mumma, 79 
Pa. Commw. 108, 468 A.2d 891 (1983). There was no such 
warning in the present case. The lack of an express warning 
detracts from the argument that Jamros’ ingestion of the 
Rolaids was a refusal to take the test. 

Jamros was not given an opportunity to give a breath sample 
after ingesting the Rolaids. It was not only Jamros’ conduct 
which prevented the acquisition of a breath sample. The State is 
entitled to have a chemical test administered at a time when it 
will be effective to disclose blood alcohol content in relation to 
the time when the vehicle was operated, but there is no evidence 
here that the State would have been prejudiced by initiating 
another 15-minute observation period followed by 
administration of the breath test. See Sedlacek v. Pearson, 204 
Neb. 625, 284 N.W.2d 556 (1979). In Sedlacek, supra, we held 
that a delay in chemical testing is not prejudicial unless it 
materially affects the results of the test. The evidence in the 
present case does not show that the test results would have been 
so affected. It is of some significance that the observation 
period was terminated at 1:03 a.m., just 20 minutes after 
Jamros had signed the implied consent advisement. 

The director also contends that Jamros expressly refused to 
submit to a test when he stated, prior to being read an implied 
consent advisement, that he would not take a test. A refusal 
prior to the advisement is not relevant, since the statute requires 
an advisement. Neb. Rev. Stat. § 39-669.08(5) (Reissue 1984). 
The elements in an implied consent case include reasonable 
grounds to believe the motorist (1) was guilty of driving while 
under the influence of intoxicating liquor, (2) was arrested on 
that charge, (3) was thereafter informed of the implied consent 
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law, (4) was requested to submit to a chemical test for blood 
alcohol content, and (5) refused to do so. Doran v. Johns, 186 
Neb. 321, 182 N.W.2d 900 (1971). The evidence is undisputed 
that Jamros had not been asked to submit to a breath test when 
he made the statement that he was not going to take a test. As 
such, his statement could not constitute a refusal. 

Under the Nebraska implied consent law there can be no 
revocation of the driver’s license and operating privileges if the 
refusal to submit to a chemical test is reasonable under. the 
circumstances. See, Neb. Rev. Stat. § 39-669. 16 (Reissue 1984); 
Hoyle v. Peterson, 216 Neb. 253, 343 N.W.2d 730 (1984). A 
motorist’s justifiable refusal to submit “depends upon some 
illegal or unreasonable aspect in the nature of the request, the 
test itself, or both.” Jd. at 256, 343 N.W.2d at 733. The trial 
court specifically found that Jamros’ ingestion of the Rolaids 
was not unreasonable and that termination of the test at that 
point was unreasonable. 

At trial Jamros testified that without the Rolaids, the pain he 
was experiencing from ulcers would have prevented him from 
exhaling enough breath to activate the Intoxilyzer. He testified 
that the basis for his belief that he could not activate the 
machine with the pain he was experiencing stemmed from 
experience with Breathalyzer tests in his employment and at 
conventions. When Jamros began to move the Rolaids toward 
his mouth and was warned not to do so, he informed the 
officers that he was going to take the medication because of the 
pain. 

Several other jurisdictions have recognized that physical 
inability to perform a breath test may excuse conduct which 
might otherwise be treated as a refusal. See, Newman v. 
Stinson, 489 S.W.2d 826 (Ky. 1972) (refusal where insufficient 
sample given, in the absence of a showing of the impossibility of 
compliance or the likelihood of harm resulting therefrom); 
Woolman v. Dep’t of Motor Vehicles, 15 Wash. App. 115, 547 
P.2d 293 (1976) (failure to give adequate breath sample is a 
refusal where motorist presents no evidence excusing her 
inability to comply); Pfeffer v. Dept. of Public Safety, 136 Ga. 
App. 448, 221 S.E.2d 658 (1975) (sore throat or swollen glands 
which might cause pain, but not prevent motorist from being 
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able to give adequate breath sample, not the type of inability 
excusing compliance). 

The only evidence concerning Officer Reiber’s observations 
of Jamros’ health was that she did not notice that he was having 
any difficulty breathing and that he complained about 
heartburn when he ingested the Rolaids. At no time, including 
when Jamros made the statement regarding his ulcer, did 
Officer Reiber ask him if he was sick or ill. 

In State v. Morse, 211 Neb. 448, 318 N.W.2d 893 (1982), the 
defendant claimed that he was unable to activate the Intoxilyzer 
due to stuffed-up nasal passages. In reviewing the evidence we 
noted that the question of whether the defendant was unable to 
activate the machine was one of fact to be resolved by the trial 
court. 

Although we review the evidence de novo in appeals from 
administrative revocations under the implied consent law, 
where there is a conflict in the evidence, we give great weight to 
the fact “that the trial court had the opportunity to see, hear, 
and observe the witnesses and the presentation of evidence 
firsthand in deciding which body of evidence deserved the 
greater credibility.” Bauer v. Peterson, 212 Neb. 174, 177, 322 
N.W.2d 389, 392 (1982). See, also, Martinez v. Peterson, 212 
Neb. 168, 322 N. W.2d 386 (1982); Zadina v. Weedlun, 187 Neb. 
361, 190 N.W.2d 857 (1971). 

In the present case the trial court found that Jamros was in 
pain and, therefore, did not act unreasonably in taking the 
Rolaids. If Jamros’ pain was as severe as the trial court 
apparently found it to be, Jamros did not act unreasonably in 
taking the Rolaids tablet, his opportunity to submit to a 
chemical test was unreasonably terminated, and his conduct did 
not constitute a refusal. 

The judgment of the district court is affirmed. 

AFFIRMED. 

HASTINGS, J., concurs in the result. 
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VIRGIL PIERCE, APPELLANT, V. CITY OF OGALLALA, NEBRASKA, 
A MUNICIPAL CORPORATION, ET AL., APPELLEES. 
378 N.W.2d 140 


Filed December 13, 1985. No. 84-475. 


1. Summary Judgment. Before summary judgment may be granted, the court must 
determine there is no genuine issue as to any material fact or as to the ultimate 
inferences to be drawn therefrom and that the moving party is entitled to 
judgment as a matter of law. 

. Ina hearing on a motion for summary judgment, the evidence is to be 
viewed most favorably to the party against whom the motion is directed, giving 
to that party the benefit of all the favorable inferences which may reasonably be 
drawn from the evidence. 

3. Records: Costs: Attorneys at Law: Rules of the Supreme Court: Appeal and 
Error. The transcript filed on an appeal to the Supreme Court is limited in 
content by the Supreme Court rules; when those rules are ignored by the 
attorney requesting the transcript, the attorney will be taxed personally with the 
costs of its preparation. 


Appeal from the District Court for Keith County: HuGH 


STuART, Judge. Reversed and remanded for further 
proceedings. 


Gregory J. Beal of Gregory J. Beal & Associates, P-C., for 
appellant. 


Paul D. Merritt, Jr., of McGinley, Lane, Mueller, O’ Donnell 
& Merritt, P.C., for appellee City. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and GRANT, JJ. 


GRANT, J. 

Appellant, Virgil Pierce, filed this action seeking disability 
retirement benefits under the pension and retirement plan of 
the City of Ogallala, Nebraska (hereinafter City). Pierce had 
received a 40-percent vesting percentage based upon his time 
with the police force under the plan but, in this action, sought 
100 percent vesting based upon the provision of the plan for 100 
percent vesting if an employee was injured, rendered incapable 
of fully performing his duties, and, therefore, terminated. The 
action was filed against the City and Republic National Life 
Insurance Company (hereinafter Republic). Republic issued its 
policy containing a retirement plan to the City. Each defendant, 
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after filing demurrers, answered, and each defendant moved 
for summary judgment. The trial court sustained both 
motions. Appellant now seeks review only of the summary 
judgment entered in favor of the City. We reverse and remand 
for further proceedings. 

In the first 15 paragraphs of his second amended petition, 
Pierce pled the existence of a policy issued by Republic to the 
City providing for pension and retirement benefits to persons 
“regularly employed by Participating Employer [the City] 
whose employment is in the Police Department of the 
Participating Employer . . . .” Pierce further pled that the City 
had discharged him from employment as a police officer “due 
to disability,” that the City had applied to Republic for benefits 
for Pierce, but that in preparing such application the City had 
not consulted with Pierce as to his medical condition nor 
informed Republic of that condition, although the City knew 
that Pierce was disabled. Pierce further alleged that Republic 
had informed him, after his discharge, that the determination 
of disability under the policy rested solely with the City and that 
if the City had determined that Pierce was disabled, Pierce 
would have been entitled to 100 percent vesting under the 
pension plan rather than the 40-percent vesting allowed to him 
by Republic based on the information furnished to Republic by 


the City. 
Pierce then alleged that the City “was obligated to the 
employee as a third party beneficiary . . . of the policy” to 


perform the City’s duty, as a fiduciary under the policy, to make 
the determination whether plaintiff was disabled under the 
terms of the policy and that the City had breached “its 
contractual duty to Plaintiff.” Pierce sought damages “against 
Defendant,” and further pled: “That to the extent that the 
Defendant, Republic . . . has any obligation towards the 
Plaintiff, or to the other Defendant, the City . . . the Court 
should include as part of its judgment, a requirement that the 
said Defendant pay over such funds to the Defendant, City... 
or tothe Plaintiff... .” 

In his “Second Cause of Action,” Pierce alleged that the 
City, “as plan trustee or plan administrator,” owed a duty to 
secure for its employees all benefits to which the employee 
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might be due under the plan and that the City had, either 
intentionally or negligently, breached that duty. Pierce alleged 
that the City was negligent in failing to make a determination 
that he was disabled when the City forwarded the application to 
Republic for Pierce’s benefits; in failing to advise him as to 
available options under the plan; in failing to certify that he was 
disabled under the terms of the policy; and in failing to state in 
the application for benefits that plaintiff was disabled as 
defined in the contract between the City and Republic. 

In its answer to Pierce’s petition, the City alleged that on 
December 12, 1978, Pierce was notified by Howard C. Greene, 
the City’s chief of police, and the chairman of the city council 
that his employment was terminated effective December 26, 
1978, and that on December 18, 1978, Pierce was notified by 
letter from Greene that he had “reconsidered” his action and 
Pierce was not terminated and was expected to return to duty 
after his doctor released him. The City further alleged that 
“subsequent to September [sic; obviously meaning December] 
18, 1978, and prior to December 26, 1978,” Pierce notified the 
City that he had taken another job and would not return to his 
employment with the City’s police department. The City 
further alleged that on January 18, 1979, the city clerk for the 
City sent a “Termination, Notice and Request” to Republic 
setting out Pierce’s termination date as January 1, 1979, and 
that on March 6, 1979, the city clerk mailed a “retirement 
refund check” from Republic to Pierce in the amount of 
$17,111.31, which represented “his contribution” under the 
plan. The City also alleged that when it delivered “the refund of 
employee contribution” to Pierce, the City understood that it 
was settling all rights which Pierce might have against the 
Republic policy and that when Pierce accepted the check as 
payment in full, the resulting “accord and satisfaction is a bar 
to Plaintiff’s recovery... .” The City further alleged that by his 
acceptance of the Republic check, Pierce was estopped from 
claiming any further interest in the pension plan. 

The City and Republic each moved for summary judgment. 
A hearing was held on the motions. The City and Pierce 
submitted evidence in the form of affidavits and depositions. 
Republic submitted no evidence. The trial court then found that 
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there was “no showing that [Pierce had been] ‘terminated,’ as 
required by Article II, Section 7” of the Republic group annuity 
contract, and there was “no showing that the Plaintiff's 
‘impairment’ (based upon ‘competent medical opinion’ [)} 
would ‘render him incapable of performing his duties,’ as an 
Ogallala police officer, as required by said Article II, Section 
a 

The trial court then sustained each motion and ordered that 
Pierce’s second amended petition be dismissed. Pierce appeals 
only from the sustaining of the City’s motion for summary 
judgment. 

The evidence submitted by Pierce and the City at the hearing 
on the City’s motion for summary judgment showed the 
following. 

Pierce began his employment with the City on June 9, 1966, 
as a police officer. As a patrolman, Pierce’s duties included: 
“Enforcing all state statutes, city ordinances. . . protecting the 
people in the city of Ogallala .. . . Investigating accidents, any 
bar room brawl calls . . ., assisting the ambulance crews, 
assisting the state patrol officers if . . . requested to do so, 
making arrests with warrants and so forth.” 

On July 1, 1974, the City and Republic entered into a group 
annuity contract which provided disability and retirement 
benefits to members of the City’s police department. Pierce was 
a “participant” in the contract program from its beginning. 

On January 8, 1977, while on duty, Pierce injured his back, 
while assisting an ambulance crew, when he lost his footing on 
some icy steps while helping to transport a heavy, unconscious 
man from an upstairs apartment. Pierce experienced pain in his 
lower back and right leg. He consulted a doctor and was 
hospitalized from January 10 to January 17, 1977. Pierce was 
then referred to Dr. Frederick Teal on or about March 19, 1977. 
In April 1977 Dr. Teal performed surgery on Pierce in a Denver 
hospital to remove a ruptured disk. Pierce continued under Dr. 
Teal’s care until December 2, 1977. 

In June of 1977 Pierce was allowed to return to part-time 
duty as a patrolman on a restricted basis. While the restrictions 
continued to apply, he returned to full-time duty on December 
2, 1977. Pierce testified that he returned to full-time duty 
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without restrictions and was fully capable of performing his 
duties on January 1, 1978. As of December 2, 1977, Dr. Teal 
rated appellant as “8 percent permanently physically impaired 
as a working unit.” 

Pierce was injured a second time on July 14, 1978. On his 
arrival at work that day, Pierce stated, he entered the darkened 
officers’ equipment room, stumbled over some floormats, and 
fell in a twisting motion. He experienced lower back pain and 
pain in his legs and immediately was taken by the chief of police 
for medical attention. Pierce was hospitalized in Ogallala for 14 
days and then consulted a partner of Dr. Teal’s on August 8, 
1978. Dr. Teal hospitalized Pierce and performed a myelogram 
on August 29, 1978. Pierce was discharged on August 31. Pierce 
was readmitted to the hospital and underwent further surgery 
on September 9. He was discharged from the hospital on 
September 14. Pierce returned to work as a patrolman on a 
part-time basis, with restrictions, on November 20, 1978. 

During the entire course of Pierce’s treatment for the injuries 
of January 8, 1977, and July 14, 1978, Dr. Teal had sent medical 
reports and evaluations to the City’s workmen’s compensation 
insurance carrier, Cornhusker Casualty Company. That 
company, in turn, kept the City informed by sending them 
copies of much of the company’s correspondence concerning 
those injuries. 

The chief of police of the City and the chairman of the city 
council sent a letter to Pierce on December 12, 1978, stating: 
“This is to notify you that your employment with the Police 
Department of the City of Ogallala, Nebraska, is hereby 
terminated effective December 26, 1978.” The chief of police 
stated in his deposition that at the time he sent the letter he 
doubted if Pierce could fulfill his duties as a patrolman. Before 
the chief of police had notified Pierce of this termination, the 
law firm representing the City sent a letter to Chief Greene 
stating that “the letter of termination to Virgil Pierce... should 
not contain any reasons for the termination, but should simply 
be a statement that it is a notice of termination of employment . 
.. -” The letter further stated that “[iJf Virg contacts you 
regarding the reasons for his termination, your response should 
be along the lines that we discussed on the phone. That is, his 
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dismissal results from his physical inability to perform all the 
duties required of a police officer.” 

On December 14, 1978, after he received this letter, Pierce 
obtained employment in an Ogallala business, to begin January 
15, 1979. In his deposition Pierce stated that the prospective 
employer hired him to work at the counter in an auto parts 
store. Pierce stated that the work was light and that his 
prospective employer was aware of Pierce’s physical condition 
and requested him to obtain a release from his doctor. 

Chief Greene sent another letter to Pierce on December 18, 
1978. In this letter Greene stated: 

This is to advise you that I have reconsidered the action 
which is the subject of my letter to you dated December 
13, 1978. 

That letter resulted from a misunderstanding as to 
whether you were still under a doctor’s care. In light of the 
fact that you are still under the care of a doctor, please be 
advised that it is not the wish of myself or the City of 
Ogallala to terminate your employment. 

However, in light of the fact that there will be no 
part-time work available for you after Christmas, please 
be advised that I will expect you to remain at home, 
beginning December 26, until you have been released by 
your doctor to return to your regular duties as a patrolman 
for the Ogallala Police Department. 

My apologies for the misunderstanding. If you have 
any questions, please feel free to contact me. 

Sometime after receiving the letter of December 18, 1978, 
Pierce wrote a letter to Greene stating that after Pierce received 
the termination letter and before he had received the 
“reconsideration” letter, he had accepted another job “because 
employment is necessary to meet the family needs.” Pierce 
declined what he termed the “offer.” 

On a date not shown, Greene sent to the city clerk the 
following interdepartmental correspondence: 

DUE TO THE FACT THAT OFFICER VIRGIL 
PIERCE HAS TURNED ALL EQUIPMENT ISSUED 
TO HIM AND HAS ACCEPTED EMPLOYMENT 
ELSE WHERE AS HE INDICATED IN A LETTER 
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GIVEN TO ME ON JANUARY 1, 1979. I BELIVE [sic] 
THAT HE HAS QUIT AND RESIGNED HIS 
EMPLOYMENT JUDGING FROM WHAT THE 
LANGUAGE UTILIZED IN THE LETTER 
INDICATES. 

MR. V. PIERCE IN THE LETTER STATES, “IT 
DOES NOT APPEAR THAT I WILL BE ABLE TO 
ACCEPT YOUR OFFER AND I RESPECTFULLY 
DECLINE IT WITH ALL DUE RESPECT TO THE 
POLICE DEPARTMENT, YOURSELF, AND ALL OF 
THE PERSONNEL THAT I HAVE ENJOYED 
WORKING WITH FOR MANY YEARS,” AND THIS I 
WOULD REGARD AS_ HIS’ NOTICE OF 
TERMINATION AND DECLINE OF THE OFFER 
THAT HE RETURN TO FULL TIME STATUS PER 
THE LETTER OF DECEMBER THE 18TH, 1978. 

On or about January 19, 1979, the city clerk applied to 
Republic for Pierce’s benefits. In this application the city clerk 
indicated that Pierce’s date of employment was June 9, 1969, 
his date of termination was January 1, 1979, and Pierce’s 
contribution was $2,786.10. The application did not, in any 
way, indicate that Pierce was disabled at all. Based on this 
information, Republic forwarded to the City, for delivery to 
Pierce, its check for $17,111.31. This amount represented a 
40-percent vesting in Pierce based on Pierce’s time with the 
police force while under the plan. Pierce cashed the check. 

While Pierce assigned three errors below, he has briefed only 
one; therefore, we consider only the assigned error that was 
discussed in his brief. Neb. Ct. R. 9D(1)d (rev. 1983). Pierce 
assigned as error the granting of summary judgment to the City, 
thereby dismissing his claim against the City. 

As noted above, at the time of submission of the City’s 
motion for summary judgment, Pierce’s petition presented two 
“causes of action”; one in contract seeking recovery from the 
City under the theory that Pierce was a third-party beneficiary 
under the agreement between the City and Republic, and the 
other seeking recovery against the City on the theory that the 
City was negligent toward Pierce in submitting an application 
to Republic for Pierce’s benefits under the annuity contract. 
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Whether Pierce’s allegations are properly causes of action or 
theories of recovery and whether the petition presents a 
misjoinder of contract and tort actions are questions not before 
us. We are presented only the problem of the correctness of the 
trial court’s granting the City’s motion for summary judgment. 
Before summary judgment may be granted, the court must 
determine there is no genuine issue as to any material fact or as 
to the ultimate inferences to be drawn therefrom and that the 
moving party is entitled to judgment as a matter of law. Mayer 
v. Howard, 220 Neb. 328, 370 N.W.2d 93 (1985); Witherspoon 
v. Sides Constr. Co., 219 Neb. 117, 362 N.W.2d 35 (1985). 

In making that determination on a motion for summary 
judgment, we stated in Witherspoon v. Sides Constr. Co., supra 
at 119, 362 N.W.2d at 39, “the evidence is to be viewed most 
favorably to the party against whom the motion is directed, 
giving to that party the benefit of all the favorable inferences 
which may reasonably be drawn from the evidence.” 

Based on those holdings, we first examine the trial court’s 
determination that there was no showing that Pierce was 
terminated as required by article II, § 7, of the contract 
between the City and Republic. That section provides in part: 

SECTION 7. DISABILITY BENEFITS 

If a participant is terminated prior to his Normal 
Retirement Date as a result of a medically determinable 
physical or mental impairment, which on the basis of 
competent medical opinion may be expected to result in 
death or to be of long, continued duration and which 
renders him incapable of performing his duties, he shall be 
100% vested in the benefits which have been paid for on 
his behalf at such time of disability. 

None of the words in the phrase “terminated prior to his 
Normal Retirement Date” are defined in the agreement 
between the City and Republic. Whatever the precise meaning 
of “terminated,” however, the City used the word in its letter of 
December 12, 1978, to Pierce when it said “your employment. . 
. is hereby terminated effective December 26, 1978,” and the 
meaning was clear to both the City and Pierce. At that point it 
might well be said that there was no genuine issue as to that 
material fact, but the necessary conclusion is that Pierce was 
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terminated, not not terminated. Such a conclusion, of course, 
would support Pierce’s position, not the City’s, and could not 
be the basis of granting summary judgment to the City. 

The letter of December 12, 1978, however, is not the sole 
evidence as to termination. In the City’s letter of December 18, 
1978, the chief of police informed Pierce that the chief had 
“reconsidered” his action and that it was “not the wish of 
myself or the City of Ogallala to terminate your employment.” 
The effect of this “reconsideration” letter, when considered 
together with the facts that Pierce had sought and accepted 
another job after the City’s first letter, Pierce’s actions in 
turning in his equipment to the police department, and the 
memo of the chief of police to the city clerk characterizing his 
“reconsideration” letter as an “offer,” presents a factual issue 
that could not be the subject of a motion for summary 
judgment. 

The other issue determined by the trial court was based on 
the court’s finding that there was “no showing that the 
Plaintiff’s ‘impairment’ (based upon ‘competent medical 
opinion’[)] would ‘render him incapable of performing his 
duties,’ as an Ogallala police officer... .” As to that question, 
the City views as conclusive a note signed by Pierce’s physician, 
Dr. Teal, on December 28, 1978, as follows: “TO WHOM IT 
MAY CONCERN: Virgil Pierce may return to work as of 
January 15, 1979.” As noted in the City’s brief at 20, “This 
form contained no restrictions and TEAL assumed that it 
would be relied upon by an employer.” In its brief the City also 
notes that Dr. Teal testified, at the time of his deposition, that he 
was under the impression that Pierce was employed as a police 
officer. If that were all the testimony and evidence on this issue, 
there would have been no question of fact, and the motion for 
summary judgment would be properly granted. 

The evidence on the question, however, was not confined to 
the doctor’s note on a 6- by 3-inch slip of yellow paper. Five such 
slips were introduced as exhibits, and none contained any 
reference to restrictions. One note of May 11, 1977, in 
connection with Pierce’s first accident, stated that Pierce would 
not return to work until June 1, 1977, and that a later 
determination would be made whether he would be able to 
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return to “full duty.” (Emphasis in original.) Another note of 
November 15, 1978, stated that Pierce could “return to work on 
a part-time basis . . . as of November 20, 1978, for a period of 
six weeks.” This note covered the times in question—that is, 
Pierce’s “termination” of December 12, 1978, his 
“reconsideration” of termination of December 18, 1978, and 
his acceptance of what he described as a counterman’s position, 
filling orders for automotive parts. 

There were other of Dr. Teal’s reports received at the time of 
his deposition that indicated that Pierce’s medical situation was 
not fully described in the brief note of December 28, 1978. A 
“Doctor’s Supplemental Report” furnished by Dr. Teal to 
Cornhusker Casualty Company on December 26, 1978, 
indicated that the doctor’s prognosis “As to Permanent 
Disability” would be reevaluated in February, while stating 
Pierce could return to work on January 1, 1979. 

As to Dr. Teal’s deposition statement that he thought Pierce 
was to return to his employment as a police officer when he 
signed the December 28, 1978, slip, the doctor’s office notes 
indicate to the contrary. Those notes state that in Pierce’s visit to 
the doctor on December 15, 1978, “Patient has been relieved of 
his job as of 26th December with no plans for further 
employment. . . . I recommended that he see me in late Feb. for 
follow-up.” 

Further, in other deposition testimony, Dr. Teal made 
numerous references to Pierce’s condition, including the 
doctor’s opinion that after Pierce’s second surgery in 1978, 
while some of Pierce’s duties as a police officer would be 
compatible with his condition, there were certain duties “that 
would definitely be contraindicated, those being, being in a 
situation where he would have to confront a suspect and 
become involved physically in subduing a suspect... .” The 
doctor then expanded the list of contraindicated activities to 
include lifting in excess of 50 pounds and riding in a patrol car 
for extended periods. 

Dr. Teal also testified that Pierce’s impairments “being 
permanent in nature, yes, I would expect them to be of long 
duration.” 

Considering Dr. Teal’s deposition testimony in conjunction 
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with article II, § 7, of the agreement between the City and 
Republic, we hold there is a genuine issue of material fact as to 
whether Pierce was terminated “as a result of a medically 
determinable physical . . . impairment, which on the basis of 
competent medical opinion may be expected . . . to be of long, 
continued duration and which renders him incapable of 
performing his duties . . . .” The judgment is therefore reversed 
and the cause remanded for further proceedings. 

The presentation of this appeal raises another issue in this 
case. On appeal it is the duty of Pierce, as appellant, to cause the 
transcript to be prepared. See Neb. Ct. R. 4 (rev. 1983). Rule 4A 
specifies what the transcript shall contain: the pleadings on 
which the case is tried, the judgment or order appealed from, 
the instructions given, a copy of the supersedeas bond (if any), 
and “[sJuch, and only such, other parts of the record as are 
necessary to include for the proper presentation of the assigned 
errors in this court.” 

In the case at bar Pierce’s attorney caused a 265-page 
transcript, full of multiple copies of documents and irrelevant 
filings, to be prepared. The letter of transmittal of the transcript 
from the clerk of the district court to this court contained the 
language that the attorney for the appellant “insisted that I 
follow his Praecipe and forward a copy of all filings of any 
nature by any of the parties in my Court.” As a result, the 
transcript included, inter alia, (1) four copies of the annuity 
plan, (2) the petition, first amended petition, and second 
amended petition, (3) demurrers and briefs on demurrers, (4) a 
witness list, and (5) irrelevant preliminary motions. 

Neb. Ct. R. 14B(2) (rev. 1983) states: “When unnecessary 
costs have been made by either party, the court may order the 
same to be taxed to the party making them, without reference to 
the disposition of the case.” Accordingly, the cost of the 
transcript filed in this court is taxed to appellant. Since these 
costs are the direct result of the actions of Pierce’s attorney, the 
attorney is ordered to reimburse his client for such costs. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
SHANAHAN, J., not participating. 
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CARMEN G. EMMONS, APPELLANT, V. HOLLY JENSEN, DIRECTOR OF 
THE DEPARTMENT OF MOTOR VEHICLES, STATE OF NEBRASKA, 
ET AL., APPELLEES. 

378 N.W.2d 147 


Filed December 13, 1985. No. 84-575. 


1. Implied Consent Law: Appeal and Error. On appeal from a revocation of a 
motor vehicle operator’s license under the implied consent statute, this court 
reviews the finding of the trial court de novo as in equity. 

2. Implied Consent Law: Blood, Breath, and Urine Tests. A condition precedent to 
a valid request by an officer to submit to a chemical test under Neb. Rev. Stat. 
§ 39-669.08 (Reissue 1984) is that the officer must have reasonable grounds to 
believe that the licensee was either driving a motor vehicle or in the actual 
physical control of same while under the influence of alcoholic liquor. 


Appeal from the District Court for Douglas County: 
LAWRENCE CoRRIGAN, Judge. Affirmed. 


John J. Hanley, for appellant. 


Patrick T. O’Brien, Deputy Attorney General, and Michele 
M. Wheeler, for appellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and Grant, JJ. , 


GRANT, J. 

Carmen G. Emmons was charged with failure to submit toa 
test of the alcoholic content of her body fluids, pursuant to 
Nebraska’s implied consent statute, Neb. Rev. Stat. 
§ 39-669.08 (Reissue 1984). 

The Department of Motor Vehicles determined that there 
was no reason appearing in the record to justify the refusal by 
Emmons to submit to such test and found her refusal 
unreasonable.The department then revoked her operator’s 
license and driving privileges for 1 year. On appeal the Douglas 
County District Court affirmed the department’s order, stating 
the department “acted properly and in accordance with law in 
issuing said Order of Suspension suspending plaintiff’s 
operator’s license and operating privileges pursuant to Neb. 
Rev. Stat. § 39-669.08.” 

Emmons timely appealed to this court. Her sole assignment 
of error is that the district court “erred in finding that the 
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arresting officer had reasonable grounds to believe that 
(Emmons] was the driver of the vehicle and was under the 
influence of liquor at the time.” We affirm. 

In a case such as this we review the findings of the trial court 
de novo as in equity. Jamros v. Jensen, ante p. 426, 377 
N.W.2d 119 (1985); Wohlgemuth v. Pearson, 204 Neb. 687, 
285 N.W.2d 102 (1979). We also take into account that on 
appeal to the district court the burden of proof is on the licensee 
to establish by a preponderance of the evidence the grounds for 
reversal of the department’s order. Mackey vy. Director of 
Department of Motor Vehicles, 194 Neb. 707, 235 N.W.2d 394 
(1975). 

At 11:35 p.m. on October 17, 1983, Officer Robert West of 
the Omaha Police Department was dispatched to 42d and 
Farnam Streets in Omaha to investigate a property damage 
accident. Officer Edward Hale joined West at this location. 
' Hale had overheard the dispatch on his police radio. Both 
officers testified that a metal light pole on the northwest corner 
of the intersection had been struck. There was grillwork, a part 
from around a headlight, and various other debris from an 
automobile against and near the light pole. Officer West 
testified that within a minute upon arriving at the scene, a 
gentleman, whose name the officer did not note, came up to 
him and said that he had seen a vehicle hit the pole and continue 
westbound on Farnam. The witness could not give a description 
of the auto itself nor of the person driving it. 

Officer Hale testified he observed a “gouge mark” in the 
pavement beginning at the light pole and proceeding westbound 
on Farnam Street. He further testified that it was a steady 
gouge mark, “probably a quarter inch deep and .. . very plain 
to see.” Hale was able to follow the indentation in the pavement 
while driving his cruiser. Hale traced the gouge mark from the 
scene of the accident west to 49th and Farnam Streets. From 
there he followed the gouge mark north on 49th Street to 
Capitol Avenue, and west on Capitol into a private parking lot 
which is located on the north side of the Dundee Dell bar and 
Dundee Theatre at 4904 Dodge Street. 

Officer Hale went into the parking lot, where he observed the 
gouge mark leading up to the right front wheel of a vehicle. The 
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tire on that wheel was pushed to one side with the wheel rim 
exposed. It appeared that the gouge mark was caused by the 
exposed wheel rim scraping the pavement as it traveled on the 
streets. Officer Hale also testified that the right front end of the 
car was heavily damaged and steam or smoke was coming from 
under the hood. 

Officer Hale traced the license plates on the automobile and 
determined that the registered owner was the appellant, 
Carmen Emmons. Officer West arrived shortly thereafter to 
further assist Hale in the investigation. 

While continuing to investigate, Officer Hale testified at 
trial, he noticed two parties standing in the parking lot. He 
determined that they had not been driving the car but that a lady 
had been driving and she had walked into the Dundee Dell bar. 
Officer Hale had one of the parties accompany him and point 
out the woman whom the witness had seen get out of the 
damaged car. In the department hearing, Officer Hale gave a 
somewhat different account of what transpired, stating he saw 
four men in the parking lot instead of two. He also said that he 
obtained a description of the woman from the people in the 
parking lot and that he identified Emmons pursuant to this 
description. Officer Hale took down the eyewitnesses’ names. 
They did not testify at trial. 

Officer West testified that as both of the officers entered the 
’ Dundee Dell, a man came out of the bar. The man told the 
officers that a woman had just come into the bar claiming her 
car was on fire and that he was going to check it. The man then 
pointed out the woman for the officers. She was just inside the 
rear door of the Dundee Dell using the telephone. 

Once inside the Dundee Dell, the officers approached the 
woman, asking her if she was Carmen Emmons. The woman 
initially denied she was Carmen Emmons, but then she 
admitted she was and produced a driver’s license. Officer Hale 
testified that Emmons “had a strong odor of alcohol on her 
breath; her pupils were dilated; she had slurred speech and she 
had difficulty walking without using a wall for support.” Based 
on Emmons’ condition, it was Officer Hale’s opinion that she 
was intoxicated. 

Emmons was then arrested and taken to the Omaha police 
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station, where she was booked for operating a motor vehicle 
while intoxicated and leaving the scene of an accident. 

At the police station Emmons was given an opportunity to 
telephone an attorney. She made two telephone calls. Officer 
West testified that he, Hale, and an I.D. technician then walked 
Emmons back to a room where the Breathalyzer test is 
administered. After several requests to take the Breathalyzer 
test were made and after she was apprised of the penalties for 
not doing so, Emmons still refused to submit, stating she would 
not take the test until she “saw a friendly face.” Because of 
Emmons’ refusal to submit to the chemical test, Officers West 
and Hale prepared and signed the required “Sworn Report of 
Officer of Refusal to Take Chemical Test” and submitted it to 
the Department of Motor Vehicles pursuant to Neb. Rev. Stat. 
§ 39-669.15 (Reissue 1984). 

It is established that as a condition precedent to a valid 
request by an officer to submit to a chemical test under the 
implied consent law, the arresting officer must have 
“reasonable grounds” to believe that the licensee was either 
driving a motor vehicle or in actual physical control of same 
while under the influence of intoxicating liquor. § 39-669.08. 

Section 39-669.08(2) provides as follows: 

Any law enforcement officer . . . may require any person 
arrested for any offense arising out of acts alleged to have 
been committed while the person was driving or was in 
actual physical control of a motor vehicle while under the 
influence of alcoholic liquor to submit to a chemical test 
of his or her blood, breath, or urine for the purpose of 
determining the alcoholic content of his or her body fluid, 
when the officer has reasonable grounds to believe that 
such person was driving or was in the actual physical 
control of a motor vehicle upon a public highway in this 
state while under the influence of alcoholic liquor. 

If the driver’s refusal to submit to the test is not reasonable, 
revocation of the driver’s license and operating privilege is a 
consequence of such refusal. Neb. Rev. Stat. § 39-669.16 
(Reissue 1984); Stevenson v. Sullivan, 190 Neb. 295, 207 
N.W.2d 680 (1973). We have held that “[jJustifiable refusal of 
the test depends upon some illegal or unreasonable aspect in the 
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nature of the request, the test itself, or both.” Hoyle v. 
Peterson, 216 Neb. 253, 256, 343 N.W.2d 730, 733 (1984). 

Given the totality of the circumstances in this case, we hold 
that the police officers had reasonable grounds to believe that 
Carmen G. Emmons was operating a motor vehicle while under 
the influence of alcohol and to arrest her. The officers’ later 
request to Emmons to submit to a breath test was proper and 
Emmons’ refusal was unreasonable. 

The judgment of the district court is affirmed. 

AFFIRMED. 


JOAN JERABEK, APPELLEE, V. CLARK RITZ, ALSO KNOWN AS 
CLARENCE RITZ III, APPELLANT. 
377 N.W.2d 540 


Filed December 13, 1985. No. 84-755. 


Appeal from the District Court for Howard County: JosEPH 
D. Martin, Judge. Appeal dismissed. 


Andrew J. McMullen, for appellant. 


Mary Morgan Cote of Cunningham, Blackburn, 
VonSeggern, Livingston & Francis, for appellee. 


KrivosHA, C.J., HASTINGS, and SHANAHAN, JJ., and 
BRODKEY, J., Retired, and OTTE, D.J. 


PER CURIAM. 

This is an appeal from an order of the district court which 
overruled respondent’s motion to vacate or modify judgment. 

On April 29, 1983, the district court sustained petitioner’s 
motion for summary judgment in this paternity action and 
decreed that respondent was the father of the minor child born 
to the petitioner but retained jurisdiction to determine the 
remaining issues relating to cost of birth and support. A motion 
for rehearing (new trial) was timely filed by the respondent on 
May 5, 1983, but to date no ruling has been made as to that 
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motion. 

Additional hearings were had, and on March 2, 1984, a 
journal entry was filed ordering respondent to pay certain 
medical expenses as well as monthly support. Respondent filed 
his motion to vacate or modify the judgment on May 14, 1984. 
He claimed that no notice of judgment, required by Neb. Rev. 
Stat. § 25-1301.01 (Reissue 1979), was received by him, and no 
copy of the proposed journal entry was served on his counsel, 
as required by rules of the district court. 

However, when a motion for a new trial is seasonably filed 
and pending, as in this case, the cause remains in the district 
court so long as the motion is undisposed of, and there can be 
no final judgment until its disposition. Versch v. Tichota, 192 
Neb. 251, 220 N.W.2d 8 (1974). 

The attempted appeal in this instance having been filed 
prematurely, it is ordered dismissed. 

APPEAL DISMISSED. 


RICHARD L. FERGUSON, APPELLANT, V. ROBERT C. KRUPICKA, 
APPELLEE. 
377 N.W.2d 541 


Filed December 13, 1985. No. 84-855. 


Appeal from the District Court for Saline County: ORVILLE 
L. Coapy, Judge. Affirmed. 


Herbert J. Friedman of Friedman Law Offfices, for 
appellant. 


Steven J. Flodman of Barlow, Johnson, DeMars & 
Flodman, for appellee. 


KrivosHA, C.J., CAPORALE, and SHANAHAN, JJ., and 
GARDEN, D.J., and CoLWELL, D.J., Retired. 


PER CURIAM. 
Plaintiff, Richard L. Ferguson, a farm laborer, was injured 
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while hanging a barn door for his employer, defendant Robert 
C. Krupicka. A jury verdict was returned in favor of defendant. 
Plaintiff appeals; his sole assignment of error is that the court’s 
jury instruction No. 4 concerning defendant’s duty of safety 
toward plaintiff should have provided a higher degree of care 
because of the hazardous nature of farmwork. 

This court has consistently applied the same safety rules in 
farm-employer liability cases as in nonfarm cases. Lyons v. 
Wagner, 185 Neb. 214, 174 N.W.2d 730 (1970). The given 
instruction No. 4, along with all of the other instructions, fully 
and adequately submitted the case to the jury, and the evidence 
supports the verdict. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RANDALL S. WHITMORE, 
APPELLANT. 
378 N.W.2d 150 


Filed December 13, 1985. No. 84-950. 


1. Wiretaps. An application for a wiretap shall include sufficient facts which will 
support a believable conclusion that reasonable or ordinary investigatory 
techniques had been tried and had failed, or appeared unlikely to succeed, in 
obtaining evidence regarding a defendant’s illegal activity. 

2. Confessions: Miranda Rights. The prosecution may not use statements, whether 
exculpatory or inculpatory, stemming from custodial interrogation of the 
defendant unless it demonstrates the use of procedural safeguards effective to 
secure the privilege against self-incrimination. By custodial interrogation, we 
mean questioning initiated by law enforcement officers after a person has been 
taken into custody or otherwise deprived of his freedom of action in any 


significant way. 

3. . A practice that the police should know is reasonably likely to 
evoke an incriminating response from a suspect amounts to interrogation under 
Miranda. 

4. . Where there is no expectation of an admission and the police 


conduct is not an attempt to obtain an admission, there is no interrogation. 

5. Motions to Suppress: Appeal and Error. Factual findings by the trial court ona 
motion to suppress will not be overturned on appeal unless clearly wrong, 
looking at a totality of the circumstances. 

6. Confessions: Miranda Rights. A neutral question which falls within the class of 
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brief, spontaneous reactions to the situation then confronting a police officer, 
and was not designed to obtain evidence to establish guilt, is not interrogation 
under Miranda. 

7. Trial: Testimony: Appeal and Error. Under the harmless error rule, for an error 
to be prejudicial, it must be demonstrated that the State’s case was significantly 
less persuasive had the disputed testimony been excluded. 

8. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be miter on appeal absent an abuse of discretion by the tria! court. 

. We are not required to disturb an otherwise entirely appropriate 

sentence solely because someone else was treated more leniently. 


Appeal from the District Court for Douglas County: PAuL J. 
HICKMAN, Judge. Affirmed. 


Emil M. Fabian and Barbara Thielen of Taylor, Fabian, 
Thielen & Thielen, for appellant. 


Robert M. Spire, Attorney General, and Lynne R. Fritz, for 
appellee. 


KrRIvVosHA, C.J., WHITE, HASTINGS, CAPORALE, and 
SHANAHAN, JJ. 


HASTINGS, J. 

The defendant, Randall S. Whitmore, was convicted by a 
jury of five felony counts involving violations of the Nebraska 
Uniform Controlled Substances Act (Neb. Rev. Stat. §§ 28-401 
et seq. (Reissue 1979 & Cum. Supp. 1984)). In his appeal to this 
court he assigns as error: (1) The admission of evidence 
. obtained by claimed illegal wiretaps; (2) The failure to suppress 
certain statements made by the defendant; (3) Insufficiency of 
the evidence to support verdicts of guilty; and (4) Excessiveness 
of the sentences imposed. We affirm. 

The violations were alleged to have occurred on or about 
November 23, 1981. The wiretap surveillance covered the 
period of October 21 to December 1, 1981. Whitmore claims, 
inter alia, that the wiretap order was facially insufficient; that 
the police officers failed to minimize the intrusiveness of the 
search; and that the interim reports filed with the district court 
intentionally or recklessly misrepresented information. 

These three issues were disposed of adversely to the 
defendant in a one-judge opinion, State v. Whitmore, White, 
and Henderson, 215 Neb. 560, 340 N.W.2d 134 (1983). That 
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opinion was adopted in toto by the court in State v. White, 220 
Neb. 527, 371 N.W.2d 262 (1985), and disposes of those issues 
here. 
In this appeal the defendant makes one new argument with 
regard to the wiretap, i.e., lack of necessity, citing State v. Lane, 
211 Neb. 46, 317 N.W.2d 750 (1982). Whitmore asserts that the 
government must show by facts in its application that there is a 
retrospective and prospective failure of alternative investigative 
techniques before a wiretap may issue. See State v. Golter, 216 
Neb. 36, 342 N.W.2d 650 (1983). 
In Golter this court expounded at length on the necessity 
requirement embodied in Neb. Rev. Stat. § 86-705(1)(c) and 
(3)(c) (Reissue 1981). In stating that the purpose of the necessity 
requirement is not to foreclose a wiretap until every conceivable 
investigative technique has been exhausted, we went on to say: 
“Rather, the full and complete statement informs a court of the 
nature and progress of the investigation, explains the 
difficulties involved in normal investigative techniques, and 
assures that a wiretap is not obtained where conventional 
investigative techniques would be sufficient to expose a crime.” 
216 Neb. at 42, 342 N.W.2d at 654. 
While requiring a showing of failure of alternative means, 
necessity 
“does not require the exhaustion of all other possible or 
reasonable avenues of investigation. It does not, in fact, 
require that other methods even be tried if the application 
demonstrates other procedures are unlikely to succeed or 
are too dangerous. ... ‘. . . It is sufficient that the 
government show that other techniques are impractical 
under the circumstances and that it would be 
unreasonable to require pursuit of those avenues of 
investigation. The government must, however, fully 
explain . . . the basis for such a conclusion... .” 

Id. at 41, 342 N.W.2d at 653-54 (quoting State v. Kolosseus, 198 

Neb. 404, 253 N.W.2d 157 (1977)). 

Defendant argues that the affidavits in support of the 
issuance of search warrants did not contain necessary facts 
regarding the investigative technique or surveillance. The 
affidavit of October 21, 1981, does indeed contain statements 
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of aconclusory nature which recited that surveillance had been 
tried and had failed with no hope of future success. 

However, there are facts recited throughout the affidavit in 
support of that conclusion. It is stated that surveillance of the 
large apartment building at 2560 Marcy Street was difficult 
because it was not possible for the individual doing the 
surveillance to remain stationary and watch the front door 
without detection. Additionally, it was claimed, observing a 
party to enter the complex would not reveal to which apartment 
that individual was going. 

At another point in the affidavit it was recited that in 
attempting surveillance of the defendant’s farm home located 
near Louisville, it was not possible to have either a fixed or 
moving surveillance. This was because officers were not able to 
get close enough to the farmhouse to see any activity that would 
disclose narcotics transactions. This was explained as being 
due to the close proximity of trees and growing crops to the 
farmhouse. The affidavit also contained a recitation of 
attempts by various law enforcement officials to place the 
defendant under surveillance while driving his car, which was 
unsuccessful because of the erratic manner of his driving, i.e., 
changing directions, driving down alleys, and suddenly 
stopping to see if someone was following him. 

The use of informants was employed to gain detailed 
information regarding the defendant’s drug activities. 
However, one or more of the informants who identified 
defendant as their source of drugs did not want to become 
involved in the investigation and would not agree to testify 
against defendant. 

There were facts recited in the affidavit from which it could 
be concluded that pen registers would not be productive. One of 
the critical phone numbers was used only for recording 
incoming messages and was not used to dial out. A pen register, 
it was stated, could not be used because it did not record 
incoming calls. 

Considering all of the affidavits in support of the various 
applications, we are convinced that they supported a believable 
conclusion that reasonable or ordinary investigatory 
techniques had indeed been tried and had failed, or appeared 
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unlikely to succeed, in obtaining evidence regarding the 
defendant’s illegal drug trafficking. That is all the law requires. 

Defendant’s second assignment of error has to do with the 
ruling of the trial court which refused to quash an admission 
made by the defendant absent Miranda warnings. This 
admission had to do with the defendant’s ownership of certain 
keys which included keys to a 1971 brown Plymouth Valiant 
automobile and a toolbox located in the trunk. 

On November 23, 1981, the police searched that particular 
automobile, pursuant to a search warrant. The warrant had 
been issued on the strength of an affidavit which recited in 
substance that, according to informants, this particular 
automobile was used by the defendant and John White to cache 
illicit drugs, and which, although registered in the name of a 
fictitious Mark Salem, was nevertheless owned by the 
defendant. The search revealed several items which, upon 
analyzation, were found to be controlled substances. It was 
necessary for the State to somehow tie the defendant into the 
ownership or use and control of this automobile. Its attempt to 
do so is the crux of defendant’s objection. 

On November 23, 1981, the police executed a search warrant 
permitting the search of the defendant’s person and the 
premises at 2722 North 64th Street. The premises were entered 
by way of the front door through a glass panel that had been 
kicked out. The defendant was placed under arrest, which was 
on the strength of probable cause, without the issuance of an 
arrest warrant. He was not given Miranda warnings. 

Nevertheless, the officers asked the defendant if he was the 
owner of a specific set of keys found on the dresser in the room 
in which defendant was located, and he answered that he was. 
Two of the keys were found to fit the trunk and door lock of the 
197! Valiant, and one fit a toolbox in the trunk. Because the 
admission as to ownership of the keys was obtained at a time 
when the defendant was under arrest and had not been read his 
Miranda rights, defendant claims his motion to suppress that 
evidence should have been sustained. 

[Tthe prosecution may not use statements, whether 
exculpatory or inculpatory, stemming from custodial 
interrogation of the defendant unless it demonstrates the 
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use of procedural safeguards effective to secure the 
privilege against self-incrimination. By custodial 
interrogation, we mean questioning initiated by law 
enforcement officers after a person has been taken into 
custody or otherwise deprived of his freedom of action in 
any significant way. 

Miranda v. Arizona, 384 U.S. 436, 444, 86S. Ct. 1602, 16 L. 

Ed. 2d 694 (1966). See, also, State v. Andersen, 213 Neb. 695, 

331 N.W.2d 507 (1983). 
In Rhode Island v. Innis, 446 U.S. 291, 301, 100S. Ct. 1682, 
64 L. Ed. 2d 297 (1980), the U.S. Supreme Court further 
defined interrogation by stating: 
[T]he term “interrogation” under Miranda refers not only 
to express questioning, but also to any words or actions on 
the part of the police (other than those normally attendant 
to arrest and custody) that the police should know are 
reasonably likely to elicit an incriminating response from 
the suspect... . A practice that the police should know is 
reasonably likely to evoke an incriminating response from 
a suspect thus amounts to interrogation. 

See, also, State v. Lamb, 213 Neb. 498, 330 N.W.2d 462 (1983). 

The defendant was clearly questioned, while in custody, 
without the protection of his Miranda warnings. However, the 
State argues that the questioning here did not rise to the level of 
“interrogation” which triggers the requirements of Miranda, 
citing State v. Simoneau, 402 A.2d 870 (Me. 1979) (a brief 
neutral question not part of an effort to elicit a confession). It 
was, the State continues to urge, a natural response to a 
spontaneous question which had nothing to do with 
investigating criminal activity. State v. Link, 289 N.W.2d 102 
(Minn. 1979) (innocuous biographical questions). See, also, 
State v. Lamb, supra at 502, 330 N. W.2d at 466 (citing Com. v. 
Shepherd, 269 Pa. Super. 291, 409 A.2d 894 (1979)): “ ‘Where 
there is no expectation of an admission and the police conduct is 
not an attempt to obtain an admission, there is no 
interrogation.’ ” 

The State further calls attention to the testimony of the 
arresting officer who said that they knew they were going to 
transport the defendant and his companion to the police station 
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before completing the search of the residence, so they were 
looking for a key to resecure the premises. It was against that 
background, the State insists, that the defendant was first asked 
if the keys were his, and then whether there was a key to the 
front door on the ring. 

In other words, the claim is made that the question regarding 
ownership of the key was a neutral question not designed to 
elicit a confession or admission, and it was only fortuitous that 
a key to the Valiant automobile was later discovered and tied to 
defendant’s earlier admission of ownership. 

However, it is questionable that it was necessary to determine 
ownership of the keys to ascertain whether a key to the front 
door was among them. Secondly, it would be difficult to secure 
the premises by locking a door which had never been unlocked, 
but which had permitted entrance through a kicked out glass 
panel. Finally, as the defendant points out, the arresting officer, 
on cross-examination, stated that he noted, in checking the 
evidence they had gathered, that there were two Chrysler 
Corporation keys on one of the keyrings. He admitted that he 
was aware of the earlier search of the Plymouth Valiant and, 
knowing those facts, wanted to check the keys to see if they fit 
the ignition and trunk lock of that vehicle. 

However, there is nothing in the record to suggest that the 
officer recognized the Chrysler keys on the ring before 
inquiring as to ownership. Whether he did or not is a question 
of fact. Factual findings by the trial court on a motion to 
suppress will not be overturned on appeal unless clearly wrong, 
looking at a totality of the circumstances. State v. McCarthy, 
218 Neb. 246, 353 N.W.2d 14 (1984). 

In State v. Barnes, 54N.J. 1,252 A.2d 398 (1969), defendant 
was convicted of receiving stolen goods. Those goods were 
checks. Defendant had been arrested as an escapee, while 
driving an automobile. After stopping the defendant the police 
noticed the checks on the floor and asked to whom they 
belonged, and the defendant stated that they were hers. In 
concluding that the defendant had not been subjected to 
questioning within the meaning of Miranda, the court stated as 
follows: 

What was comprehended by Miranda was a process of 
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“custodial interrogation” which the Supreme Court 
found to be inherently coercive. The single question asked 
in this case was not part of the investigation which led to 
the defendant’s apprehension, nor was it one of a series of 
investigatory queries. Most important, it was not the type 
of question which centered blameworthiness on the 
defendant.... 

. .. It seems clear to us that the essence of the situation 
was not an officer imposing a process of interrogation 
upon a suspect, but an officer reacting naturally and 
spontaneously to the scene before him. 

State v. Barnes, supra at 6, 252 A.2d at 401. 

We believe the question as to the ownership of the keys in the 
present case was a neutral question which would fall within the 
class of brief, spontaneous reactions to the situation then 
confronting the officer, and was not for the purpose of 
interrogating the defendant to obtain evidence to establish 
guilt. It cannot be said that the trial court was clearly wrong in 
overruling the motion to suppress. 

There is yet another reason why defendant’s second 
assignment of error must be overruled, and an explanation of 
that position will meet defendant’s argument as to the 
sufficiency of the evidence to support his convictions. 

Even though a ruling on the admissibility of evidence is 
erroneous, it may be considered to be harmless error not 
requiring reversal of an otherwise valid conviction. For the 
error to be prejudicial, we must find that the State’s case was 
significantly less persuasive had the disputed testimony been 
excluded. State v. Andersen, 213 Neb. 695, 331 N.W.2d 507 
(1983). 

The record disclosed that both the Plymouth Valiant and a 
Lincoln automobile were registered in the fictitious name of 
Mark Salem. Both defendant and John White drove the 
Lincoln. A tape of a telephone conversation between White and 
the defendant appeared to refer to the ownership or control of 
these two vehicles. Specifically, in what seemed to be a 
conversation regarding the Lincoln, the defendant suggested 
that White contribute on some of the repair bills. White refused 
and the defendant said he would take the car back. 
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Discussion then centered on use of the “brown mobile” 
(Plymouth Valiant), which White said he would then have to 
use and the defendant would have to find someplace else to 
keep “something” then, and defendant replied he would have 
to sell it. White said he was referring to defendant’s “tools and 
stuff.” When it became apparent that White was serious about 
driving that vehicle, the defendant said “Okay.” 

In that same conversation, when White suggested that he 
would have to drive the “brown mobile,” the defendant replied 
that he would have to get the transmission fixed, but White 
merely stated that he would keep putting “quarts” in it, 
suggesting that the vehicle was leaking oil. Further connecting 
the “brown mobile” to the brown Plymouth Valiant in which 
the drugs were found, a police officer testified that at the time 
of the search there was an oil slick underneath the transmission 
case where the Valiant was parked. 

As previously stated, the keys were located on the dresser 
immediately adjacent to the bed which defendant occupied at 
the time. The keyring contained a key to defendant’s “toolbox” 
located in the trunk of the automobile. The keyring also 
contained numerous keys to video games, such as Donkey Kong 
and Pac-Man. It is undisputed that defendant was in the 
business of operating these video games. 

Defendant’s admission that the keys were his merely 
confirmed the obvious, and the evidence of defendant’s control 
of the vehicle and the drugs inside would not be made any the 
less persuasive had the evidence been kept out. 

Control of the drugs found in the automobile was really the 
key issue in the State’s case against the defendant. Our stated 
conclusion in that regard adequately disposes of the defendant’s 
claim that the evidence was insufficient to support the verdicts. 
There is no merit to that assignment of error. 

The defendant was sentenced to terms of imprisonment of 3 
to 5 years on count I; 2 to 4 years on each of counts II, III, and 
IV, concurrently with each other but consecutively to count IJ; 
and, on an additional charge in a companion case, to aterm of 1 
to 3 years, to run concurrently with the sentences in counts II, 
III, and IV. 

These were, respectively, Class II, Class III, and Class IV 
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felonies. Therefore, each sentence was within the terms 
prescribed by statute. Neb. Rev. Stat. § 28-105 (Reissue 1979). 
A sentence imposed within statutory limits will not be disturbed 
on appeal absent an abuse of discretion by the trial court. State 
v. McKichan, 219 Neb. 560, 364 N.W.2d 47 (1985). 

However, defendant argues that his coconspirator, John 
White, received substantially lesser penalties. Neither White’s 
nor, for that matter, defendant’s presentence investigation has 
been made a part of the record. But assuming that White’s 
sentences, as stated by defendant, amounted to a total of 3 to 5 
years’ imprisonment, as compared to defendant’s 5 to 9 years, 
there was ample justification for the different treatment 
accorded defendant. 

The record discloses that Whitmore, for whom White 
worked, was engaged in a large-scale, wholesale, illicit drug 
operation. Clearly, the defendant, by having a greater degree of 
responsibility in the distribution of controlled substances, is the 
more culpable. Defendant was in the business purely for 
monetary gain. Any sentences less than those imposed in this 
instance might tend to depreciate the seriousness of the offense. 
There was no abuse of discretion on the part of the trial judge in 
imposing the sentences. They were entirely appropriate, and we 
are not required to disturb those sentences solely because 
someone else was treated more leniently. State v. Morrow, 220 
Neb. 247, 369 N.W.2d 89 (1985). 

The judgments of the district court are affirmed. 

AFFIRMED. 

BOSLAUGH, J., participating on briefs. 

White, J., concurs in the result. 

CAPORALE, J., concurring. 

I agree with the majority’s holding that the admission into 
evidence of Whitmore’s response concerning ownership of the 
keys was, beyond a reasonable doubt, harmless error. There 
was ample evidence beyond that response which identified the 
Valiant as the automobile discussed by White and Whitmore 
and, therefore, to connect Whitmore with the Valiant. It is that 
evidentiary consideration which, pursuant to Holloway v. 
Arkansas, 435 U.S. 475, 98S. Ct. 1173, 55 L. Ed. 2d 426 (1978), 
and Chapman v. California, 386 U.S. 18, 87S. Ct. 824, 17 L. 
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Ed. 2d 705 (1967), permits us to affirm the district court’s 
judgment. Accord State v. Andersen, 213 Neb. 695, 331 
N.W.2d 507 (1983). 

I write separately, however, because I cannot agree with the 
majority’s obiter dictum that Whitmore’s Miranda rights were 
not violated. 

As noted in the majority’s opinion, the prosecution may not 
use statements stemming from custodial interrogation of a 
criminal defendant unless it demonstrates that the Miranda 
warnings were first given and waived. Since the State admits 
Whitmore was in custody when he was questioned about 
ownership of the keys, the relevant issue becomes whether such 
questioning constituted interrogation. 

Interrogation has been variously defined in our cases. State 
v. McNitt, 207 Neb. 296, 299, 298 N.W.2d 465, 466 (1980), 
noted that “[t]he Miranda safeguards come into play whenever 
a person in custody is subjected to either express questioning or 
its functional equivalent.” Interrogation occurs, according to 
State v. Weinacht, 203 Neb. 124, 130, 277 N.W.2d 567, 571 
(1979), “when the subject is placed under a compulsion to 
speak.” See, also, In re Interest of Durand. State v. Durand, 206 
Neb. 415, 293 N. W.2d 383 (1980). The following language from 
Rhode Island v. Innis, 446 U.S. 291, 301, 100S. Ct. 1682, 64 L. 
Ed. 2d 297 (1980), shows up frequently in our decisions: “{T]}he 
term ‘interrogation’ under Miranda refers not only to express 
questioning, but also to any words or actions on the part of the 
police (other than those normally attendant to arrest and 
custody) that the police should know are reasonably likely to 
elicit an incriminating response from the suspect.” See, also, 
State v. Sutton, 207 Neb. 778, 301 N.W.2d 335 (1981); In re 
Interest of Durand. State v. Durand, supra. 

In State v. Thunder Hawk, 212 Neb. 350, 322 N.W.2d 669 
(1982), we held that statements made by the defendant after he 
had been placed under arrest violated Miranda and were 
inadmissible. The defendant in Thunder Hawk had been 
involved in an automobile accident and, before being 
transported to a hospital, was arrested for driving a motor 
vehicle while under the influence of alcohol. At the hospital a 
police officer questioned Thunder Hawk about the accident 
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without first informing him of his rights under Miranda. 
Among other questions, Thunder Hawk was asked if he was 
driving, to which he replied yes, and was also asked who owned 
the vehicle, to which he replied that he did not know. At the 
time of this questioning the officer had in his possession the 
vehicle’s registration, which indicated the vehicle was titled to a 
third party. The defendant was subsequently charged with theft 
of movable property. The questioning officer testified that he 
asked the questions solely for assistance in filling out his 
accident report. The officer’s explanation was quickly rejected 
by this court, which determined that the interrogation was 
clearly aimed at soliciting incriminating statements. Even 
though the type of questioning which occurred in Thunder 
Hawk was found not permissible, we did note that 
“[vJolunteered and general on-the-scene questioning is not 
prohibited” by Miranda. Id. at 355, 322 N.W.2d at 672. 

In the present case Whitmore was not subjected to some 
general on-the-scene questioning. Rather, he was asked whether 
he owned a specific set of keys. Just as in Thunder Hawk, the 
police officer’s reason for asking the question does not 
withstand scrutiny. Why it was necessary to determine 
ownership of a set of keys before such could be used to lock an 
already locked door which had been partially destroyed in 
gaining entrance is far from readily apparent. The officer knew 
of the earlier successful search of the Plymouth Valiant and of 
the need to connect Whitmore with that vehicle. The officer 
surely knew that people usually carry their car keys on some 
type of chain even if he did not notice the Chrysler Corporation 
keys until after he had questioned Whitmore—a fact which is 
not clear from the evidence. The officer should have known 
that his questioning was “reasonably likely to elicit an 
incriminating response.” Indeed, the officer’s failure to give a 
plausible reason for his question inescapably leads to the 
conclusion that an incriminating response is exactly what he 
wanted and got. 

This conclusion is also compelled by the Thunder Hawk 
decision itself. The relevant question in that case involved 
ownership of a vehicle, whereas in this case it involved 
ownership of a set of keys. How the one constitutes 
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interrogation and the other does not cannot be explained on any 
rational basis. Furthermore, State v. Barnes, 54. N.J. 1, 252 
A.2d 398 (1969), cited by the majority to support its conclusion, 
on close examination does not do so. In Barnes the defendant 
was stopped and arrested on an escape charge, at which time the 
police noticed numerous checks on the floor of the automobile. 
Several persons other than the defendant were also in the 
automobile. The police asked to whom the checks belonged, 
and the defendant’s response that they were hers was admitted 
in her later trial for receiving stolen goods. In finding no 
interrogation had occurred, the Barnes court noted that “the 
question was open-ended in its form, not focusing on any 
particular suspect, and unrelated to the cause of her arrest as an 
escapee.” Id. at 6, 252 A.2d at 401. The same cannot be said of 
the question asked in the present case. 

KrivosHa, C.J., and SHANAHAN, J., join in this concurrence. 
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also be construed in the context of the object sought to be accomplished, the evils 
and mischiefs that are sought to be remedied, and the purposes for which it 
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2. Criminal Law: Police Officers and Sheriffs: False Reporting. The underlying 
purpose of Neb. Rev. Stat. § 28-907(1)(a) (Cum. Supp. 1984) is to prevent the 
public from willfully furnishing erroneous information to law enforcement 
officers and thus interfering with the performance of their duties. 
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criminal offense. 
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Appeal from the District Court for Merrick County: JoHN 
M. Brower, Judge. Affirmed. 


Richard T. Vanderheiden of Phares, Torpin, Vanderheiden & 
Mesner, for appellant. 


Robert M. Spire, Attorney General, and Calvin D. Hansen, 
for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

The defendant-appellant, Bret Ewing, also known as Bret 
Esau, age 17, was charged in the county court for Merrick 
County, Nebraska, with false reporting “with the intent . . . to 
impede the investigation of an actual criminal matter” in 
violation of Neb. Rev. Stat. § 28-907(1)(a) (Cum. Supp. 1984). 
After trial Ewing was found guilty as charged and was 
sentenced to unsupervised probation for a 31-day period, 
during which time he was required to complete 15 hours of 
community service work with the Central City Police 
Department. On appeal to the district court for Merrick 
County, Ewing’s conviction and sentence were affirmed. Ewing 
appeals to this court, assigning as error that the trial court erred 
by inferring the intent required by § 28-907(1)(a) on Ewing’s 
part and in determining that an “actual criminal matter” was 
being investigated. For the reasons hereinafter set out, we 
affirm. 

On the afternoon of May 15, 1984, Angela Marti, age 16, 
received permission from her mother to visit a friend, Tanya 
Dubey, who lived in a trailer home about 10 blocks from the 
Marti home in Central City, Nebraska. The trailer home that 
Angela sought to visit was rented and occupied by Valerie 
Shanklin, age 21 or 22, and Tanya Dubey, age 16, who was 
either a stepsister of Valerie’s or about to become one. 

Angela was instructed by her mother to return home by dark. 
She did not do so. At 9 p.m. Mrs. Marti went to the trailer 
home, where she found her daughter, Valerie Shanklin, Tanya 
Dubey, defendant Bret Ewing, and Bill Zikmund, age 17, in the 
trailer. Mrs. Marti saw Ewing and Angela sitting at a table with 
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a beer can on the table in front of each of them. When asked by 
her mother about the beer, Angela said that it was Tanya’s. 
Angela had a cigarette in her hand. 

When Mrs. Marti asked her daughter what was going on, 
Ewing told Mrs. Marti not to get upset, that “it was just a 
cigarette.” Mrs. Marti then asked her daughter to come home. 
Angela refused and a heated argument ensued. Mrs. Marti told 
her daughter to be home in 15 minutes and that if she did not do 
so, she (Mrs. Marti) would call the police. Ewing testified he 
was present when Mrs. Marti and Angela were arguing in the 
trailer and that he also could hear the two arguing in the alley 
after they both left the trailer. 

When Angela did not return home as directed, Mrs. Marti 
called the Central City Police Department at approximately 10 
p.m. Officer William Fitzgerald was sent to speak with Mrs. 
Marti. She told Fitzgerald that her daughter and other juveniles 
were at the trailer. She also said that there were “beer cans and 
cigarettes and other things involved and she just didn’t like that 
atmosphere that her daughter was in.” When called as a witness 
by Ewing, Mrs. Marti further testified that she told Officer 
Fitzgerald that her 9-year-old daughter had returned home 
earlier and told her mother that she had seen drinking going on 
at the trailer. Mrs. Marti further testified that she told the 
officer that “I had reason to believe that there was drinking 
going on in the house with minors. I did not want my daughter 
in that environment.” She asked Officer Fitzgerald to “go over 
to the house and check for her.” 

Officer Fitzgerald went over to the trailer at approximately 
10:15 p.m. and spoke only with Tanya Dubey. Dubey denied 
that Angela Marti was in the trailer. Angela Marti testified that 
she was in the trailer at that time. Fitzgerald left the scene 
without having seen or spoken with Ewing. 

Fitzgerald then returned to Mrs. Marti’s residence and told 
her he was unable to locate her daughter. Mrs. Marti suggested 
that Fitzgerald drive by the trailer to see if Angela’s bicycle was 
there. Fitzgerald did so and saw the bicycle in front of the 
trailer. Officer Fitzgerald then radioed his superior officer, 
Sergeant Koss, explaining that he was unable to locate the Marti 
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girl. Koss told Fitzgerald there was not much more he could do. 

The radio transmission between Fitzgerald and Koss was 
overheard by State Patrolman Ronald McGuire, who was on 
the west edge of Central City. McGuire went to Mrs. Marti’s 
residence, where Mrs. Marti and Officer Fitzgerald were 
present. McGuire testified that he was informed by Mrs. Marti 
that her daughter was 16, that there was “booze” present in the 
trailer, that her daughter was smoking, and that she (Mrs. 
Marti) had met with resistance in removing her daughter from 
that environment. 

Officer McGuire also testified he decided to investigate 
because it was his opinion that there was a possibility of a minor 
in possession of alcohol. He further testified he felt, based upon 
the information Mrs. Marti had given him, “that there may bea 
delinquent minor along with maybe somebody contributing to 
the delinquency of a minor.” Contributing to the delinquency of 
a minor, as defined by Neb. Rev. Stat. § 28-709 (Reissue 1979), 
is a Class I misdemeanor, and possession of alcohol by minors is 
a violation of Neb. Rev. Stat. § 53-180.02 (Reissue 1984). 

Officer McGuire, along with Mrs. Marti and Officer 
Fitzgerald, then went over to the trailer at about 11 p.m. 
McGulre testified he approached the trailer, knocked on the 
door, and Dubey, Ewing, and Zikmund came out on the front 
porch. McGuire asked Ewing several times during the 
conversation if the Marti girl was in the trailer house. Ewing 
responded that Angie was not in the trailer, that she had left. 
Ewing later testified that he, in fact, knew Angela Marti was 
hiding in the trailer at the time. McGuire testified that he 
smelled alcohol coming from Ewing and Zikmund. After 
failing to find Angela Marti and having been refused 
admittance to the trailer, McGuire, Mrs. Marti, and Fitzgerald 
left. 

Angela Marti testified that, once the officers and Mrs. Marti 
left, she, Dubey, Ewing, and Tony Davis all went over to Davis’ 
house. Mrs. Davis later came home. Defendant’s mother was 
with Mrs. Davis, apparently looking for her son, the defendant, 
because Ewing testified he also was hiding from his mother that 
evening. Angela also testified she had a fight with Mrs. Davis. 
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According to Officer McGuire’s police report, both Mrs. Davis 
and defendant’s mother went down to the police station and 
told the police where they could find the youths. The police 
arrived at the Davis home around 1 a.m. All of the youths 
scattered, but the police did apprehend Ewing. 

Angela Marti did not return to her home that night and spent 
the night in a shed. She went to school the following morning 
and later called her mother. 

After trial the county court found Ewing guilty. In its 
judgment the county court found: 

In this case, there was a possible criminal charge of 
contributing to the delinquency of a minor under R.R.S. 
Neb. 28-709. Whether or not the investigating officers 
intended to ask the county attorney to file such a 
complaint is immaterial in relation to the application of 
R.R.S. Neb. 28-907. 

In effect, the court determined that when Officer McGuire 
questioned the appellant concerning the whereabouts of Angela 
Marti on May 15, 1984, McGuire was investigating an actual 
criminal matter pursuant to § 28-907(1)(a). 

Section 28-907(1)(a) states: 

(1) A person commits the offense of false reporting if he 
or she: 

(a) Furnishes information he or she knows to be false to 
any peace officer or other official with the intent to 
instigate an investigation of an alleged criminal matter or 
to impede the investigation of an actual criminal matter. 

(Emphasis supplied.) 

Section 28-907(1)(a) requires three elements be present in 
order to be convicted of false reporting. There must be a false 
statement to a peace officer; it must be given with the intent to 
impede an investigation; and the investigation must be of an 
actual criminal matter. Ewing admits that he lied to the police 
when questioned as to Angela Marti’s whereabouts on May 15, 
1984. His two assignments of error are that the trial court erred 
in determining that he possessed the requisite intent to impede 
an investigation and in determining that the police were 
investigating an actual criminal matter. 

We agree with Ewing that the phrase “actual criminal 
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matter” has never been defined in Nebraska case law, statute, 
or legislative history. A review of other states’ false reporting 
statutes and case law also indicates that Nebraska is the only 
state which uses the words “actual criminal matter” in 
conjunction with its false reporting statute. 

Interpreting a statute is a question of law. The general 
overriding principle of statutory construction as it relates toa 
penal statute is that the penal statute be strictly construed. State 
y. Suhr, 207 Neb. 553, 300 N.W.2d 25 (1980). However, a 
criminal statute should also be construed in the context of the 
object sought to be accomplished, the evils and mischiefs that 
are sought to be remedied, and the purposes for which it serves. 
A statute should be given a sensible construction. State v. 
Lewis, 184 Neb. 111, 165 N.W.2d 569 (1969). Additionally, 
while a penal statute must be strictly construed, it is not proper 
to give it a strained or unnatural construction. State v. Reich, 
186 Neb. 289, 183 N.W.2d 223 (1971), cert. denied 404 U.S. 
846, 92 S. Ct. 149, 30 L. Ed. 2d 83. The rule requiring strict 
construction of penal statutes is not violated by giving words of 
the statute their full meaning in the connection in which they are 
employed. State v. Simants, 182 Neb. 491, 155 N.W.2d 788 
(1968). 

As noted earlier, although the phrase “actual criminal 
matter” has never been interpreted, this court recently 
discussed the underlying purpose of § 28-907(1)(a) in State v. 
Fix, 219 Neb. 674, 679, 365 N.W.2d 471, 475 (1985), where we 
noted: 

The law enforcement department for this community is 
extremely small. The record indicates that it consisted of 
only two officers, one working days and one working 
nights. Because of the statement made by Fix, the one 
officer was required to occupy his entire evening 
investigating the allegedly missing money and was taken 
away from his real purpose, that of patrolling the 
community during the night hours. 

While Fix was a case that dealt with the furnishing of false 
information to a police officer with the intent to instigate an 
investigation of an alleged criminal matter, we believe the same 
reasoning applies where one impedes the investigation of an 
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actual criminal matter. The underlying purpose of 
§ 28-907(1)(a) is to prevent the public from willfully furnishing 
erroneous information to law enforcement officers and thus 
interfering with the performance of their duties. 

Ewing argues that in order for § 28-907(1)(a) to apply there 
must be an actual crime committed. We do not read the statute 
so. If the Legislature intended that an investigation of an actual 
crime be the subject of the official investigation, then it would 
have simply used the word “crime.” The fact of the matter is it © 
did not, and instead used the phrase “actual criminal matter,” 
which is a broader term. 

In using the words “actual criminal matter,” the Legislature 
intended that law enforcement officers be required to prove the 
existence of a legitimate and valid investigation of facts which 
could constitute a predicate offense before a violation of the 
false reporting statute may stand. This would be a reasonable 
construction, given the abuses the statute is intended to prevent. 
It would protect the public from being harassed by police 
officers asking questions concerning a feigned or false criminal 
matter. The word “actual” adds an element of objectivity to 
ensure that before a person is questioned concerning a criminal 
matter, the police must be able to point to particular facts and 
circumstances which would lead a reasonable person to believe 
that criminal activity was afoot. 

In this case the information given to Officer McGuire 
concerning the activity in the trailer house was by an 
eyewitness, Mrs. Marti. Mrs. Marti told McGuire that she saw 
her daughter and Ewing sitting at a table. There were beer cans 
on the table. Mrs. Marti was told by her daughter that the beer 
belonged to Tanya, another 16-year-old. She indicated the age 
of her daughter. She also told him that she had had trouble 
removing her daughter from this trailer. When presented with 
these facts and the late hour that Angela was absent from her 
home on a school night, it was certainly reasonable for Officer 
McGuire to believe that a minor could be in the possession of 
alcohol and that someone could be contributing to the 
delinquency of a minor. Officer McGuire acted within the 
ambit of § 28-907(1)(a). 

Ewing’s second assignment of error is that the trial court 
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erred “by inferring knowledge and intent on [his] part . . . in 
impeding the investigation of an actual criminal matter from 
the circumstances surrounding the false information told to the 
police officers... .” 

Ewing argues ‘that the evidence was insufficient to find that 
he had formed the requisite intent to impede an investigation. 
In support of this proposition he argues that if intent is to be 
shown by circumstantial evidence, the circumstantial evidence 
proven must relate directly to the guilt of the accused beyond all 
reasonable doubt in such a way as to exclude any other 
reasonable conclusion. We have held that any fact or 
circumstance reasonably susceptible of two interpretations 
must be resolved most favorably to the accused. State v. Doyle, 
205 Neb. 234, 287 N.W.2d 59 (1980). 

We held in State v. Buchanan, 210 Neb. 20, 312 N.W.2d 684 
(1981), that one accused of a crime may be convicted on the 
basis of circumstantial evidence if, taken as a whole, the 
evidence establishes guilt beyond a reasonable doubt. The State 
is not required to disprove every hypothesis but that of guilt. 

As stated in State v. Schroder, 218 Neb. 860, 869, 359 
N.W.2d 799, 806 (1984): 

[I]n determining the sufficiency of the evidence to sustain 
a conviction, it is not the province of this court to resolve 
conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, or 
weigh the evidence. Such matters are for the finder of fact. 
The verdict must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to 
support it. 

With regard to the question of the determination as to the 
required intent, we held in State v. Journey, 201 Neb. 607, 616, 
271 N.W.2d 320, 325 (1978): “ “The intent with which an act is 
done is inferable from the act itself, and from the facts and 
circumstances surrounding it. * * * But it is sufficient in such 
cases to prove facts from which the specific intent may be 
inferred.... ” 

We believe the standards set forth in Schroder, Buchanan, 
and Journey have been met by the State in this case. 

The record shows that Ewing was present when Mrs. Marti 
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asked her daughter to come home. Ewing witnessed the 
argument between the two. He knew there was beer in the trailer 
and that Mrs. Marti had been told that Tanya Dubey, a 
16-year-old girl, had beer in her possession. Ewing was also 
aware that Tanya had lied about Angela’s whereabouts when 
questioned by the police the first time. With this in mind he 
purposefully lied to the police when questioned about Angela 
Marti. 

Ewing argues that the police never informed him that they 
were investigating a criminal matter, and, therefore, he could 
not form the requisite intent to impede such investigation. The 
facts in this case do not support Ewing’s contention. Ewing 
knew that efforts were being made to hide Angela from the 
police and that a situation existed which raised a question about 
possibly contributing to her delinquency. Ewing had personal 
knowledge of the legal ramifications resulting from the 
drinking of alcohol by minors. Ewing testified that he had 
gotten drunk the year before at a school dance when he was a 
junior in high school and had been taken to the police station in 
Central City, where he got “really mouthy” with Officer 
McGuire “because I was so drunk I didn’t remember what he 


was saying tome... .” Ewing certainly did not need to be 
apprised specifically by the police that an investigation was 
taking place. 


We note that Ewing had two options when asked about the 
location of Angela Marti. He could have remained silent, as 
constitutionally privileged, or told the truth. In either case he 
could not have been charged under the false reporting statute. 
But, rather, he chose to lie. We can conclude that he 
affirmatively intended to impede the officer’s investigation. 
The conviction and sentence are affirmed. 

AFFIRMED. 

KrivosHa, C.J., dissenting. 

I must respectfully dissent from the majority opinion in this 
case. As the majority notes, before one may be found guilty of 
violating Neb. Rev. Stat. § 28-907(1)(a) (Cum. Supp. 1984), 
three elements must be present: (1) there must be a false 
statement to a police officer; (2) the statement must be given 
with the intent to impede an investigation; and (3) the 
investigation must be of an actual criminal matter. Although it 
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is obvious that a false statement was made to a police officer, I 
do not believe that the evidence in this case will permit a finder 
of fact to conclude that the second and third elements of the 
crime have been established beyond a reasonable doubt. 

As noted by the majority, there was no investigation of an 
actual criminal matter going on, at least as long as Officer 
Fitzgerald was involved. When he radioed his superior officer, 
Sergeant Koss, explaining that he was unable to locate the Marti 
girl, he was told that there was not much more he could do. No 
one intended to conduct any further investigation or do 
anything more about the matter. 

Therefore, in order to find that there was an investigation of 
an actual criminal matter which was impeded, one must find 
that somehow the activity of Trooper McGuire constituted such 
an investigation. In my view the evidence will not support that 
conclusion. Trooper McGuire testified that after he overheard 
the conversation between Officer Fitzgerald and Sergeant Koss, 
he drove over to Bolling’s trailer court, where he met Mrs. 
Marti. His purpose of taking Mrs. Marti into his cruiser and 
going to the Shanklin trailer was simply to get Mrs. Marti’s 
daughter. Specifically, he was asked the following questions and 
gave the following answers: “Q- What did you do at that time? 
A- I told her [Mrs. Marti] if she wanted her daughter home to 
get in my patrol car, we’d go get her daughter.” 

When specifically asked what actual crimes he was 
investigating, he answered: 

From what Mrs. Marti had described and the environment 
she had described, I felt that there was a possibility of her 
daughter being a minor in possession of alcohol. I also felt 

. that if — was fact what she had described in the 

confrontation that she had with the other people in the 
trailer house and the environment, that there may be a 
delinquent minor along with maybe somebody 
contributing to the delinquency of a minor. 
(Emphasis supplied.) Further, on cross-examination Trooper 
McGuire testified: 
The reason I went over to Tanya Dubey’s was to assist Mrs. 
Marti in returning her child to her home. The information 
that Mrs. Marti gave me put information into my head 
that in fact, after I got to that trailer house, there may be 
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crimes being committed. 
(Emphasis supplied.) 

On the basis of that testimony, I find it difficult to conclude 
beyond a reasonable doubt that there was an investigation of an 
actual criminal matter taking place. This is, in my view, further 
supported by the fact that no one was charged with being a 
minor in possession or contributing to the delinquency of a 
minor. 

Section 28-907(1)(a) also mandates that the statement must 
be given with the intent to impede an investigation. The record 
is, however, devoid of any evidence indicating that Ewing either 
knew or should have known that Trooper McGuire was 
conducting an investigation of “an actual criminal matter.” The 
majority suggests that he should have known that there was the 
possibility that someone was guilty of being a minor in 
possession or of contributing to the delinquency of a minor. I 
am unable to equate “possibilities” with the need that the 
defendant have an intent to impede an investigation of an 
“actual criminal matter” before one may be guilty of violating 
§ 28-907(1)(a). Ewing might just as well have concluded that 
the trooper had come to secure custody of a runaway, as the 
trooper in fact told Mrs. Marti he was doing, and was not at all 
concerned about a criminal investigation. It would seem that a 
person must know, or should have known, that an investigation 
of an actual criminal matter is being conducted before a person 
can intend to impede that investigation by giving false 
information. Here, even the majority admits that there was 
only a possibility that Ewing knew or should have known that 
an actual criminal investigation was ongoing. It does not seem 
to me to be too onerous a burden to require a police officer to 
advise persons who are being interrogated that the officer is in 
the process of conducting an investigation of an actual criminal 
matter. In my view the record does not establish the requisite 
intent necessary to constitute the crime charged. 

Ewing is not to be commended for lying, but the fact that he 
committed a moral sin does not equate to establishing proof 
beyond a reasonable doubt of the commission of a criminal act. 

CAPORALE, J., joins in this dissent. 
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1. Probation and Parole: Evidence: Records: Appeal and Error. If a sufficient 
record exists which establishes the grounds for the revocation of probation by 
clear and convincing evidence, such revocation need not be reversed solely and 
only on the ground that, through inadvertence, a complete record of the 
revocation hearing was not preserved. 

2. Statutes: Appeal and Error. The Nebraska Supreme Court is not free to read a 
meaning into a statute that is not there, nor to read anything direct and plain out 
of a statute. 

3. Criminal Law: Statutes. A penal statute is to be strictly construed. 

Appeal from the District Court for York County: BRYCE 
BarTUu, Judge. Judgment affirmed. Sentence affirmed in part, 
and in part reversed and cause remanded for further 


proceedings. 
Bradley E. Barrows of Svehla & Barrows, for appellant. 


Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee. 


KrivosHA, C.J., WHITE, HASTINGS, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


CAPORALE, J. 

Upon a plea of guilty Donald E. Schulz was convicted of 
second offense driving while intoxicated and was later 
sentenced to probation for a period of 1 year. Among the terms 
and conditions of the probation were that his operator’s license 
be suspended for 6 months and that he serve 48 hours in the 
county jail, abstain from the use of alcoholic beverages, and 
submit to chemical tests at the request of the probation officer. 
Five months later, that probation was revoked by the county 
court as a result of Schulz’ refusal to submit to a chemical test 
requested by his probation officer. By this time Schulz had 
already spent the 48 hours in jail which was required by his 
probation. Upon revoking probation the county court also 
revoked Schulz’ operator’s license for an additional period of 
12 months and sentenced him to 30 additional days in jail, fined 
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him $500, and assessed costs. The district court affirmed. On 
appeal to this court Schulz assigns as error (1) the failure of the 
district court to remand the case to the county court for further 
proceedings, as a full record was not made of the probation 
revocation hearing in the latter court, and (2) the affirmance of 
an illegal sentence, in that it (a)imposed too long a jail term and 
(b) revoked his operator’s license for too long a period. We 
affirm the revocation of probation but direct modification of 
the sentence by limiting the suspension of Schulz’ operator’s 
license to a period of 1 year from the judgment of conviction. 
Accordingly, we remand for further proceedings consistent 
with this opinion. 

The record establishes that, through inadvertence, only 
Schulz’ testimony was preserved at the revocation hearing. 
That testimony establishes that after an evening of playing 
softball, Schulz and a friend went to a local bar where he sat and 
drank only a nonalcoholic beverage. His probation officer, who 
was apparently in the bar and saw Schulz, requested that he 
“accompany her to the sheriff’s office” to be tested. He refused 
because he was embarrassed and felt the request was “just kind 
of out of line,” as he had not been to the bar since the night he 
had been arrested. He further admitted that it was “bad 
judgment” on his part to violate his probation by refusing to 
submit to a test. 

After an earlier presentence report was brought up to date, 
the county court, noting that Schulz had previously had his 
probation revoked under his first drunk driving conviction, 
refused to continue probation on this second conviction. 

Neb. Rev. Stat. § 24-541.05 (Cum. Supp. 1984) requires that 
testimony be preserved in all civil and criminal cases tried in the 
county court. It appears, however, that we have not heretofore 
been called upon to decide the effect of failing to make a 
complete record. 

In People v. Fuentes, 132 Cal. App. 2d 484, 282 P.2d 524 
(1955), the court reporter lost part of his notes. The Fuentes 
court placed the burden on the defendant to show either 
prejudicial error or that the record was so inadequate that he 
was unable to show such error. This the defendant was unable 
to do, and the appellate court, in affirming the trial court, held 
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the record contained ample evidence to support the verdict. 

People v Wilson, 96 Mich. App. 792, 293 N.W.2d 710 (1980), 
reached a similar result, even though the court found the 
prosecutor was primarily responsible for the gap in the record. 
In that case the defendant had been identified both in a 
photographic display and in court. After trial the prosecutor 
lost three of the nine photographs used in the display, the 
defendant’s being one of these three. At trial defense counsel 
had objected to the admission of these nine photographs, 
claiming that a mark on the defendant’s photograph singled 
him out from the others. This was also an issue on appeal. 
Noting that there was no indication of an improper motive on 
the part of the prosecutor, the Wilson court recognized that an 
incomplete lower court record could jeopardize the appeal 
guaranteed by that state’s Constitution. It reasoned, however, 
that 

not every gap in a record on appeal requires reversal of a 
conviction. When the surviving record is sufficient to 
allow evaluation of the appeal, the defendant’s right is 
satisfied. [Citations omitted.] Whether a record is 
sufficient in a particular case will of course depend upon 
the questions that must be asked of it. 
Id, at 797, 293 N.W.2d at 712. The court concluded that while 
its review would have been easier if all the photographs were in 
the record, the surviving record was still sufficient to show that 
the trial judge had not abused his discretion in holding that the 
array was not unduly suggestive. 

Citing the same general rule is People v Audison, 126 Mich. 
App. 829, 338 N. W.2d 235 (1983). In Audison the court held the 
incompleteness of the trial transcript had not denied the 
defendant her right to appeal, since there was reversible error 
on another ground. 

In People v Cash, 28 Mich. App. 1, 184 N.W.2d 216 (1970), 
rev’d on other grounds 388 Mich. 153, 200 N. W.2d 83 (1972), a 
portion of the testimony from the preliminary examination was 
missing. The remaining record did not disclose that the 
allegedly false testimony given by the defendant was given 
under oath, a failure of proof fatal to defendant’s perjury 
conviction. The court of appeals noted that the defendant at 
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trial had not raised the failure of proof issue and even now on 
appeal did not assert that such evidence had not been adduced. 
Finding there was no showing there had been a failure of proof, 
the court stated that the fortuitous loss of part of the testimony 
did not require a reversal of the defendant’s conviction. 

In McKnight v. State, 356 N.W.2d 532 (lowa 1984), a post 
conviction case, the entire record of the original proceeding was 
missing. The Iowa court noted that it was the State’s statutory 
duty to provide the defendant with a record of the earlier 
proceeding. However, nearly 10 years had elapsed since the 
defendant’s guilty plea, and the reporter’s notes, which had 
been stored in the courthouse basement, could not be located. 
Based on these facts, the McKnight court held that 

when the State shows that the original records of a 

criminal proceeding cannot be produced notwithstanding 

its good faith effort to make and preserve those records, a 

postconviction court should allow the State to offer 

substitute proof of what occurred in those proceedings. 
Id. at 535. 

However, Parrott v. State, 134 Ga. App. 160, 214 S.E.2d 3 
(1975), overruled on other grounds, Mathis v. State, 147 Ga. 
App. 148, 248 S.E.2d 212 (1978), appears to adopt a per se rule. 
that the 

failure of the state to file the transcript, or a correct 
transcript, even where caused, as here, by its inability to 
file it (and not by the appellant’s fault), effectively denied 
the appellant his right to appeal because a complete and 
correct transcript of his trial is not available to him. 
Id. at 161, 214S.E.2d at 4. Parrott involved a record in whicha 
police officer was quoted as saying the property had a value of 
10 cents to 3 dollars. The actual testimony was claimed to be 
$100 to $300, but the State could not locate the tapes of the 
hearing, and the reporter had died. 

We believe the better reasoned rule to be that a revocation of 
probation need not be reversed solely and only on the ground 
that, through inadvertence, a complete record of the hearing 
resulting in the revocation was not preserved. It is necessary, of 
course, that a sufficient record exist which establishes the 
grounds for revocation by clear and convincing evidence. 
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Schulz argues that the reasonableness of his probation 
officer’s request cannot be reviewed in the absence of the entire 
record, because he chose not to testify about mitigating 
circumstances already testified to by others. It is true that State 
v. Morgan, 206 Neb. 818, 295 N.W.2d 285 (1980), holds that a 
condition of probation requiring the probationer to submit to 
warrantless searches must be conducted in a reasonable 
manner. See, also, State v. Lingle, 209 Neb. 492, 308 N.W.2d 
531 (1981). Assuming, but not deciding, that such a 
reasonableness requirement exists with respect to the condition 
in question, it nonetheless cannot be said that the trial court 
abused its discretion in finding that the evidence clearly and 
convincingly establishes the probation officer’s request to have 
been a reasonable one, no matter what other circumstances 
might have been presented. State v. Clark, 197 Neb. 42, 246 
N.W.2d 657 (1976). After all, Schulz was sitting and drinking 
something at a bar which sold alcoholic beverages, not at a 
church social serving only coffee, tea, or milk. 

Schulz’ first assignment of error is meritless. 

We proceed, then, to Schulz’ second and final assignment, 
that the sentence imposed is illegal as requiring him to spend 
more time in jail than the relevant statute mandates and as 
depriving him of his operator’s license for more than the 1 year 
directed by statute. 

Neb. Rev. Stat. § 29-2268(1) (Reissue 1979) provides: “If the 
court finds that the probationer did violate a condition of his 
probation, it may revoke the probation and impose on the 
offender such new sentence as might have been imposed 
originally for the crime of which he was convicted.” 

Neb. Rev. Stat. §§ 39-669.07(2) (Reissue 1984) and 28-106 
(Cum. Supp. 1984) set forth the sentence for driving while 
intoxicated, second offense. Section 39-669.07(2) states in 
relevant part: 

If such person (a) has had one previous conviction .. . 
such person shall be guilty of a Class W misdemeanor and 
the court shall, as part of the judgment of conviction, 
order such person not to drive any motor vehicle for any 
purpose for a period of one year from the date of his or her 
conviction, and shall order that the operator’s license of 
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such person be revoked for a like period. 

If the court places such person on probation or 
suspends the sentence for any reason, the court shall, as 
one of the conditions of probation or sentence suspension, 
order such person not to drive any motor vehicle in the 
State of Nebraska for any purpose for a period of six 
months from the date of the order and such order of 
probation shall include as one of its conditions 
confinement in the city or county jail for forty-eight 
hours. 

Section 28-106 states the mandatory penalty for the second 
conviction of a Class W misdemeanor is 30 days’ imprisonment 
and a $500 fine. 

The original 48 hours of jail time served by Schulz were 
served as a condition of his probation and not as a part of the 
mandatory sentence under § 28-106. Thus, the county court 
was free, under the language of § 29-2268(1) permitting the 
court to obligate a former probationer to serve such sentence as 
“might have been imposed originally,” to require Schulz to 
serve, after the revocation of probation, the 30 days of jail time 
mandated by § 28-106 without regard to the 48 hours he had 
already served. See, State v. Osterman, 197 Neb. 727, 250 
N.W.2d 654 (1977), and State v. Williams, 194 Neb. 483, 233 
N.W.2d 772 (1975), which quote and rely on § 29-2268 in 
determining that sentences imposed following the revocation of 
probation were not excessive. 

The issue concerning the operator’s license suspension is, 
however, a different matter. Section 39-669.07(2) provides that 
the court shall, “as part of the judgment of conviction,” 
suspend such person’s operator’s license “for a period of one 
year from the date of his or her conviction . . . .” (Emphasis 
supplied.) The record does not show the date of Schulz’ 
conviction, but he was originally sentenced on July 3, 1984, and 
therefore could not have been convicted any later than that 
date. Following the revocation of his probation, Schulz was 
sentenced on December 4, 1984, to a 1-year license revocation 
beginning December 4, 1984. Obviously, this 1-year suspension 
did not run “from the date of his conviction” as required by 
§ 39-669.07(2). 
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The State argues that the division of § 39-669.07(2) into two 
paragraphs, one for cases in which probation is granted and one 
for cases in which probation is withheld, indicates that 
probation revocation cases are not to be governed by the “date 
of conviction” language found in the paragraph concerned 
with a sentence other than probation. The paragraph dealing 
with probation requires that the probationer’s license be 
suspended for 6 months from the date of the order, not from the 
date of conviction. 

The fact remains, however, that § 29-2268(1) limits the 
sentence imposed following revocation of probation to such 
“as might have been imposed originally.” Since § 39-669.07(2) 
requires that the 1-year suspension run from the date of 
conviction, not from the revocation of probation, Schulz’ 
operator’s license may not be suspended beyond 1 year from the 
judgment of conviction; that is to say, 1 year from the date the 
sentence of probation was imposed. See, State v. Long, 205 
Neb. 252, 286 N. W.2d 772 (1980); In re Interest of Wolkow, 206 
Neb. 512, 293 N.W.2d 851 (1980). 

Stewart v. Ress, 164 Neb. 876, 83 N.W.2d 901 (1957), 
modified 165 Neb. 211, 85 N.W.2d 260, reached a similar result 
in connection with the revocation of one’s operator’s license 
upon the accumulation of 12 violation points within 2 years. It 
held that the language of then Neb. Rev. Stat. § 39-7,129 (Cum. 
Supp. 1955), that the revocation be for a period of 1 year “from 
the date of the latest conviction,” meant that the revocation 
clock began to run from the date of the latest conviction and not 
from the date the license was actually surrendered to the 
Director of Motor Vehicles. The statute was later amended to 
provide that the period of revocation run “from the date of the 
signing of the order of revocation.” 1957 Neb. Laws, ch. 275, 
§ 1, p. 1002. (See present Neb. Rev. Stat. § 39-669.27 (Reissue 
1984), to which § 39-7,129 was later transferred and further 
amended.) 

The State observes that requiring the revocation to run from 
the date of conviction provides a probationer with little or no 
incentive to live up to the terms of his probation. That 
argument overlooks, however, that if one is placed on 
probation, his operator’s license is suspended for 6 months 
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rather than being revoked for 1 year when a sentence other than 
probation is imposed. (Whether that fact can result in a longer 
period of suspension than imposed as a condition of probation 
of course depends upon the timing of a revocation of 
probation.) There are also the matters of the additional 30 days 
of jail time and the $500 fine which must be imposed as a part of 
a sentence other than probation. 

More importantly, however, the State’s concern is one to be 
addressed by the Legislature rather than by this court. We are 
not free to read a meaning into a statute that is not there, nor to 
read anything direct and plain out of astatute. See, Anderson v. 
Peterson, ante p. 149, 375 N.W.2d 901 (1985); State v. 
Stratton, 220 Neb. 854, 374 N.W.2d 31 (1985). Further, it “is a 
fundamental principle of statutory construction that a penal 
statute is to be strictly construed.” State v. Suhr, 207 Neb. 553, 
560, 300 N.W.2d 25, 29 (1980); State v. Beyer, 218 Neb. 33, 352 
N.W.2d 168 (1984). 

This cause is remanded to the district court with the direction 
that it remand to the county court for further proceedings 
consistent with this opinion. 

JUDGMENT AFFIRMED. SENTENCE AFFIRMED 
IN PART, AND IN PART REVERSED AND CAUSE 
REMANDED FOR FURTHER PROCEEDINGS. 

BosLAuGH, J., participating on briefs. 

BOSLAUGH and WHITE, JJ., concur in the result. 

GRANT, J., dissenting in part. 

I dissent only from the imposition of a 30-day jail term after 
the court determined that defendant had violated the terms of 
his probation. As part of that probation, he had served 2 days in 
jail before his 30-day jail sentence. The penalty under Neb. Rev. 
Stat. § 28-106 (Cum. Supp. 1984) for the second conviction of a 
Class W misdemeanor is 30 days in jail—not 32 days in jail. I 
agree that a penal statute should be strictly construed, and I 
would limit defendant’s sentence herein to an additional 28 
days. 
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1. Prior Convictions: Right to Counsel: Waiver: Appeal and Error. It is plain error 
to have no showing in the record that defendant either had assistance of counsel 
or waived such at the time of her conviction if the conviction is used for 
enhancement purposes. 

2. Rules of Evidence: Probation and Parole. Neb. Rev. Stat. § 27-1101(4)(b) 
(Reissue 1979) provides the Nebraska Evidence Rules (Neb. Rev. Stat. §§ 27-101 
et seq. (Reissue 1979 & Cum. Supp. 1984)) do not apply to proceedings for the 
granting or revoking of probation. 

3. Sentences: Probation and Parole. The court should consider the whole record, 
including probative-evidence of matters arising subsequent to conviction, but a 
violation of one of the terms of probation is sufficient for revocation. 


Appeal from the District Court for Buffalo County: 
DEWayYNE WOLF, Judge. Sentence vacated and cause remanded 
for resentencing. 


Gary L. Hogg, Buffalo County Public Defender, and, on 
brief, Larry E. Butler, for appellant. 


Robert M. Spire, Attorney General, and Calvin D. Hansen, 
for appellee. 


KrivosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and COLWELL, D.J., Retired. 


COLWELL, D.J., Retired. 

In this criminal case defendant, Laurel Lea Ozmun, appeals 
the March 5, 1985, revocation of her 3. years’ probation, 
claiming two errors: (1) The court received and considered 
hearsay testimony; and (2) The proof fell short of being clear 
and convincing as required by Neb. Rev. Stat. § 29-2267 
(Reissue 1979). 

Defendant, age 25 years, is married and the mother of three 
children, who are now supervised by foster care. She is an 
admitted alcoholic with a history of issuing bad checks since 
March of 1980. The present offense charged her with issuing a 
no-account check for $20 in violation of Neb. Rev. Stat. 
§ 28-611 (Reissue 1979), a second offense and Class IV felony, 
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in that on April 3, 1981, she was convicted of issuing a 
no-account check—all done in Buffalo County, Nebraska. On 
the second offense defendant entered a plea of guilty on 
September 1, 1983. On January 25, 1984, she was sentenced to 3 
years’ probation, which, on October 24, 1984, was extended for 
3 more years. On December 17, 1984, a motion to revoke 
probation was filed. After notice and a hearing had on March 
5, 1985, with defendant present, the last probation order was 
revoked and defendant was sentenced to 2!/2 years’ 
imprisonment in the Nebraska Center for Women. 

Before addressing the two assigned errors, we note the 
suggestion of plain error in the record, brought to our attention 
by counsel for the State during oral argument, that there is no 
showing in the record that defendant either had assistance of 
counsel or waived such at the time of her conviction of the 
alleged first offense, as required by State v. Smith, 213 Neb. 
446, 329 N.W.2d 564 (1983), State v. Baxter, 218 Neb. 414, 355 
N.W.2d 514 (1984), State v. Jones, 219 Neb. 184, 362 N.W.2d 
58 (1985), and Baldasar v. Illinois, 446 U.S. 222, 100 S. Ct. 
1585, 64 L. Ed. 2d 169 (1980). From a review of the record 
before us, there is neither a transcript of the first offense 
conviction or a record of an enhancement proceeding nor the 
trial court’s findings thereon. As directed in Smith, the 
defendant’s sentence of imprisonment was invalid and it is set 
aside. 

One condition of probation required defendant to 
“Participate in and successfully complete in-patient treatment 
with follow-up residence at a half-way house as 
recommended.” Defendant was voluntarily admitted on 
November 29, 1984, to St. Gabriel’s Treatment Center in 
Omaha, Nebraska, for a 30-day inpatient treatment. She left on 
December 10, 1984, without completing the ordered treatment. 
She had failed to complete a similar halfway house living 
requirement under the terms of the January 25, 1984, 
probation order. 

Concerning the claimed hearsay error, defendant objected to 
the testimony of her probation officer, who testified that he was 
advised via telephone by defendant’s counselor at St. Gabriel’s 
that defendant had violated rules, she had left voluntarily on 
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December 10, 1984, and no readmittance had been requested. 
Defendant had admitted to the witness that she left St. Gabriel’s 
voluntarily without completing the required 30-day treatment. 
Neb. Rev. Stat. § 27-1101(4)(b) (Reissue 1979) provides the 
Nebraska Evidence Rules (Neb. Rev. Stat. §§ 27-101 et seq. 
(Reissue 1979 & Cum. Supp. 1984)) do not apply to proceedings 
for the granting or revoking of probation. From this record 
there was no prejudice to defendant; the questioned evidence 
was properly received and considered by the trial court. See, 
State v. Kartman, 192 Neb. 803, 224 N.W.2d 753 (1975); 
Gagnon v. Scarpelli, 411 U.S. 778, 93S. Ct. 1756, 36 L. Ed. 2d 
656 (1973). 

There is no merit to the claim that the proof did not meet the 
standard of clear and convincing evidence required by 
§ 29-2267. The record, including the presentence report, shows 
that the trial court twice made an effort to provide defendant 
with a program of rehabilitation. Both times she voluntarily 
removed herself from those programs. The court should 
consider the whole record, including probative evidence of 
matters arising subsequent to her conviction. State v. Nevells, 
185 Neb. 58, 173 N.W.2d 395 (1970). See, also, State v. 
Jaworski, 194 Neb. 645, 234 N.W.2d 221 (1975). However, a 
violation of one of the terms of probation is sufficient. State v. 
Clark, 197 Neb. 42, 246 N. W.2d 657 (1976). 

The court’s finding and the order of revocation entered 
March 5, 1985, were supported by clear and convincing 
evidence. 

The order revoking probation is affirmed. This cause is 
remanded for further proceedings and for the trial court to 
make findings concerning whether the record of the alleged 
first offense meets the requirements of State v. Smith, 213 Neb. 
446, 329 N. W.2d 564 (1983). 

SENTENCE VACATED AND CAUSE 
REMANDED FOR RESENTENCING. 
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1. Child Custody. An award of custody to a parent should not be interpreted as a 
sentence of immobilization. A custodial parent will not be placed in a position of 
deciding between custody of one’s child and a different career, be it job-related 
or matrimonial. 

2. _____. An award of joint custody of minor children is not favored. Such an 
award must be reserved for the most rare of cases. 


Appeal from the District Court for Sarpy County: RONALD 
E. REAGAN, Judge. Affirmed as modified. 


Michael N. Schirber of Schirber Law Offices, P.C., for 
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Larry F. Fugit, for appellee. 


KrivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and Grant, JJ., and CoLwELL, D.J., Retired. 


PER CURIAM. 

Respondent has appealed from an order of the district court 
modifying the original decree of dissolution to permit 
alternating annual shared custody by the parties to their 
9-year-old son. We affirm as modified. 

On July 23, 1980, a decree of dissolution was entered which 
granted custody of Brent Korf to the respondent. An 
application to modify that decree was filed by respondent on 
October 5, 1984, seeking permission to move with the minor 
child to Kansas, where respondent was to reside after her 
remarriage. Petitioner filed an application to modify on 
October 15, 1984, seeking custody of the minor child himself. 

Respondent in fact moved with the minor child to Kansas on 
October 5, 1984, the same day her application for permission to 
do so was filed. It was her testimony that she had discussed the 
proposed move with petitioner some 6 weeks earlier, had talked 
about visitations, and was under the assumption that 
everything had been agreed to. However, she testified it was not 
until October 5 that she found out that her former husband 
would not sign the papers agreeing to the move. 
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Both parties profess to love Brent very much, although their 
actions in dealing with each other tend to tarnish that 
observation to some degree. In spite of petty bickering by each 
as to the actions of the other, the care and environment 
furnished by them separately indicate fitness to have custody. 

It was the observation of the trial judge that he was going to 
ensure that Brent had an equal opportunity to share in a 
relationship with his father. 

A report of the guardian ad litem, received in evidence, made 
no recommendation relating to custody as between the two 
parties, but it is apparent that he favored single parent custody 
with generous visitation rights for the noncustodial party. 

Also received in evidence were psychological evaluations 
which disclosed nothing remarkable in either parent or in Brent. 
However, Brent disclosed to the psychologist that he (Brent) 
was comfortable with the present custody arrangements, and he 
expressed the desire that he remain in the custody of his mother 
with frequent visits with his father. Brent did volunteer that the 
then-current visitation arrangements, whereby he made a 
16-hour round trip every week, were somewhat stressful. 

The district court’s order provided for shared, alternate 
custody between the two parents from July 1 to June 30 each 
year. The court also provided for alternate weekend visitations 
with the minor child and the noncustodial parent, which, as 
previously noted, required a 16-hour round trip. The parents 
were to meet at a point halfway between petitioner’s and 
respondent’s homes each time to effectuate the visitation. The 
court granted respondent permission to move from the State of 
Nebraska but denied her request for increased child support. 

We view this arrangement as a heroic attempt by the court to 
preserve the status quo of the parent-child relationship which 
existed during the marriage. However, this ignores the fact that 
the parties have chosen to dissolve that marital status. The 
court, in its order, reminded the respondent that she had twice 
before unsuccessfully sought to secure the court’s permission to 
remove the child from the jurisdiction, but did accept her third 
request, in order to get married, to be a sufficient reason for the 
change. 

An award of custody to a parent should not be interpreted as 
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a sentence of immobilization. A custodial parent will not be 
placed in a position of deciding between custody of one’s child 
and a different career, be it job-related or matrimonial. Boll v. 
Boll, 219 Neb. 486, 363 N.W.2d 542 (1985). 

An award of joint custody of minor children is not favored. 
Such an award must be reserved for the most rare of cases. 
Trimble v. Trimble, 218 Neb. 118, 352 N.W.2d 599 (1984). 

In citing this rule with approval, we are not unmindful of 
Neb. Rev. Stat. § 42-364(3) (Supp. 1985), which permits shared 
or joint custody only when both parents agree to such 
arrangements. We hasten to point out that the Legislature has 
provided that even in those cases where parental agreement or 
consent exists, the court must still conduct a public hearing on 
that issue. It must then find that joint custody is in the best 
interests of the child, regardless of agreement or consent by the 
parents. This is not one of the rare cases where the best interests 
of the child would be served by shared custody. 

From a de novo review of the record, which we are required 
to do, we find that the order of the district court represented a 
good faith effort to solve a nearly insolvable situation, but 
nevertheless must be considered an abuse of discretion, under 
the circumstances. We see no reason to disturb the custody 
arrangement which existed during the 5 years following the 
dissolution. There has been no change in circumstances relating 
to respondent’s fitness to be the custodial parent. We also 
conclude that alternate weekend visitations are oppressive to 
both Brent and the parents. 

Accordingly, we modify the judgment of the district court 
and order that permanent custody of Brent be awarded to 
respondent, effective at the conclusion of the first semester of 
the 1985-86 school year. Petitioner is granted reasonable rights 
of visitation in the city of respondent’s home, at such times as 
shall not interfere with Brent’s schoolwork and activities, and 
upon reasonable advance notice to respondent. 

In addition thereto: (1) Petitioner shall have visitation of 8 
consecutive weeks during the summer vacation, beginning the 
second Saturday after the conclusion of Brent’s regular school 
year; (2) Petitioner shall be entitled to 1 week’s visitation during 
the Christmas holidays, which shall include Christmas Day 
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only in each even-numbered year; and (3) Assuming that Brent 
shall have additional school vacations of 2 or more days during 
the school year, petitioner shall be entitled to have visitations 
during two of those periods each year as may be agreed upon by 
the parties, but respondent shall be entitled to have Brent for 
Thanksgiving on odd-numbered years and for Easter on 
even-numbered years. Such visitations may be at such places as 


the petitioner may decide and shall be at his expense. 
The judgment of the district court is modified accordingly. 
AFFIRMED AS MODIFIED. 
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Criminal Law: Right to Counsel: Words and Phrases. Indigency, as used in Neb. 
Rev. Stat. § 29-1804.04 (Reissue 1979), means the inability to retain legal 
counsel without prejudicing one’s financial ability to provide economic 
necessities for one’s self or one’s family. 

Ordinances: Judicial Notice: Appeal and Error. This court will not take judicial 
notice of a municipal ordinance which is not in the record. 

Criminal Law: Right to Counsel: Trial. A defendant is entitled to be represented 
by counsel at all critical stages of a criminal proceeding against him, which 
includes the trial itself. 

Criminal Law: Right to Counsel. Entitlement to the assistance of counsel and 
entitlement to the provision of counsel at public expense are different matters. 

. The requirement of Neb. Rev. Stat. § 29-1804.05 (Cum. Supp. 
1984) is that before counsel be provided at public expense for a criminal 
defendant, there be a “reasonable inquiry to determine” the defendant’s 
“financial condition.” 

. In determining whether a criminal defendant is indigent as the 
term is used in Neb. Rev. Stat. § 29-1804.04 (Reissue 1979), a court is to consider 
the seriousness of the offense; the defendant’s income; the availability to the 
defendant of other resources, including real and personal property, bank 
accounts, Social Security, and unemployment or other benefits; normal living 
expenses; outstanding debts; and the number and age of dependents. 

Motions for Continuance: Appeal and Error. A motion for the continuance of a 
trial is addressed to the sound discretion of the trial court, and the trial court’s 


488 221 NEBRASKA REPORTS 


ruling on such a motion will not be disturbed on appeal in the absence of a 
showing of an abuse of that discretion. 
8. Criminal Law: Right to Counsel: Trial. The exercise of the right to the assistance 
of counsel is subject to the necessities of sound judicial administration and 
requires a balancing of a criminal] defendant’s right to a reasonable opportunity 
to prepare for trial and to consult counsel with the necessity for the orderly and 
prompt disposition of cases in the orderly course of the administration of 
justice. 
: . Where a criminal defendant is financially able to 
engage an attorney, he may not use his neglect in hiring one as a legitimate reason 
for delay. 


Appeal from the District Court for Scotts Bluff County: 
ALFRED J. KORTUM, Judge. Remanded with directions. 


Philip M. Kelly of Winner, Nichols, Douglas and Kelly, for 
appellant. 


Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Following a county court bench trial, defendant, Vernon G. 
Richter, was convicted of third offense driving while under the 
influence of alcohol pursuant to a Scottsbluff city ordinance. 
He was thereafter sentenced to incarceration in the county jail 
for a period of 6 months, to pay a fine of $500, to have his 
operator’s license permanently revoked, and to pay costs. On 
appeal the district court affirmed the conviction and sentence. 
Richter’s assignments of error in this court merge into claims 
that the district court erred by affirming the county court’s (1) 
determination that Richter was not indigent and therefore not 
entitled to appointed counsel, (2) failure to grant a continuance, 
and (3) finding that the evidence was sufficient to support the 
charge. We remand with the direction that a further inquiry be 
conducted to determine whether Richter was indigent at the 
time of trial. If so, he is to be granted a new trial; if not, the 
judgment of conviction and sentence stand affirmed. 

On October 13, 1984, Officers James Moore and Edwin 
Mayo of the Scottsbluff Police Department observed Richter’s 
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vehicle proceeding along a street in an area to which they had 
earlier been dispatched because of a disturbance. Richter, who 
was not involved in the disturbance, pulled his vehicle to the 
side of the road and parked it about a half block away from the 
scene of the disturbance. 

After the officers had taken care of the disturbance, they 
noticed that Richter had slumped down in the seat of his 
automobile. They thereupon approached the automobile and 
pounded on the windows; Richter, however, failed to respond. 
The officers saw that Richter was lying on the front seat and, 
with the help of a tool, unlocked a door. As they went to shake 
him, Richter awoke. 

The officers then detected a strong smell of alcohol on 
Richter’s person and observed that his eyes were bloodshot and 
that his speech was slurred. 

The officers thereupon advised Richter not to drive any more 
that night, and Richter agreed. Shortly thereafter, Officer 
Mayo saw Richter’s automobile proceeding down a street with 
the headlights off. After radioing Officer Moore, Mayo 
stopped the vehicle and found that Richter was driving. 

Richter was then asked to perform some field sobriety tests, 
which he performed unsatisfactorily. After concluding that 
Richter was intoxicated, the officers arrested him and took him 
to the police station. Richter subsequently submitted to a 
chemical test of his breath, which indicated that he had 
fourteen-hundredths of 1 percent of alcohol in his blood. 

Richter appeared at the arraignment hearing on October 26, 
1984, without counsel and pled not guilty. In response to the 
county judge’s questioning, he informed the court that he 
intended to hire a Scottsbluff attorney with whom he had 
spoken. The court then instructed Richter to get a trial date 
from the clerk of the court and to get in touch with his attorney. 
Trial was set for December 18, 1984. 

The Scottsbluff attorney wrote the court on November 16, 
1984, explaining that he had received a notice of trial regarding 
Richter and the charges against him. The attorney explained 

_that he had not been “officially” retained by Richter and asked 
whether, if he were retained, the matter could be continued, as 
he was committed to taking depositions in another state on the 
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scheduled trial date. The letter to the court indicates that a copy 
was sent to Richter. 

On the scheduled trial date Richter appeared without 
_ counsel. The dialogue between Richter and the county judge 

establishes that Richter could not borrow and therefore could 
not pay the $3,000 fee the Scottsbluff attorney wanted in 
advance of trial. Richter had known for a “couple of weeks” 
prior to the scheduled trial that he could not “come up” with the 
money, but nonetheless continued in his efforts to borrow. 
Richter also indicated he had discussed the matter with a Gering 
attorney, who indicated that his total fee would be between 
$2,500 and $3,000, $1,000 of which would have to be paid 
before trial. Richter indicated “it’s going to take me a little while 
to save up that kind of money” and asked that an attorney be 
appointed for him. The county judge then inquired as to 
Richter’s income. Richter replied it was between $1,400 and 
$1,500 a month. The record does not disclose whether that was 
gross or net income. The following exchange then took place. 

[Judge]: It’s pretty hard to call you a pauper. 

[Richter]: Well, yeah, but, you know, I’ve got other 
debts too. They want it all at once. Owe 3,000, and I can’t 
come up with it. 

[Judge]: And are you supporting anybody besides 
yourself? 

[Richter]: My wife and four kids. 

[Judge]: That sounds like a lot of income for a pauper. 


[Judge]: I don’t believe that you’ re within the guidelines 
of the public defender’s office at all, Mr. Richter. I’m 
going to have to turn you down on that application. 
Richter then moved for a continuance in order that he might 
see whether he could come up with the $1,000 in “maybe a 
month’s time” or perhaps less, as he was to receive a check on 
“the 28th of this month.” The prosecutor objected on the 
ground that his client had incurred expenses in procuring the 
presence of its witnesses. In denying Richter’s motion for 
continuance, the county judge observed that Richter knew he 
could have called the clerk of the court or the judge prior to the 
day of trial to ask for more time in order to secure the services of 
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an attorney. 

The matter then proceeded to trial. In addition to 
establishing the facts surrounding the arrest and blood alcohol 
content, as set forth earlier, the prosecution offered in evidence 
certified copies of two prior counseled convictions of Richter 
for driving while under the influence of alcohol. 

After the State’s closing argument, the court asked Richter 
whether he wanted to argue. Richter informed the court that he 
had two witnesses he wanted to bring to court but that he did 
not have them ready that day. The court told Richter that 
“Tt]hat might have been grounds for a continuance [before 
evidence was introduced] but it’s too late to bring that up now.” 

Richter first claims that the county court erred in refusing to 
appoint the public defender to represent him and that such 
refusal constituted a violation of his sixth amendment right to 
counsel. 

Neb. Rev. Stat. § 29-1804.05 (Cum. Supp. 1984) provides: 

At a felony defendant’s first appearance before a court, 
the court shall advise him or her of the right to 
court-appointed counsel if he or she is indigent. 

If he or she asserts indigency, the court shall make a 
reasonable inquiry to determine his or her financial 
condition, and may require him or her to execute an 
affidavit of indigency. If the court determines him or her 
to be indigent, it shall formally appoint the public 
defender to represent him or her in all proceedings before 
the court, and shall make a notation of such appointment 
and appearances of the public defender upon the felony 
complaint. The same procedure shall be followed by the 
court in misdemeanor cases punishable by imprisonment. 

Neb. Rev. Stat. § 29-1804.04 (Reissue 1979) defines 
indigent, as used in the foregoing statute, as meaning 

the inability to retain legal counsel without prejudicing 
one’s financial ability to provide economic necessities for 
one’s self or one’s family. Before a felony defendant’s 
initial court appearance, the determination of his or her 
indigency shall be made by the public defender, but 
thereafter it shall be made by the court. 

Neb. Rev. Stat. § 29-1804.03 (Cum. Supp. 1984) provides 
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that “[iJt shall also be the duty of the public defender to 
represent all indigent persons charged with misdemeanor 
offenses punishable by imprisonment, when appointed by the 
court.” 

The Scottsbluff ordinance under which Richter was charged 
does not appear in the record. While this court will not take 
judicial notice of a municipal ordinance which is not in the 
record, State v. Austin, 219 Neb. 420, 363 N.W.2d 397 (1985), it 
cannot ignore the fact that Richter was sentenced to 
incarceration and that there is no claim that such sentence is 
outside the penalties authorized by the _ ordinance. 
Consequently, we must treat the offense as one punishable by 
imprisonment and therefore as one which requires the 
appointment of the public defender if Richter is an indigent as 
defined in § 29-1804.04. 

Richter claims that the “cursory examination [conducted by 
the county court] concerning the Defendant’s finances does not 
meet the guidelines set forth in the Statutes” and that the county 
court’s refusal to appoint counsel resulted in a violation of his 
right to counsel under the sixth amendment to the U.S. 
Constitution. Brief for Appellant at 11. 

It is beyond dispute that a defendant is entitled to be 
represented by counsel at all critical stages of a criminal 
proceeding against him. State v. Jost, 219 Neb. 162, 361 
N.W.2d 526 (1985). Obviously, the trial itself is a critical stage. 
See, State v. Sondag, 214 Neb. 659, 335 N.W.2d 306 (1983); 
State v. Moore, 203 Neb. 94, 277 N.W.2d 554 (1979). 
Entitlement to the assistance of counsel and entitlement to the 
provision of counsel at public expense are, however, different 
matters. 

The requirement of § 29-1804.05 is that before counsel be 
provided at public expense, there be a “reasonable inquiry to 
determine” the defendant’s “financial condition.” There is 
authority for the proposition that evidence of earnings alone 
may support a determination that indigency does not exist. 
United States v. Allen, 596 F.2d 227 (7th Cir. 1979) ($25,000 
annual income), cert. denied 444 U.S. 871, 100S. Ct. 149, 62 L. 
Ed. 2d 97; Glenn y. United States, 303 E2d 536 (Sth Cir. 1962) 
($5,700 annual income). Other courts, however, require a 
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consideration of factors such as the seriousness of the offense; 
the defendant’s income; the availability to the defendant of 
other resources, including real and personal property, bank 
accounts, Social Security, and unemployment or other benefits; 
normal living expenses; outstanding debts; and the number and 
age of dependents. State v. Lathe, 132 Vt. 631, 326 A.2d 147 
(1974); Bolds v. Bennett, 159 N.W.2d 425 (lowa 1968), 
questioned, State v. Gilroy, 313 N.W.2d 513 (lowa 1981), but 
followed, In re Marriage of Kopp, 320 N.W.2d 660 (lowa App. 
1982); State ex rel. Partain vy. Oakley, 159 W. Va. 805, 227 
S.E.2d 314 (1976). 

This court considered whether the “reasonable inquiry” 
required by § 29-1804.05 was conducted in State v. Radford, 
202 Neb. 440, 276 N.W.2d 82 (1979). The defendant therein 
earned “about 116 every four days,” id. at 441, 276 N.W.2d 
at 83, was single, had no cash or bank accounts, and owned no 
property except an automobile on which he owed more than it 
was worth. The trial court denied the defendant’s request for 
appointment of an attorney. Following a continuance, the 
defendant appeared for trial without an attorney. On a motion 
for post conviction relief, the defendant asserted that the trial 
court should have appointed counsel for him. Characterizing 
the case as “borderline,” this court nonetheless held that the 
record sustained the county court’s finding that without a 
further showing of inability to obtain counsel, the defendant 
was not entitled to court-appointed counsel at the public’s 
expense. 

While in State v. Radford, supra, there was a showing that 
the defendant was single, the showing here is that defendant 
had a wife and four children to support and had an undisclosed 
amount of indebtedness. It may be that further inquiry will 
demonstrate that, notwithstanding those circumstances, 
Richter’s financial situation was such that he could nonetheless 
“retain legal counsel without prejudicing [his] financial ability 
to provide economic necessities for [himself] or [his] family.” 
§ 29-1804.04. That determination cannot be made, however, on 
the basis of the limited inquiry conducted by the county judge. 

Therefore, the cause is remanded with the direction that 
another inquiry be conducted into the factors considered by 
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other courts, as set forth above, and a new determination made 
as to Richter’s indigency at the time of trial. If the 
determination so made is that Richter was indigent at the time 
of trial, he shall be granted a new trial on the ground that the 
public defender should have been appointed as counsel for him. 

If a new trial is had as a result of the foregoing, the question 
of whether a continuance ought to have been granted obviously 
resolves itself. If, on the other hand, the new inquiry does not 
result in a new trial, the continuance issue will remain a viable 
one. Since we cannot determine at this time whether a new trial 
is to be had, we consider Richter’s claim that the overruling of 
his motion for a continuance deprived him of his constitutional 
right to counsel. 

We begin by recalling that a motion for the continuance of a 
trial is addressed to the sound discretion of the trial court and 
that the trial court’s ruling on such a motion will not be 
disturbed on appeal in the absence of a showing of an abuse of 
that discretion. State v. Broomhall, ante p. 27, 374 N.W.2d 845 
(1985). 

The exercise of the right to the assistance of counsel is subject 
to the necessities of sound judicial administration. As stated in 
United States v. Arlen, 252 F.2d 491, 494-95 (2d Cir. 1958): 

Although the right to assistance of counsel is absolute, 
United States v. Morgan, 2 Cir., 1955, 222 F.2d 673, the 
exercise of that right is subject to the necessities of sound 
judicial administration. Further, the right itself, being 
personal, may be waived. See Johnson v. Zerbst, 1938, 
304 U.S. 458, 464, 58S. Ct. 1019, 82 L.Ed. 1461. We think 
it clear that although a defendant able to retain counsel is 
entitled to a reasonable time to secure counsel, he may not 
indefinitely postpone trial by continued applications for 
more time to seek representation. Whether additional 
time should be granted is within the sound discretion of 
the trial court. Further, where a defendant able to retain 
counsel has been advised by the court that he must retain 
counsel by a certain reasonable time, and where there is no 
showing why he has not retained counsel within that time, 
the court may treat his failure to provide for his own 
defense as a waiver of his right to counsel and require such 
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defendant to proceed to trial without an attorney. Such a 

waiver is similar in its consequences to an election made by 

an indigent defendant. 
See, also, United States v. Casey, 480 F.2d 151 (Sth Cir. 1973), 
cert. denied 414 U.S. 1045, 94 S. Ct. 550, 38 L. Ed. 2d 336; 
United States v. Terry, 449 F2d 727 (Sth Cir. 1971); 
Commonwealth v. O’Brien, 380 Mass. 719, 405 N.E.2d 650 
(1980); Hendrix. v. State, 145 Ga. App. 170, 243 S.E.2d 112 
(1978); Com. v. Andrews, 282 Pa. Super. 115, 422 A.2d 855 
(1980); State v. McCrowre, 312 N.C. 478, 322 S.E.2d 775 
(1984). As the court stated in Gottschalk v. State, 602 P.2d 448, 
451 (Alaska 1979), cert. denied 447 U.S. 920, 100 S. Ct. 3010, 
65 L. Ed. 2d 1112 (1980), “Where a defendant is financially 
able to engage an attorney, he may not use his neglect in hiring 
one as a legitimate reason for delay.” 

We addressed an argument similar to Richter’s contention in 
State v. Peterson, 183 Neb. 826, 164 N.W.2d 649 (1969). 
Therein, the defendant was arrested and charged with a 
misdemeanor offense. Trial was set for approximately 3 weeks 
later, during which time the defendant was free on bond. At the 
time of trial the defendant requested a continuance so that he 
could retain counsel. The motion was overruled, and the case 
proceeded to trial with the defendant representing himself. 
Following his conviction, the defendant appealed the denial of 
a continuance, claiming a violation of his right to counsel. In 
view of the fact that defendant did nothing to retain counsel 
during the time he was free on bond prior to trial, this court held 
that the trial court did not abuse its discretion in denying the 
motion. It was observed that 

[t]he court must balance the considerations of the right to 
a reasonable opportunity to prepare for trial and to 
consult counsel, with the necessity for the orderly and 
prompt disposition of cases in the ordinary course of the 
administration of justice, and must be mindful that such 
rights may be exercised to subvert the orderly processes of 
justice by the disappearance of witnesses and other 
considerations not necessary to discuss here. 
Id. at 829, 164 N.W.2d at 651. 
It is true that Peterson is factually distinguishable from the 
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case presently before us. Whereas the defendant in Peterson 
had made no attempts to obtain counsel prior to appearing for 
trial, Richter did make such attempts but concluded he was 
unable to afford private counsel. Nonetheless, if it is 
determined that Richter was not indigent, he had ample time to 
retain counsel, and the county court will not have abused its 
discretion in overruling his motion fora continuance. 

Once again, Richter’s final contention, that there was not 
sufficient evidence to sustain his conviction for third offense 
driving while under the influence of alcohol, will remain viable 
only if a new trial is not required. Richter’s only argument in 
this regard is that he was not given the opportunity to review the 
records of his prior convictions and to bring mitigating factors 
to the attention of the court, as required by Neb. Rev. Stat. 
§ 39-669.07 (Reissue 1984). 

Section 39-669.07 provides in part: 

For each conviction under this section, the court shall 
as part of the judgment of conviction make a finding on 
the record as to the number of the defendant’s prior 
convictions under this section prior or subsequent to July 
17, 1982, and the defendant’s prior convictions under a 
city or village ordinance enacted pursuant to this section 
either prior or subsequent to July 17, 1982. The defendant 
shall be given the opportunity to review the record of his 
or her prior convictions, bring mitigating facts to the 
attention of the court prior to sentencing, and make 
objections on the record regarding the validity of such 
prior convictions. 

A preliminary point to be noted is that the statutory language 
provides: “For each conviction under this section... .” 
(Emphasis supplied.) For purposes of this opinion, we assume, 
but do not decide, that the last sentence quoted above of 
§ 39-669.07 applies to this case notwithstanding the foregoing 
emphasized language. 

At trial the prosecutor displayed to Richter the certified 
documents evidencing the prior convictions, and the county 
judge asked, “Mr. Richter, do you have any objection” to the 
exhibits? Richter replied, “No, Your Honor.” 

At the sentencing hearing the county judge reviewed the 
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contents of Richter’s presentence report, then asked Richter, 
“Would you like to say anything before the Court imposes 
sentence?” At this point Richter made several comments about 
how his drinking behavior had decreased, how the police who 
testified against him were lying, and about how the police in 
Scottsbluff were trying to “nail” him. 

The county judge then asked, “Is there anything more you’d 
like to say before the Court imposes the sentence?” Richter 
replied, “Nothing, only that .. . the only way I’m going to be 
able to live in peace, I guess, is to move away from here because 
I sure can’t live in peace around here.” 

Assuming the pertinent language of § 39-669.07 to be 
applicable, the bill of exceptions establishes that Richter was 
given ample opportunity to review the record of his prior 
convictions, to object to its validity, and to bring mitigating 
circumstances to the attention of the court prior to sentencing. 
Thus, Richter’s final contention is without merit. 

We remand the cause to the district court with the direction 
that it remand to the county court for further proceedings 
consistent with this opinion. 

REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD GALYEN, APPELLANT. 
378 N.W.2d 182 


Filed December 13, 1985. No. 85-332. 


Taxation. An excise tax is a tax imposed on the performance of an act. 

. A property tax is a tax levied on both real and personal property; the 

amount of the tax being dependent on the value of the property, generally 

expressed as a uniform rate per thousand of valuation. 

. A tax imposed upon the doing of an act is an excise tax and not a 
property tax. 

4. Constitutional Law: Taxation. The generally accepted rule of construction is 

that state constitutional provisions relating to property taxes do not apply to 

excise taxes. 


Ne 


. A tax imposed upon the privilege of doing business is in fact an 
excise tax and not a property tax and, as such, is not required to be levied by 
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valuation uniformly and proportionately. 

. The imposition of an excise tax need not be uniform and 
proportionate but, rather, may be imposed upon each transaction. 

7. Legislature: Taxation: Statutes: Public Purpose. What is a public purpose is 
primarily for the Legislature to determine. A public purpose has for its objective 
the promotion of the public health, safety, morals, security, prosperity, 
contentment, and the general welfare of all the inhabitants. No hard-and-fast 
rule can be laid down for determining whether a proposed expenditure of public 
funds is valid as devoted to a public use or purpose. Each case must be decided 
with reference to the object sought to be accomplished and to the degree and 
manner in which that object affects the public welfare. 

8. Constitutional Law: Taxation: Public Purpose. If a tax levy is for a public 
purpose, it isno objection to its validity that the benefits paid and the persons to 
whom they are paid are unrelated to the persons taxed. 

9. Constitutional Law: Statutes. The inability of government to enforce an act to 
its fullest does not affect the constitutionality of the act. 


Appeal from the District Court for Holt County: EpwArRDE. 
HANNON, Judge. Affirmed. 


John M. Gerrard and Douglas J. Stratton of Domina & 
Gerrard, P.C., for appellant. 


Robert M. Spire, Attorney General, and Bernard L. 
Packett, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLWELL, D.J., Retired. 


KRIVOSHA, C.J. 

Although brought in the form of a criminal prosecution, this 
appeal concerns the constitutionality of Neb. Rev. Stat. 
§§ 54-2113 et seq. (Reissue 1984). 

The appellant, Richard Galyen, was convicted of failing to 
pay a fee of 25 cents per head on cattle sold, as required by the 
provisions of §§ 54-2113 et seq. Galyen orally moved the Holt 
County Court, where the action was filed, to dismiss the 
complaint on the grounds that §§ 54-2113 et. seq. violate both 
Neb. Const. art. VIII and U.S. Const. amend. XIV. The Holt 
County Court found the statute to be unconstitutional on both 
grounds and dismissed the complaint. The State appealed the 
decision of the Holt County Court to the district court for Holt 
County, where the decision was reversed and the action 
remanded for trial. Trial was held on February 27, 1985. The 
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facts of the case were stipulated to by the parties. On January 
11, 1984, in Holt County, Nebraska, Galyen sold 495 head of 
cattle and refused to pay the fee required by §§ 54-2113 et seq. 
Following trial, Galyen was convicted of the charge. On appeal 
to the district court for Holt County, the conviction was 
affirmed. 

Galyen’s single assignment of error is that §§ 54-2113 et seq. 
violate Neb. Const. art. VIII, or, more specifically, Neb. Const. 
art. VIII, § 1, and U.S. Const. amend. XIV. By this opinion we 
decide only that limited issue. On the basis of our examination 
we determine that §§ 54-2113 et seq. do not violate Neb. Const. 
art. VIII, § 1, or U.S. Const. amend. XIV, and we, therefore, 
affirm the judgment of the district court. 

Section 54-2113 provides as follows: 

(1) There shall be paid to the [Nebraska Beef Industry 
Development Board] a fee of twenty-five cents per head 
upon all cattle sold in the State of Nebraska during the 
first year of operation of the program. After the first year 
of operation, the fee may be raised or lowered by the 
board after a public hearing in each of the six districts. The 
raise shall not exceed fifteen cents per head during any 
twelve-month period and the total fee shall not exceed 
fifty cents per head. The board may raise or lower the fee 
as it deems necessary to generate sufficient revenue to 
finance the programs created and administered to carry 
out the intent and general purpose of sections 54-2101 to 
54-2119. Whenever a new fee is prescribed by the board, it 
shall remain in effect at least twelve calendar months. 

(2) Cattle shall be subject to the fee each time they are 
sold. 

* (3) The fee shall be paid by the seller at the time of sale 
or delivery. 

(4) For purposes of sections 54-2101 to 54-2119, when 
cattle are sold to an out-of-state buyer who transacts 
business in Nebraska, the sale shall be deemed to have 
occurred in Nebraska if the cattle sold were being raised, 
fed, or otherwise maintained within Nebraska 
immediately prior to sale. 

Neb. Const. art. VIII, § 1, provides in part as follows: 
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The necessary revenue of the state and its governmental 
subdivisions shall be raised by taxation in such manner as 
the Legislature may direct. Taxes shall be levied by 
valuation uniformly and proportionately upon all 
tangible property and franchises . . . . Taxes, other than 
property taxes, may be authorized by law. . . . The 
Legislature may provide that livestock shall constitute a 
separate and distinct class of property for purposes of 
taxation and may further provide for reciprocal and 
proportionate taxation of livestock located in this state for 
only part of a year. 

By reason of the manner in which Galyen attacks the statute, 
several specific questions must be addressed by us. Those 
questions are: (1) Is the fee of 25 cents per head a property tax or 
an excise tax? (2) If an excise tax, must it meet uniformity and 
proportionality requirements of Neb. Const. art. VIII, § 1? (3) 
Is the imposition of this fee on all cattle sold discriminatory 
against a particular class? For reasons which we shall detail 
hereinafter, we believe that the fee of 25 cents imposed on each 
head of cattle sold is an excise tax and not a property tax and, as 
such, need not be imposed uniformly and proportionately. 
Moreover, we believe that there is no discrimination against the 
class upon which the fee is imposed. 

Black’s Law Dictionary (Sth ed. 1979) at 506 defines an 
excise tax as “A tax imposed on the performance of anact.... 
Tax laid on manufacture, sale, or consumption of commodities 
...-’ Onthe other hand, Black’s Law Dictionary, supra at 1097, 
defines a property tax as “A tax levied on both real and 
personal property; the amount of the tax being dependent on 
the value of the property, generally expressed as a uniform rate 
per thousand of valuation.” 

In Licking v. Hays Lumber Co., 146 Neb. 240, 19 N.W.2d 
148 (1945), we held that a tax imposed as an annual charge upon 
the right to continue corporate existence is not a property tax 
but is an excise tax, although computed on the basis of the 
amount of capital stock. In doing so we said at 243, 19 N.W.2d 
at 150: “ ‘An excise tax, using the term in its broad meaning as 
opposed to a property tax, includes taxes sometimes designated 
by statute or referred to as privilege taxes, license taxes, 
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occupation taxes, and business taxes.’ ” See, also, State, ex rel. 
Smrha, v. General American Life Ins. Co., 132 Neb. 520, 272 
N.W. 555 (1937). 

On a number of occasions this court has similarly recognized 
that a tax imposed upon the doing of an act is an excise tax and 
not a property tax. In a series of cases beginning with Burke v. 
Bass, 123 Neb. 297, 242 N.W. 606 (1932), this court has held 
that fees similar to those imposed in the instant case are an 
excise tax and not a property tax. In Burke, supra, motor 
vehicle fuel sold and distributed in the State of Nebraska was 
subject to the payment of a tax of 4 cents per gallon on the sale 
of all motor fuels without regard to either the type, the selling 
price, or the value of the motor fuel. In upholding the statute we 
said at 298-99, 242 N.W. at 607: 

The tax is an excise tax upon the use and distribution of 
gasoline within the state. Pantorium v. McLaughlin, 116 
Neb. 61. It is not an impost tax. It applies to all motor 
vehicle fuels used and distributed within the state. .. . 

*,... The tax is in effect an excise tax imposed upon the 
sale and use of motor vehicle fuels within the state. 

The instant tax is similar in all respects to the excise tax 
imposed in the Burke case, supra. See, also, State v. Cheyenne 
County, 127 Neb. 619, 256 N. W. 67 (1934); State v. Smith, 135 
Neb. 423, 281 N.W. 851 (1938). 

In the case of Bowman v. Continental Oil Co. , 256 U.S. 642, 
41S. Ct. 606, 65 L. Ed. 1139 (1921), the U.S. Supreme Court 
was asked to pass upon a tax imposed on the domestic sale of 
gasoline under a state constitution similar to our own. In 
upholding the validity of the act, the U.S. Supreme Court said 
at 649: 

The tax imposed by the act under consideration upon the 
“sale or use of all gasoline sold or used in this State” is not 
property taxation, but in effect, as in name, an excise tax. 
We see no reason to doubt the power of the State to select 
this commodity, as distinguished from others, in order to 
impose an excise tax upon its sale and use.... 

Here, it seems clear that the tax is imposed on the privilege of 
selling cattle within this state without regard to the value of the 
property and, as an occupation or business tax, is an excise tax 
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and not a property tax. 

Having determined that the tax thus imposed by § 54-2113 is 
an excise tax and not a property tax, we turn to the question of 
whether the tax must be assessed uniformly and 
proportionately under the provisions of Neb. Const. art. VIII, 
§ |. We have previously addressed this issue and have 
concluded that the requirements of article VIII, § 1, are not 
applicable to an excise tax. In State v. Cheyenne County, supra 
at 622, 256 N.W. at 69, we said: “The generally accepted rule of 
construction appears to be that state ‘constitutional provisions 
relating to property taxes do not apply to excise taxes.’ ” The 
reason is because “[lJicense or excise taxes and property taxes 
are separate and distinct species of taxes, [and] are controlled 
and governed by rules and principles entirely different, and are 
essentially different, in both their character and their mission . . 
. 2? 53C.J.8. Licenses § 3 at 459 (1948). 

In Anderson v. Tiemann, 182 Neb. 393, 155 N.W.2d 322 
(1967), we held that a tax imposed upon the privilege of doing 
business and called a franchise tax was in fact an excise tax and 
not a property tax and, as such, was not required to be levied by 
valuation uniformly and proportionately. Such a view is totally 
consistent with the language of Neb. Const. art. VIII, § 1. To 
begin with, article VIII, § 1, provides that “[t]he necessary 
revenue of the state and its governmental subdivisions shall be 
raised by taxation in such manner as the Legislature may 
direct.’ (Emphasis supplied.) By such direction the Legislature 
is not limited to imposing property taxes but may, in fact, 
impose taxes other than property taxes. Moreover, article VIII, 
§ 1, further provides that “[t]axes, other than property taxes, 
may be authorized by law.” These two provisions make it clear 
that all taxes need not be property taxes. A further reading of 
article VIII, § 1, makes it clear that only property taxes must be 
uniform and proportionate. The language of the Constitution 
reads: ““Taxes shall be levied by valuation uniformly and 
proportionately upon all tangible property and franchises... .” 
If article VIII, § 1, consisted only of that sentence, one might 
argue that “taxes” refers to all taxes. But when it is read with the 
preceding sentence, which states that “[t]he necessary revenue 
of the state and its governmental subdivisions shall be raised by 
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taxation in such manner as the Legislature may direct,” and 
which is followed by the language “[t]axes, other than property 
taxes, may be authorized by law,” it becomes clear that the 
reference to “taxes” which must be levied uniformly and 
proportionately refers to taxes upon “all tangible property and 
franchises” as a property tax and not as an excise tax. See, also, 
In re Estate of Sanford, 90 Neb. 410, 133 N.W. 870 (1911), 
modified and rev’d on other grounds 91 Neb. 752, 137 N.W. 
864 (1912); State v. Vinsonhaler, 74 Neb. 675, 105 N.W. 472 
(1905); Rocky Mountain Lines vy. Cochran, 140 Neb. 378, 299 
N.W. 596 (1941). We therefore believe that as an excise tax its 
imposition need not be uniform and proportionate but, as here, 
may be upon each transaction. 

That leaves us, then, with the final question as to whether the 
imposition of this fee on all cattle sold is discriminatory against 
a particular class. As we have indicated, we believe it is not. 

To begin with, Neb. Const. art. VIII, § 1, itself authorizes 
treating livestock, including cattle, generally as a separate class 
without violating Neb. Const. art. III, § 18. The constitutional 
provision provides: “The Legislature may provide that 
livestock shall constitute a separate and distinct class of 
property for purposes of taxation... .” The next question that 
then arises is whether separating out cattle from other forms of 
livestock creates an unreasonable classification. In Gossman v. 
State Employees Retirement System, 177 Neb. 326, 335, 129 
N.W.2d 97, 103 (1964), we said: 

The principles to be applied to testing legislative 
classification have been well established. The difficulty 
arises in their application to a particular set of facts or a 
particular legislative act. Classification is proper if the 
special class has some reasonable distinction from other 
subjects of a like general character, which distinction bears 
some reasonable relation to the legitimate objectives and 
purposes of the legislation. The Legislature may, and 
many times must, carve out classes or distinctions that 
would appear arbitrary or unreasonable. But, on closer 
examination, it is found that the classifications are related 
to and are necessary for the accomplishment of the 
legitimate purposes of the legislation. The question is 
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always whether the things or persons classified by the Act 
form by themselves a proper and legitimate class with 
reference to the purposes of the Act. 

The legislative purpose of the Nebraska Beef Industry 
Development Act, Neb. Rev. Stat. §§ 54-2101 et seq. (Reissue 
1984), is specifically set out by the Legislature: “The 
Legislature declares it to be in the public interest that 
individuals involved in beef production and marketing be 
permitted and encouraged to develop, carry out, and 
participate in programs of research, education, market 
development, and promotion.” § 54-2103. In that regard we 
have previously held: 

What is a public purpose is primarily for the Legislature 
to determine. A public purpose has for its objective the 
promotion of the public health, safety, morals, security, 
prosperity, contentment, and the general welfare of all the 
inhabitants. No hard and fast rule can be laid down for 
determining whether a proposed expenditure of public 
funds is valid as devoted to a public use or purpose. Each 
case must be decided with reference to the object sought to 
be accomplished and to the degree and manner in which 
that object affects the public welfare. 

State ex rel. Douglas v. Nebraska Mortgage Finance Fund, 204 
Neb. 445, 457-58, 283 N.W.2d 12, 21 (1979). See, also, United 
Community Services v. The Omaha Nat. Bank, 162 Neb. 786, 
77 N.W.2d 576 (1956). 

It appears to us that the promotion of the beef industry in 
this state is indeed a public purpose, and imposing an excise tax 
on all cattle sold in order to promote the industry is a reasonable 
and distinct classification and not one that is discriminatory. 

Galyen further argues, however, that the classification is 
unreasonable in that the benefits of the act may inure to those 
outside of the beef industry who do not pay the tax. That 
argument has previously been made and rejected. In Sandberg 
v. State, 188 Neb. 335, 196 N.W.2d 501 (1972), this court 
considered the constitutionality of an increase in the cigarette 
tax. Revenues from the increased tax were allocated to the 
Beatrice State Home, the State Office Building Fund, and the 
University of Nebraska at Lincoln Field House Fund. In 
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rejecting an argument that one class of people was being 
required to pay for the benefit of another, we said at 340-41, 196 
N.W.2d at 50S: 
“If a tax levy, however, is for a public purpose, it is no 
objection to its validity that the benefits paid and the 
. persons to whom they are paid are unrelated to the persons 
taxed. Nothing is more familiar in taxation than the 
imposition of tax upon a class or upon individuals who 
enjoy no direct benefit from its expenditure, and who are 
not responsible for the condition to be remedied by the 
tax. A tax designed to be expended for a public purpose 
does not cease to be one levied for that purpose because it 
has the effect of imposing a burden upon one class of 
business enterprises in such a way as to benefit another 
class.” 

If that argument had any validity at all, then persons without 
minor children, or corporations, could very easily argue that 
they cannot be required to pay for public education. Such a 
position has never been recognized in the law. 

Galyen further argues that the imposition of the tax does not 
operate uniformly upon every member of the designated class 
because of the variances between cattle feeder operations and 
cow/calf operations. We may dispose of that argument by 
noting, first, that there is no evidence in the record to support 
that distinction and, further, that the assessment is levied upon 
the sale of each head of cattle. Therefore, the difference 
between full-grown cattle and calves appears immaterial. 

Finally, Galyen argues that, as a practical matter, there is no 
effective method of policing the collection of the tax in certain 
situations, and therefore certain individuals may not pay the 
tax. This court has previously held that the inability of 
government to enforce an act to its fullest does not affect the 
constitutionality of the act. In State, ex rel. Loseke, v. Fricke, 
126 Neb. 736, 742, 254 N.W. 409, 412 (1934), we said that the 
fact that an agency may have difficulty enforcing the act 

does not affect the validity of the act. It goes to the 
wisdom of the legislation. With that the court has no 
concern. Whether the legislature is wise or unwise; 
whether the enterprise may be profitable or unprofitable, 
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was a matter for the consideration of the legislature, and 
evidently the legislature deemed the legislation proper. 
For these reasons we find that §§ 54-2113 et seq. do not 
violate Neb. Const. art. VIII, § 1, or U.S. Const. amend. XIV. 
The judgment of the district court affirming the judgment of 
the county court finding Galyen guilty as charged must be 
affirmed. 
AFFIRMED. 


WILLIAM H. MITCHELL, APPELLANT, V. DONALDG. KESTING AND 
VRANA PAVING Co., A NEBRASKA CORPORATION, APPELLEES. 
378 N.W.2d 188 


Filed December 20, 1985. No. 84-579. 


1. Motor Vehicles: Juries: Trial. Where a motorist looks and does not see an 
approaching vehicle, or seeing one, erroneously misjudges its speed and 
distance, or for some other reason assumes that he can proceed and avoid a 
collision, the question is usually one for the jury. 

2. Motor Vehicles: Negligence. Generally, the failure to see an approaching vehicle 
is not negligence as a matter of law unless the vehicle is undisputably located ina 
favored position. 

. It is established law that a driver who fails to see another who is 
favored over him is guilty of negligence as a matter of law. 

4. Directed Verdict. In reviewing an order sustaining a motion for a directed 
verdict, all controverted facts and all inferences arising from the evidence shall 
be construed most strictly against the moving party and in favor of the party 
against whom the verdict was granted. 


Appeal from the District Court for Douglas County: JAMES 
A. BUCKLEY, Judge. Affirmed. 


John J. Hanley, for appellant. 


Dean F. Suing and Mark S. Dickhute of Katskee & Henatsch, 
for appellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 
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WHITE, J. 

This is a case of personal injury arising from an automobile 
accident which occurred on May 14, 1981. At approximately 
6:50 that morning plaintiff, William H. Mitchell, was 
proceeding northbound on 79th Street in Omaha, Nebraska, in 
his 1973 Plymouth automobile. Defendant Donald G. Kesting 
was driving a pickup truck of his employer, Vrana Paving Co., 
in the course of his employment, southbound on 79th Street. 
The vehicles were involved in a collision at the intersection of 
79th and Lake Streets. Plaintiff suffered injuries and sued 
defendants in the district court for Douglas County. The case 
was tried to a jury in May of 1984. At the close of plaintiff’s case 
the trial court sustained the motion for directed verdict in favor 
of defendants and dismissed plaintiff’s suit. Plaintiff’s motion 
for a new trial was overruled, and this appeal followed. 

Plaintiff assigns as error the trial court’s sustaining of 
defendants’ motion for directed verdict and dismissing 
plaintiff’s case. We find that the trial court acted properly, and 
we affirm. 

On the morning of the accident Mitchell entered the 
intersection of 79th and Lake Streets in preparation for making 
a left-hand turn. He testified at trial that he had his left turn 
signal on and that he looked to the north and did not see any 
approaching cars. He also testified that he did not remember 
whether he saw any approaching cars when he looked to the 
north. Mitchell described the accident as an explosion and 
stated that he did not remember whether he had started his left 
turn when he felt the explosion. He testified further that only an 
instantaneous period of time elapsed from the moment he 
entered the intersection until he felt the explosion. 

The following two statutes are applicable to the facts of this 
case. Neb. Rev. Stat. § 39-652 (Reissue 1984) provides in part: 
“(1) No person shall turn a vehicle or move right or left upon a 
roadway unless and until such movement can be made with 
reasonable safety nor without giving an appropriate signal in 
the manner provided in sections 39-653 and 39-654.” Neb. Rev. 

- Stat. § 39-636 (Reissue 1984) provides: 
The driver of a vehicle who intends to turn to the left 
within an intersection or into an alley, private road, or 


508 221 NEBRASKA REPORTS 


driveway shall yield the right-of-way to any vehicle 
approaching from the opposite direction which is within 
the intersection or approaching so close as to constitute an 
immediate hazard. 

Plaintiff argues that this case should have been allowed to go 
to the jury. In support of his position is a rule that applies where 
there is evidence showing that one vehicle was not in a favored 
position. “[T]he applicable rule is that where a motorist looks 
and does not see an approaching vehicle, or seeing one, 
erroneously misjudges its speed and distance, or for some other 
reason assumes that he can proceed and avoid a collision, the 
question is usually one for the jury.” Kremlacek v. Sedlacek, 
190 Neb. 460, 465, 209 N.W.2d 149, 154 (1973). “Generally, the 
failure to see an approaching vehicle is not negligence as a 
matter of law unless the vehicle is undisputably located in a 
favored position.” Treffer v. Seevers, 195 Neb. 114, 118, 237 
N.W.2d 114, 117 (1975). However, “‘it is established law that a 
driver who fails to see another who is favored over him is guilty 
of negligence as a matter of law.” (Emphasis supplied.) Lane v. 
State Farm Mut. Automobile Ins. Co., 209 Neb. 396, 408, 308 
N.W.2d 503, 510 (1981). 

The question which had to be decided by the trial court was 
whether there was evidence that Kesting’s vehicle was not 
located in a favored position. In reviewing an order sustaining a 
motion for a directed verdict, “all controverted facts and all 
inferences arising from the evidence shall be construed most 
strictly against the moving party and in favor of the party 
against whom the verdict was granted.” Otto v. Hongsermeier 
Farms, 217 Neb. 45, 49, 348 N.W.2d 422, 425 (1984). 

Ina recent case involving a left-hand turn onto Lake Street in 
Omaha, we found that the evidence, viewed in the light most 
favorable to the defendants, indicated that the plaintiff was not 
indisputably in a favored position. In that case there was direct 
testimony that the traffic light had turned red prior to the 
defendant’s left turn. Eden v. Spaulding, 218 Neb. 799, 359 
N.W.2d 758 (1984). 

In the instant case there is absolutely no evidence disputing 
the fact that Kesting’s vehicle was in a favored position. 
Mitchell attempted to cast doubt on the location of Kesting’s 
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vehicle prior to the collision, but the testimony of his witnesses 
failed to accomplish this. Maria Szablowski, the driver of the 
vehicle behind Mitchell’s that morning, testified that the impact 
occurred in the middle of the street. Her testimony concerning 
which way Mitchell’s car was facing before the impact was 
conflicting and not persuasive. The police officer who 
investigated the accident testified that the skid marks he 
observed were made by Kesting’s truck and were right down the 
middle of the street. He testified further that the debris which 
indicates the point of impact was in the southbound lane. 
Finally, Mitchell’s expert reconstruction witness testified that 
the impact occurred in the southbound lane, near the center of 
the intersection. 

Even construing the facts strictly against Kesting, no 
evidence was presented to show that his vehicle was not in a 
favored position over Mitchell’s vehicle. If we believe Mitchell’s 
testimony that the impact was almost instantaneous as he 
prepared to make his left-hand turn, reasonable minds could 
not differ in finding that Kesting’s truck was in a position to be 
seen by Mitchell had he not been negligent. 

He is not absolved from liability by a failure to see what 
he could have seen by the exercise of due diligence, but is 
chargeable with seeing what he should have seen. He is 
also chargeable with seeing that which is apparent or in 
plain view, with seeing that which he could have seen had 
he looked, and with knowledge of all that a prudent and 
vigilant operator would have seen. His failure to see that 
which he should have seen constitutes as much negligence 
as though he had not looked at all. ... 

60A C.J.S. Motor Vehicles § 284(3) at 158-60 (1969). The 
intersection where the collision occurred was virtually 
unobstructed, in that there was an absence of any curves or 
hills. The weather was clear and sunny at the time of the 
collision. 

There is little doubt that the evidence in the record establishes 
negligence on the part of the plaintiff or that reasonable minds 
would have found otherwise. We conclude that the trial court 
had no alternative, under the facts before it, but to direct a 
verdict in favor of defendants. 

AFFIRMED. 
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GRANT, J., dissenting. 

I respectfully dissent because I believe the questions of 
defendant’s negligence and plaintiff’s contributory negligence 
should have been submitted to the jury. Construing the 
evidence most favorably to plaintiff, it shows that the 
defendant Kesting was driving down a 25-foot-wide residential 
street with a speed limit of 25 miles per hour. Defendant was 
approaching the intersection of that street with another 
residential street at a speed of at least 45.5 miles per hour. This 
speed was calculated by the plaintiff’s expert witness and was 
based primarily on the fact that plaintiff was proceeding north 
and turning west when his car was struck by the defendant’s 
vehicle, proceeding south, with enough force to drive the 
plaintiff’s vehicle 55 feet back south and to allow the 
defendant’s truck to go through the collision point and end up 
at the southwest corner of the intersection. The fair inference to 
be drawn is that the defendant’s vehicle was proceeding at high 
speed. 

The evidence shows that plaintiff did not see the defendant’s 
pickup truck. This would mean that plaintiff was negligent. It 
should be noted, however, that the driver behind plaintiff saw 
the impact and did not see defendant’s vehicle either. 

I believe, in this posture of the case, the jury should have 
determined the comparative negligence of the two drivers. In 
view of the inference that could be drawn from the evidence 
that the defendant’s vehicle was proceeding at a rate of speed 
approximately twice the speed limit allowable, it should be a 
jury question to determine whether plaintiff’s failure to see 
defendant was more than slight when compared to defendant’s 
illegal speed in a residential area. 

I think this case should be one of those “usually . . . for the 
jury” as set out in Kremmlacek v. Sedlacek, 190 Neb. 460, 465, 
209 N.W.2d 149, 154 (1973), quoted in the majority opinion. It 
would certainly be a jury question if the defendant was driving 
100 miles per hour down this narrow street. Defendant’s speed 
of approximately twice the speed limit is a matter of degree of 
his negligence. I think we should give no legal approbation to 
such speeds. I believe the matter should have been left to the 
jury to decide. 

Krivosna, C.J., joins in this dissent. 
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ROBERT M. YOUNGET AL., APPELLANTS AND CROSS-APPELLEES, V. 
RoBertT A. LACY ET AL., APPELLEES AND CROSS-APPELLANTS. 
378 N.W.2d 192 


Filed December 20, 1985. No. 84-705. 


1. Adverse Possession. One who claims title by adverse possession must prove by a 
preponderance of the evidence that he has been in actual, continuous, exclusive, 
notorious, and adverse possession under a claim of ownership for a full 10-year 
period. 

. Title cannot be acquired without simultaneous and continuous existence 

of each element of adverse possession for the required period. 

. The sufficiency of the possession in an adverse possession case depends 
upon the character of the land and the use that can reasonably be made of it. 

4. _____. Title may not be quieted on the theory of adverse possession in the 
absence of proof of exclusive possession for a purpose to which the land is 
adapted for the statutory period. 

. The use and possession of property with the permission of the owner can 
never ripen into title by adverse possession without some change in the nature of 
the possession being brought home to the true owner. 

6. Injunction. Injunctive relief is a discretionary remedy dependent upon the 
circumstances of the case. 

. Injunction will not lie unless the right is clear, the damage is irreparable, 

and the remedy at law is inadequate to prevent a failure of justice. 


Appeal from the District Court for Scotts Bluff County: 
RoBERT O. HipPE, Judge. Affirmed. 


Robert M. Young, pro se, and, on brief, Harry R. Meister of 
Brenner & Meister Law Office, for appellants. 


John K. Sorensen of Wright & Sorensen, for appellees. 


BOSLAUGH, CAPORALE, and GRANT, JJ., and WoLE D.J., and 
COLWELL, D.J., Retired. 


BOSLAUGH, J. 

This is an appeal in an action to quiet title to a portion of Lot 
8, Lakeside Addition, located in Government Lot 4, Section 20, 
Township 23 North, Range 53 West of the 6th P.M., Scotts Bluff 
County, Nebraska. 

The trial court dismissed the plaintiffs’ petition and also 
dismissed the defendants’ cross-petition for injunctive relief. 

We review the record de novo without reference to the 
findings made by the lower court. However, when the evidence 
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is in conflict, we give weight to the fact that the trial court had 
the opportunity to observe the demeanor of the witnesses and 
view the property in dispute. Martin v. Kozuszek, 216 Neb. 
705, 345 N.W.2d 26 (1984); Mack v. Luebben, 215 Neb. 832, 
341 N.W.2d 335 (1983). , 

The plaintiffs, Robert M. Young and Inez L. Young, are the 
owners of Lots 14, 15; and 16, which lie immediately to the east 
of that portion of Lot 8 which is in controversy. The defendants 
are persons who havea record interest in the disputed property. 

Lakeside Addition was platted in 1964 by the developers, 
Leo and Helen Rychecky and George and Arlene Lemley. A 
number of the lots platted by the developers were designated as 
“road lots” and were intended to be used as roads by all of the 
owners and tenants of other lots in the addition. Paragraph 4 of 
the “Restrictions,” filed by the developers at the same time as 
the plat, provides as follows: 

4. It is further understood and agreed by all parties to 
whom these Lots are conveyed, including the grantors 
hereto, that Lots 8, 13, 17, 21, 12, and 22 are platted to be 
used as roads by the owners and tenants only of the Lots 
numbered as 18, 19, 20, 14, 15, 16, 9, 10, 11, 7, 23, 1, 2, 3, 
4, 5, and 6 of said Lakeside Addition; and in addition 
thereto the grantors do not warrant or promise in any way 
to pay the costs of developing, improving, or the upkeep 
of any of said private roads. It is further understood that 
any of the owners or tenants of said described lots in this 
paragraph have the authority because of said ownership to 
enforce this restriction as to the members of the general 
public who may use or attempt to use said private roads. 

The restrictions further provide that “all of the foregoing 
Restrictions shall run with the land and shall be binding upon 
the innure [sic] to the benefit of all grantees of lots within the 
subdivision whether immediate or remote... .” 

Lot 8 is a large, irregularly shaped lot, the west boundary of 
which is the centerline of a spillway referred to as the north inlet 
of Lake Minatare. The evidence shows Lot 8 was designed so as 
to give property owners in the addition direct access to the lake 
and provide incentive for prospective buyers to purchase 
property in the addition. 
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The plaintiff Robert Young purchased Lot 14 in Lakeside 
Addition from Leo and Helen Rychecky on March 11, 1970. 
Lot 14 is bounded on the north by Road Lot 17, on the east by 
Lot 15, on the south by Road Lot 13, and on the west by Lot 8. 
Lot 14 lies directly east of the center one-third portion of Lot 8 
which is designated as “8B” in a survey made for purposes of 
this litigation. Lot 8B is the only tract in dispute in this 
litigation. Its boundaries are the north line of Road Lot 17 
extended to the west, the centerline of the north inlet of Lake 
Minatare, the south line of Road Lot 13 extended to the west, 
and the west line of Road Lots 13 and 17 and the west line of Lot 
14. 

The surveyor testified that he was instructed as to how to 
divide Lot 8 and that there was no discernible boundary or 
noticeable division between any portions of Lot 8. 

The deed to Young recited that the property was subject to 
existing easements, rights-of-way, reservations, and restrictions 
of record, but the testimony is in conflict as to whether there 
was any discussion concerning Lot 8 at the time. Young, and 
later both he and his wife, has resided in a cabin on Lot 14 from 
1970 to the present time. 

The defendants Robert and Glenda Lacy first purchased 
property in Lakeside Addition in 1977. In 1982 the Lacys 
became concerned about the use of the road lots by various 
tenants in the addition, so they approached the record owner, 
Raymond Townsend, who did not live in Lakeside Addition. 
The Lacys thought that the road lots should be owned by 
someone living in the addition, so they asked Townsend to 
transfer title to them, which was done. In December of 1982 the 
Lacys delivered a letter to all property owners in the addition, 
stating that they were now the record owners of the road lots 
and advising the property owners of the restrictions which were 
still applicable to the road lots. All property owners were 
requested to remove any personal property that had been 
placed on the road lots. 

One who claims title by adverse possession must prove by a 
preponderance of the evidence that he has been in actual, 
continuous, exc/usive, notorious, and adverse possession under 
a claim of ownership for a full 10-year period. Steinfeldt v. 
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Klusmire, 218 Neb. 736, 359 N.W.2d 81 (1984). Furthermore, 
title cannot be acquired without simultaneous and continuous 
existence of each element of adverse possession for the required 
period. Hardt v. Eskam, 218 Neb. 81, 352 N.W.2d 583 (1984). It 
is clear from the record in this case that the plaintiffs failed to 
meet this burden of proof. 

The plaintiffs place much emphasis on their extensive 
testimony that they used Lot 8B from 1970 until the time of trial 
for the purposes for which the land was suitable. There is no 
dispute that Lot 8B was adaptable for limited purposes such as 
parking or as access to the north inlet of Lake Minatare. The 
plaintiffs argue that their use of the property for these purposes 
and as their “front yard” should be sufficient possession to give 
them title. 

The sufficiency of the possession in an adverse possession 
case depends upon the character of the land and the use that can 
reasonably be made of it. Wiedeman v. James E. Simon Co., 
Inc. , 209 Neb. 189, 307 N.W.2d 105 (1981). But, under the facts 
and circumstances in this case, possession and use of the land 
for the purposes for which it is suitable alone is not sufficient to 
acquire title by adverse possession as against the other property 
owners in Lakeside Addition. 

There is much testimony in the record from other residents of 
Lakeside Addition concerning their own unhindered use of Lot 
8B during the period of 1970 to 1982 for various purposes 
including parking and as access to Lake Minatare. Raymond 
Townsend testified that he used Lot 8, including Lot 8B, 
repeatedly from 1965 to 1980. Stan Brethour testified that he 
parked in front of the stairway on 8B probably three or four 
times a week in 1974 and that this use continued every year up to 
1980. In 1976 Brethour asked Young about fishing from Lot 8B 
and Young replied, “Don’t ask me, I don’t own it.” Robert 
Datel testified that he used Lot 8B for parking when he went 
fishing, as did Robert Lacy. 

While the law does not require that adverse possession be 
evidenced by complete enclosure and 24-hour use of the 
property for the purposes for which it is adapted, there must be 
an element of exclusivity under a claim of ownership. Weiss v. 
Meyer, 208 Neb. 429, 303 N.W.2d 765 (1981). Title may not be 
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quieted on the theory of adverse possession in the absence of 
proof of exclusive possession for a purpose to which the land is 
adapted for the statutory period. Oliver v. Thomas, 173 Neb. 
36, 112 N.W.2d 525 (1961); Cofer v. Kuhlmann, 214 Neb. 341, 
333 N.W.2d 905 (1983). There must be evidence of the intention 
of the claimant to appropriate and use the property as his own 
to the exclusion of all others. The record fails to show exclusive 
possession or use by the plaintiffs. 

The record further shows that the plaintiffs’ use of Lot 8 was 
permissive. The use and possession of property with the 
permission of the owner can never ripen into title by adverse 
possession without some change in the nature of the possession 
being brought home to the true owner. Petsch v. Widger, 214 
Neb. 390, 335 N. W.2d 254 (1983); Guynan v. Guynan, 208 Neb. 
775, 305 N.W.2d 882 (1981); McDermott v. Boman, 165 Neb. 
429, 86 N.W.2d 62 (1957). See, also, Field v. City of Lincoln, 85 
Neb. 781, 124N.W. 468 (1910). 

The plaintiffs, as owners of Lot 14, had the right to use Road 
Lots 8, 13, 17, 21, 12, and 22, as did all other property holders 
in Lakeside Addition. This right was granted by the restrictions 
filed with the plat that were made known to all purchasers of 
property in the addition. There is no evidence, other than their 
own testimony, that the Youngs ever expressed any claim of 
right adverse to their permissive use. Even then, Young testified 
that he never told any of the owners of property in Lakeside 
Addition that he owned 8B. 

Lot 8 was an unenclosed, weedy area used mainly by the 
property owners of Lakeside Addition for parking cars while 
fishing or boating at Lake Minatare. The plaintiffs’ use of the 
property was similar to that of the other property owners in 
Lakeside Addition. Their use was not exclusive nor adverse to 
the interests of the defendants or their predecessors in title. The 
plaintiffs’ use of Lot 8B as their “front yard” was with the 
permission of the title owners, and the plaintiffs did not acquire © 
title by adverse possession. 

The defendants’ cross-petition or counterclaim sought an 
injunction preventing the plaintiffs from interfering with the 
defendants’ use of the property in dispute and preventing the 
plaintiffs from storing personal property upon the land in 
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dispute. The defendants have cross-appealed from the 
judgment dismissing their cross-petition. 

The defendants’ principal complaint involves a quantity of 
logs which the plaintiffs placed upon the property in 1982. 
While Young did testify that he would not move the large pile of 
logs he had placed in the center of Lot 8B, that was before 
disposition of the suit to quiet title. 

Injunctive relief is a discretionary remedy dependent upon 
the circumstances of the case. Peters v. Langrehr, 188 Neb. 480, 
197 N. W.2d 698 (1972). Injunction will not lie unless the right is 
clear, the damage is irreparable, and the remedy at law is 
inadequate to prevent a failure of justice. Steffen v. County of 
Cuming, 195 Neb. 442, 238 N.W.2d 890 (1976). 

We think the record does not contain a sufficient showing 
that the plaintiffs will continue to violate the restrictions so as to 
justify a permanent injunction at this time. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Connie J. REZAC, APPELLEE, V. DARLAN J. REZAC, APPELLANT. 
378 N.W.2d 196 


Filed December 20, 1985. No. 84-731. 


1. Alimony: Property Division. The rules for determining alimony or division of 
property in an action for dissolution of marriage provide no mathematical 
formula by which such awards can be precisely determined. 

2. Alimony: Property Division: Appeal and Error. The fixing of alimony or 
distribution of property rests in the sound discretion of the district court, and in 
the absence of an abuse of discretion, will not be disturbed on appeal. 

3. Property Division: Appeal and Error. This court is not inclined to disturb the 
division of property made by the trial court unless it is patently unfair on the 
record. 


Appeal from the District Court for Keith County: JoHN P. © 
Murphy, Judge. Affirmed. 


Richard A. Dudden of Padley & Dudden, PC., for 
appellant. 
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Frank E. Piccolo of Murphy, Pederson, Piccolo & Pederson, 
for appellee. 


BOSLAUGH, CAPORALE, and GRANT, JJ., and WoLE D.J., and 
COLWELL, D.J., Retired. 


WoLE D.J. 

This is an appeal by the respondent from the decree of 
dissolution entered by the district court for Keith County. At 
the time of the trial in April of 1984, the parties had been 
married 18!/2 years and had two sons, ages 17 and 15. At trial 
the husband was 53 years of age and the wife 38 years of age. 
Within 3 weeks after trial the trial judge issued a memorandum 
opinion fixing values for various properties and debts of the 
parties, making division of the property and debts including a 
judgment in favor of the petitioner and against the respondent 
in the amount of $60,000 as part of the property division, 
placed custody of the two children in the father respondent, as 
recommended by both parties, required no child support of the 
petitioner, awarded the petitioner alimony of $500 per month 
for a period of 36 months, and charged costs to the respondent, 
including an allowance toward petitioner’s attorney fees in the 
amount of $1,000. 

No issue is raised by the respondent as to the alimony, 
assessment of costs, awarding of attorney fees, or the custody 
and support provisions. 

The appeal is limited to the division of property and 
allocation of debts by the court, and the respondent assigns as 
error: (1) Including the appreciated value of stock in Front 
Street, Inc., in the marital estate; (2) Including the stock in 
Pro-Ag, Inc., and Petro-Lewis, Inc., and the 1984 Ford van in 
the marital estate; (3) Including the land and building rented by 
the Animal Clinic West O Street, P.C., in the marital estate; (4) 
Awarding Connie $10,000 for her interest in a life insurance 
policy; and (5) Placing a value of $200,000 upon a 
condominium located in Steamboat Springs, Colorado. 

The rules for determining alimony or division of property in 
an action for dissolution of marriage provide no mathematical 
formula by which such awards can be precisely determined. 
They are to be determined by the facts in each case, and the 
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courts will consider all pertinent facts in reaching an award that 
is just and equitable. Hanisch v. Hanisch, 195 Neb. 204, 237 
N.W.2d 407 (1976). 

The fixing of alimony or distribution of property rests in the 
sound discretion of the district court, and in the absence of an 
abuse of discretion, will not be disturbed upon appeal. Phillips 
v. Phillips, 200 Neb. 253, 263 N.W.2d 447 (1978). 

This court is not inclined to disturb the division of property 
made by the trial court unless it is patently unfair on the record. 
Blome v. Blome, 201 Neb. 687, 271 N.W.2d 466 (1978). 

The respondent, according to the evidence, owned 
approximately 47 percent of the outstanding stock of Front 
Street, Inc. This was purchased by the respondent in 1964, prior 
to the marriage, at a cost of $23,700. The stock ownership of 
the respondent remained the same percentage until the trial. 
The court valued that stock at $120,000. During the marriage, 
the corporation made substantial improvements to the 
commercial tourist attraction, including a Putt-Putt Golf 
Course and an enlarged kitchen. These improvements were 
paid for by the corporation. No additional money investments 
were made in Front Street by the parties during the marriage. If 
the respondent’s ownership was nominal and there was an 
increase in the value of the stock during the marriage, or if the 
increase in value of the stock was strictly an inflationary 
increase, he would have a good argument that the stock should 
be viewed as continuing and separate ownership during the 
marriage and at the time of dissolution. The trial court is 
justified, however, in treating it differently when the percentage 
of ownership is substantial and improvements or additions are 
made to the corporate assets through application of corporate 
income which would otherwise be distributed to the party 
during the marriage. In this case, had the corporation not made 
substantial investments in improving its facility, the value of the 
stock may have remained about the. same but this respondent 
would have received additional income resulting in marital 
assets which would be subject to division at the time of the 
dissolution. For that reason we find no error in the court’s using 
the appreciated value of the stock at the time of the dissolution 
for the purpose of property division. 
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The respondent owned a 51-percent (or a 52-percent) interest 
in Animal Clinic West O Street, P.-C., at the time of dissolution. 
The Animal Clinic stock of the respondent was valued by the 
trial court at $26,000. In addition, the trial court valued the 
Pro-Ag stock in the sum of $2,000, the Petro-Lewis stock in the 
amount of $10,000, and the 1984 Ford van in the amount of 
$13,500. Technically speaking, those assets were owned by the 
corporation and not individually by the respondent. The result 
of the inclusion of these values as part of the assets distributed 
to the respondent was to value the Animal Clinic stock of the 
respondent at $51,500. Although this court finds that such 
personal property was not includable in the estate for the 
purposes of division, the net result is a valuation of the clinic 
stock of the respondent at $51,500, which does not appear 
prejudicial to the respondent in view of the fact that he sold 48 
percent of the stock of the clinic in 1981 for $57,600. In view of 
that evidence the total value of the clinic stock of the respondent 
is not overvalued and there is no error. 

The clinic and land were valued by the trial court at $130,000. 
This land and clinic were bought during the marriage, but the 
respondent suggests that it was purchased with proceeds of the 
sale of other property owned by the respondent prior to the 
marriage. By this assignment of error the respondent is 
suggesting that the trial court trace premarital property through 
disposition and reinvestment during the marriage so as to 
preserve the separate character for the newly acquired property. 
If this were done, it would result in the party’s having credit for 
the value of the property brought into the marriage and then a 
duplicate credit for the property acquired from those proceeds. 
Tracing property is generally an unworkable proposition 
because the parties have a tendency to suggest tracing only 
when there is an improvement in value. Although some courts 
find a justifiable reason for limited tracing of prior owned 
property, it is not error to restrict the credit to the identical 
property which is retained during the marriage or to the value of 
the property at the time of the marriage or when disposed of 
during the marriage. 

The respondent objected to the “awarding” to Connie Rezac 
the sum of $10,000 for her interest in the life insurance policy. 
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Actually, what the court did in this case was to accept the 
petitioner’s statement that the value of her insurance policy 
prior to her marriage was $10,000, and this was a part of the 
credit of $17,400 given to the petitioner as value of the property 
brought by her into the marriage. The trial court awarded her 
that life insurance policy but assigned no value to it as a part of 
the distribution. In this respect respondent is right in that the 
$10,000 should not have been a credit to the petitioner against 
property awarded to her, since she received the same property 
upon division without allocating a value. In determining 
whether an adjustment should be made for this item, the 
reviewing court needs to look at the entire picture and 
determine whether similar omissions were made with respect to 
the other party before adjusting the division based upon one 
example. In reviewing the credit situation we find that the 
evidence shows that the respondent had debts in 1965, prior to 
the marriage, of $49,740, as shown in exhibit 62. This figure 
was not taken into account by the trial court in making the 
division of the property, and it more than offsets any advantage 
obtained by the petitioner by the $10,000 credit. 

The respondent objects to the $200,000 valuation placed by 
the court upon the Colorado condominium property. The 
evidence as to the value of the condominium was in dispute. 
The wife placed the value of $236,000 on the condominium. 
The husband valued it at $150,000. Under those circumstances 
there is no error in the court’s making a finding of value of 
$200,000. 

Based upon a review of the entire evidence, this court finds 
that the net distribution to the petitioner, after eliminating the 
$10,000 credit but including the $60,000 judgment award, is in 
the sum of $118,603.59, while the net award to the respondent, 
after subtracting the judgment award, is $182,058.87. This 
difference between the amounts awarded each party is not 
disproportionate, considering that the respondent will also pay 
$18,000 in alimony and assume full financial responsibility for 
the minor children. 

This court therefore holds that the division of property and 
debts by the trial court-does not indicate any abuse of discretion 
and the decree of dissolution should be affirmed. 
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The respondent shall pay the costs in this court together with 
an allowance of $1,000 toward the petitioner’s attorney fees. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DAVID K. HARRISON, 
APPELLANT. 
378 N.W.2d 199 


Filed December 20, 1985. No. 85-123. 


1. Trial: Evidence: Juries. It is the province of the trial court, not the jury, to 

determine the admissibility of evidence. Once the trial court has made a 

determination as to admissibility, the jury is not required to reexamine that 

ruling. 
: . Itis the jury’s province to weigh the evidence and judge 
the credibility of witnesses and their testimony. The jury has the right to credit or 
reject any part or the whole of the testimony heard. 

3. Jury Instructions: Evidence. A requested jury instruction which directs the 
attention of the jury to and unduly emphasizes a part of the evidence is 
erroneous and should be refused. 

4. Trial: Hearsay: Evidence. A declaration offered to show the defendant’s state of 
mind which is too remote in point of time should be excluded as lacking 
probative value. 

5. Evidence: Appeal and Error. Generally, any error in excluding evidence that is 
cumulative is nonprejudicial. 

6. Jury Instructions: Homicide: Evidence. In a criminal homicide case where there 
is an absence of all evidence of motive on the part of the accused, the defendant, 
upon.request, is entitled to an instruction that the same is a circumstance that 
should be considered by the jury in connection with all other facts and 
circumstances in determining the guilt or innocence of the accused. However, it 
is not the province of the court to instruct the jury of the weight or bearing to be 
given to any particular circumstance. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 


James Martin Davis, for appellant. 


Robert M. Spire, Attorney General, and Calvin D. Hansen, 
for appellee. 
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KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and COLWELL, D.J., Retired. 


BOosLAUGH, J. 

The defendant, David K. Harrison, was convicted of first 
degree murder for the June 4, 1984, shooting death of his wife, 
Maria E. Harrison, and sentenced to life imprisonment. 

The defendant and his wife had separated in January of 
1984. Their marriage was troubled by infidelity and by fights 
which sometimes became physical in nature. On Saturday, June 
2, 1984, the couple fought at Susan Domek’s home. Domek, the 
defendant’s sister, testified that during that fight Maria placed 
the defendant’s gun to her head and threatened to take her own 
life. After being disarmed by the defendant, Maria left the 
house, taking the couple’s two daughters with her. She was to 
have returned the children later that day so that the defendant 
could take them swimming, but did not do so. 

The defendant made several attempts to locate the children 
that night by making phone calls and by going to Maria’s 
mother’s home as well as to the home of mutual friends. The 
friends’ home was located directly behind Maria’s mother’s 
home. One of the residents there, Linda Heriger, testified that 
Maria was at the house that night and hid in a closet when the 
defendant arrived. Heriger described the defendant as upset, 
apparently because he could not find Maria. Heriger also 
testified that the defendant told her that the longer Maria 
stayed away, the madder he was getting and that Maria “would 
be dead meat” the next time he saw her. 

On the following day, Sunday, June 3, 1984, when the 
defendant returned to the Heriger home looking for Maria, she 
again hid in a closet. The defendant returned to Heriger’s 
residence later that afternoon and Maria avoided him by 
returning to the closet. Maria stayed with Heriger that evening 
until 10:30 p.m., when she returned to her mother’s home. 

On Monday, June 4, 1984, the defendant went to Maria’s 
mother’s home, arriving at approximately 8:45 a.m. Susan 
Domek testified that his stated intention for going there was to 
pick up his daughters. 

The defendant’s version of what transpired that morning is 
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as follows. Maria allowed him into the house when he knocked 
on the back door. Once inside, the defendant asked Maria why 
she was taking the girls around strange men. When Maria 
ignored him, he began to hit her. She then went to the 
bathroom. He followed her there to change his pants. When the 
defendant began emptying his pockets to change his pants, she 
grabbed for a gun as he was removing it from his pants pocket. 
A struggle ensued and the gun accidentally discharged, striking 
Maria. The defendant then dialed 911 for help. 

At trial there was expert testimony by Marcellus Deats, a 
specialist in firearm identification, that to fire the gun involved 
in the shooting, the hammer would have had to have been 
pulled back with the thumb to its fullest “rearward” point and 
then fired by pulling the trigger. Deats also testified that his tests 
of the gun showed no malfunctions but that the gun could be 
made to accidentally discharge by “a blow on the weapon 
hammer while it was seated on a cartridge.” The defendant 
testified that the gun had previously accidentally discharged. 

There was also testimony by Dr. Jerry Wilson Jones, the 
pathologist who performed the autopsy on Maria Harrison, 
that the characteristics of the gunshot wound to Maria’s head 
were “unequivocally” those of a tight contact wound, meaning 
that the muzzle of the weapon was held tightly against the skin 
at the time of discharge. 

The defendant’s first assignment of error on appeal is that 
the district court erred in refusing to give his proposed 
instruction No. 6 on excited utterances. 

At trial, evidence and testimony were adduced to show that 
the defendant had consistently maintained that the shooting 
was an accident. The defense emphasizes the fact that the 
defendant’s first words to the 911 emergency operator were 
“Sir, I accidentally shot and killed my wife, please hurry.” The 
first police officer on the scene testified that the defendant was 
hysterical. When asked what had happened, the defendant 
responded that he and his wife had argued and that his gun had 
accidentally discharged, striking her. The defendant also told 
the officer that his wife was still alive and that he wanted the 
officer to help her. 

A paramedic who arrived on the scene testified that he was 
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met outside the house by the defendant, who implored him to 
“Help her, help her. She’s still alive.” In subsequent contacts 
with police officers investigating the shooting that morning, the 
defendant, who remained hysterical, continued to repeat the 
claim that Maria had grabbed for the gun and that he had not 
meant to kill her. 

The requested instruction, which states the rationale for the - 
admission of excited utterances, was as follows: 

During the course of this trial hearsay evidence, 
consisting of out of Court statements, has been adduced. 
Hearsay is a statement other than a statement made in 
Court at trial offered into evidence to prove the truth of 
the matter asserted. Hearsay is generally inadmissible as 
evidence unless those statements qualify as an exception to 
the hearsay rule. 

An excited utterance is a statement that relates to a 
startling event or condition made while the declarant was 
under the stress or excitement caused by an event or 
condition. 

Excited utterances are admissible even though they are 
hearsay because they may, in themselves, possess 
circumstantial qualities of trustworthiness, and because 
circumstances surrounding an incident may produce a 
condition of excitement which temporarily stills the 
capacity of reflection and produces utterances free of 
fabrication. 

The defendant contends that without the requested 
instruction the jury was without proper guidance as to how to 
deal with his excited utterances and as to the weight they should 
be accorded. 

The trial court was not required to give the requested 
instruction. 

It is the province of the trial court to determine the 
admissibility of evidence, not that of the jury. State v. West, 217 
Neb. 389, 350 N. W.2d 512 (1984). Once the trial court has made 
a determination as to admissibility, the jury is not required to 
reexamine that ruling. State v. Brittain, 212 Neb. 686, 325 
N.W.2d 141 (1982). 

It is, however, solely within the jury’s province to weigh the 
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evidence and to judge the credibility of witnesses and their 
testimony. State v. Kakela, 218 Neb. 843, 359 N.W.2d 786 
(1984); State v. Meadows, 203 Neb. 197, 277 N.W.2d 707 
(1979). The jury, as such, has the right to credit or reject any 
part or the whole of the testimony heard. State v. Meadows, 
supra; State vy. May, 174 Neb. 717, 119 N.W.2d 307 (1963), 
modified 175 Neb. 318, 121 N.W.2d 564. A jury instruction 
which directs the attention of the jury to and unduly emphasizes 
a part of the evidence should be refused. Bell v. State, 159 Neb. 
474, 67 N.W.2d 762 (1954). 

In the present case the proposed instruction would tend to 
lead the jury to the conclusion that “excited utterances” are 
more credible and should be accorded greater weight than other 
types of evidence. As such, the instruction infringes upon the 
jury’s duty to determine the weight and credibility to be 
accorded the evidence. Instructions which are likely to confuse 
or mislead the jury should not be given. State v. Samuels, 205 
Neb. 585, 289 N.W.2d 183 (1980). 

The defendant next assigns as error the trial court’s 
sustaining of a hearsay objection by the State to testimony by 
Barry Blessing, the man from whom the defendant obtained the 
gun 6 to 8 weeks prior to the shooting. Specifically, the State 
objected to Blessing’s testimony as to why the defendant wanted 
the gun. The defendant’s offer of proof was as follows: 

The defendant would expect to ask and the defendant 
would expect the witness to answer as to why he obtained 
the gun. 

The defendant would ask him: Did you have any 
conversations with David Harrison concerning why he 
obtained that gun? And the answer would be that David 
came back to him and stated that he was worried about the 
area that he was living in, which was close to Carter Lake, 
and asked if he could have the gun back for a while. 

The defendant maintains that Blessing’s testimony was 
admissible under Neb. Rev. Stat. § 27-803(2) (Reissue 1979), as 
relating to the defendant’s state of mind, to his absence of 
motive, and to premeditation. Exclusion of this evidence, it is 
claimed, prevented the defendant from receiving a fair trial. 
The essence of the defendant’s argument is that without 
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Blessing’s testimony the defendant had no evidence from the 
best witness available to rebut the prosecution’s contention that 
he had obtained the gun to kill his wife. 

A declaration offered to show the defendant’s state of mind 
which is too remote in point of time should be excluded as 
lacking probative value. 2 C. Torcia, Wharton’s Criminal 
Evidence § 307 (13th ed. 1972). In earlier cases we have refused 
to characterize statements as admissible under § 27-803(2) 
where they were offered as evidence of the defendant’s state of 
mind at a time not material to the case. State v. Rowe, 210 Neb. 
419, 315 N.W.2d 250 (1982) (out-of-court statements not 
relevant to the defendant’s mental state at the time of the alleged 
crimes are inadmissible hearsay); State v. Pelton, 197 Neb. 412, 
249 N.W.2d 484 (1977) (statement not within § 27-803(2) 
exception because defendant’s state of mind at the time of the 
statement was not a material fact). 

In the present case the suppressed testimony related to a 
conversation which occurred 6 to 8 weeks before the shooting. 
The defendant’s state of mind in April of 1984 was irrelevant. It 
was his state of mind at or about the time of the shooting that 
was the relevant fact in this case. State v. Rowe, supra. 

The defendant’s final assignment of error relates to the trial 
court’s refusal to give his proposed instruction No. 3, which 
provides as follows: ° 

The question of the motive of the defendant to kill 
Maria Harrison has been raised during the trial. While 
motive is not an essential element of the crime of Ist 
Degree Murder, evidence of lack of motive is always 
permissible as a circumstance favorable to the accused. 
Such evidence is to be considered by you with the other 
evidence bearing on the question of guilt or innocence, 
and is to be given such weight as you believe it to be fairly 
entitled to. 

The defendant’s reliance on Trobough v. State, 119 Neb. 128, 
227 N.W. 443 (1929), is misplaced. In that case this court noted 
that “while absence of all evidence of motive in a case may be 
conceded to be circumstances favorable to the defendant, still it 
is not the province of the court to instruct the jury of the weight 
or bearing to be given to any particular circumstance... .” 
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(Emphasis supplied.) Id. at 134, 227 N.W. at 445. We did, 
however, conclude that to the extent there was an absence of 
evidence as to motive, the jury should be instructed that such is 
a circumstance to be considered with all others in determining 
the guilt or innocence of the accused. 

This case is similar to State v. Samuels, 205 Neb. 585, 289 
N.W.2d 183 (1980). In Samuels the defendant was convicted of 
second degree murder and on appeal complained that the trial 
court had committed error in failing to give an instruction 
which was nearly the same as the defendant’s proposed 
instruction No. 3. 

As in Samuels, the facts in the present case do not require an 
instruction on motive because there is evidence of motive. The 
defendant himself testified that the marital problems 
experienced by the couple were linked to Maria’s infidelity. 
There is evidence that the defendant was greatly angered by not 
being able to locate his wife on the 2 days preceding the 
shooting. 

Furthermore, the statement in the proposed instruction that 
evidence as to a lack of motive is a “circumstance favorable to 
the accused” is objectionable because, as in Samuels, supra, it 
infringes upon the jury’s domain to act as the sole arbiter of the 
credibility and weight to be accorded the evidence. Egbert v. 
State, 113 Neb. 790, 205 N.W. 252 (1925). The district court 
was, therefore, correct in refusing to give the instruction which 
would have tended to mislead or confuse the jury. State v. 
Samuels, supra. 

There being no error, the judgment is affirmed. 

AFFIRMED. 
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GEORGE ALLAN, ALSO KNOWN AS JOE ALLAN, APPELLANT, V. 


MASSEY-FERGUSON, INC., A FOREIGN CORPORATION, APPELLEE. 
378 N.W.2d 664 


Filed December 27, 1985. No. 84-659. 


1, Summary Judgment. A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with any affidavits, show that 
there is no genuine issue of material fact, that the ultimate inferences to be drawn 
from those facts are clear, and that the moving party is entitled to judgment as a 
matter of law. 


2. . The burden is on the party moving for summary judgment to show that 
no issues of material fact exist, and unless that party can conclusively do so, the 
motion must be overruled. 

3. ____. Inconsidering a motion for summary judgment, the court examines the 
evidence, not to decide any issue of fact, but to discover if any real issue of fact 
exists. 


4. Breach of Contract: Limitations of Actions: Time: Causes of Action. An action 
for breach of any contract for sale must be commenced within 4 years after the 
cause of action has accrued. By the original agreement the parties may reduce 
the period of limitation to not less than | year but may not extend it. 

5. Causes of Action: Breach of Warranty: Time. A cause of action accrues when 
the breach occurs, regardless of the aggrieved party’s lack of knowledge of the 
breach. A breach of warranty occurs when tender of delivery is made, except 
that where a warranty explicitly extends to future performance of the goods and 
discovery of the breach must await the time of such performance, the cause of 
action accrues when the breach is or should have been discovered. 


Appeal from the District Court for Hall County: RICHARD L. 
DEBACKER, Judge. Reversed and remanded. 


John A. Wagoner of Wagoner Law Office, for appellant. 


Daniel M. Placzek of Luebs, Dowding, Beltzer, Leininger, 
Smith & Busick, for appellee. 


KrIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


COLWELL, D.J., Retired. 

This is an appeal from an order sustaining the 
defendant-appellee’s motion for summary judgment. We 
reverse and remand for trial. 

On September 24, 1975, plaintiff, George Allan, purchased a 
Massey-Ferguson 750 combine from Brodine, Inc., a dealer for 
the defendant manufacturer, Massey-Ferguson, Inc. 
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Massey-Ferguson manufactured and assembled the combine 
and its parts for delivery to the user. In October 1979 the 
combine began to malfunction, and on or about October 12, 
1979, Allan contacted the Massey-Ferguson dealer in Grand 
Island and requested that the dealer send someone to inspect the 
machine. Lacking the personnel to inspect the machine that 
day, the dealer gave Allan instructions over the telephone. Allan 
followed the dealer’s instructions and discovered an allegedly 
defective intake manifold gasket which allowed dust-laden air 
into the engine, causing damage to the engine. Asa result of the 
damage, Allan had the engine repaired at the cost of $4,733.67, 
which he now claims. In addition, he claims $8,170 in lost 
custom harvest work. 

Allan’s petition, filed on October 7, 1981, alleges that 
Massey-Ferguson placed into the stream of commerce an 
engine with a gasket configuration that it knew or should have 
known was defectively designed and assembled so as to result in 
failure of the gasket sealant. Allan also alleged that 
Massey-Ferguson expressly and impliedly warranted that the 
combine was designed and assembled for the purpose of 
harvesting grains of all kinds and that it would operate under 
harvest conditions without damage or the necessity of 
modifications. 

Massey-Ferguson answered, specifically denying that it gave 
Allan any warranties whatsoever and alleging that even if it 
had, Allan’s action was barred by Neb. U.C.C. § 2-725 (Reissue 
1980), the Uniform Commercial Code’s statute of limitations. 
In sustaining the defendant’s motion for summary judgment, 
the court specifically found that Allan’s action was one for 
breach of express or implied warranty and concluded that the 
suit was barred by the 4-year statute of limitations. No finding 
was directed to the cause of action for negligence. Allan then 
perfected his appeal to this court. 

Massey-Ferguson raises for the first time on appeal the 
contention that Allan’s petition fails to state and number 
separately a cause of action for negligence as required by Neb. 
Rev. Stat. § 25-805 (Reissue 1979). This deficiency in pleading, 
Massey-Ferguson argues, precludes Allan from recovering on a 
negligence theory. Massey-Ferguson does not contend that 
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Allan’s facts as pleaded fail to state a cause of action for 
negligence; it claims only that the petition does not separately 
state and number specific causes of action as required by 
§ 25-805. 

Massey-Ferguson’s complaint about Allan’s petition comes 
too late. A party may demur to a petition when one of a number 
of defects appears on the face of the petition. Neb. Rev. Stat. 
§ 25-806 (Reissue 1979). Defects not apparent on the face of the 
petition are raised in the answer. Neb. Rev. Stat. § 25-808 
(Reissue 1979); Johnson v. Platte Valley Public Power and 
Irrigation District, 133 Neb. 97, 274 N.W. 386 (1937). If no 
objection is taken by either demurrer or answer, the defendant 
waives its right to object except when the objection is to either 
the court’s jurisdiction or to the petition’s failure to state facts 
sufficient to constitute a cause of action. § 25-808. 

Even assuming for the sake of discussion that 
Massey-Ferguson’s objection was timely, we cannot say that 
Allan’s petition does not comport with § 25-805. While we 
agree that the form of Allan’s petition is less than standard, 
when applying a liberal construction to the pleadings, George 
Rose Sodding & Grading Co., Inc. v. City of Omaha, 187 Neb. 
683, 193 N.W.2d 556 (1972), appeal after remand 190 Neb. 12, 
205 N.W.2d 655 (1973), we find that the petition states separate 
causes of action for negligence and breach of warranty. 

We consider next Allan’s contention that § 2-725 does not bar 
his recovery under a breach of warranty theory. Section 2-725 
provides in pertinent part: 

(1) An action for breach of any contract for sale must be 
commenced within four years after the cause of action has 
accrued. By the original agreement the parties may reduce 
the period of limitation to not less than one year but may 
not extend it. 

(2) A cause of action accrues when the breach occurs, 
regardless of the aggrieved party’s lack of knowledge of 
the breach. A breach of warranty occurs when tender of 
delivery is made, except that where a warranty explicitly 
extends to future performance of the goods and discovery 
of the breach must await the time of such performance the 
cause of action accrues when the breach is or should have 
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been discovered. 
(Emphasis supplied.) 

This court interpreted and applied § 2-725 in Grand Island 
School Dist. #2 v. Celotex Corp., 203 Neb. 559, 279 N. W.2d 603 
(1979), holding that an action for breach of warranty in the sale 
of goods must be commenced within 4 years of tender of 
delivery, that the failure to discover the breach prevents the 
running of the statute only when the warranty explicitly extends 
to future performance, and that an implied warranty cannot 
explicitly extend to future performance. 

In Celotex a manufacturer of roofing materials had given a 
guaranty bond under which it promised to repair leaks in the 
roof caused by ordinary wear and tear for a period of 20 years. 
We found that the bond did not constitute a warranty as to the 
future performance of the goods and held that the discovery 
exception in § 2-725(2) “applies only where the seller explicitly 
states, for example, that the product will ‘last for 10 years.’ ” 
(Emphasis in original.) 203 Neb. at 568, 279 N. W.2d at 609. 

We refined the Celotex rule in Moore y. Puget Sound 
Plywood, 214 Neb. 14, 332 N.W.2d 212 (1983), a case involving 
a purported implied warranty given by a manufacturer of lauan 
siding. The manufacturer pleaded affirmatively that the action 
for breach of implied merchantability and fitness for a 
particular purpose was barred by the statute of limitations in 
§ 2-725. At trial the parties stipulated that the trial court could 
take judicial notice that siding is ordinarily supposed to “last 
the life of the house.” 214 Neb. at 16, 332 N.W.2d at 214. We 
found that the seller had given an express oral warranty under 
Neb. U.C.C. § 2-313 (Reissue 1980) when it represented that 
the product was “siding” and that the description of the goods 
as “siding” created an express warranty that explicitly extended 
to future performance of the siding: “[I]n light of the 
expectations of the parties, the warranty . .. extended explicitly 
to future performance.” 214 Neb. at 17, 332 N.W.2d at 215. 
Under these circumstances the buyer’s cause of action was 
found not to accrue until the breach was discovered. 

A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with any 
affidavits, show that there is no genuine issue of material fact, 
that the ultimate inferences to be drawn from those facts are 
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clear, and that the moving party is entitled to judgment as a 
matter of law. Smith v. Baker’s Local No. 433 Welfare Fund, 
ante p. 215, 375 N.W.2d 922 (1985). The burden is on the 
party moving for summary judgment to show that no issues of 
material fact exist, and unless that party can conclusively do so, 
the motion must be overruled. In considering a motion for 
summary judgment, the court examines the evidence, not to 
decide any issue of fact, but to discover if any real issue of fact 
exists. Green v. Village of Terrytown, 189 Neb. 615, 204 
N.W.2d 152 (1973). 

The record does not provide us the opportunity to review 
fully the evidence to determine whether genuine issues of 
material fact exist concerning the application of the statute of 
limitations to the warranty issue. As we have already stated, 
Allan alleged breach of express and implied warranties in his 
petition. In its answer Massey-Ferguson specifically denied that 
it had given any warranties whatsoever on the combine or its 
engine. However, there is evidence making reference to an 
exhibit 6, which is not in the record, referring to a combination 
sales contract, security agreement, and warranty and creating 
an inference of other terms or agreements supporting the 
plaintiff’s position. Massey-Ferguson offers no affidavits, 
admissions, or deposition testimony in support of a prima facie 
showing that no warranty, or at least a limited warranty, existed 
so as to preclude Allan as a matter of law from relying upon the 
§ 2-725(2) discovery exception. 

We are left to wonder about the existence or scope of any 
implied or express warranties or any representations made or 
expectations raised in the course of the transaction. In a 
summary judgment action any reasonable doubt touching the 
existence of a material issue of fact will be resolved against the 
moving party. Clemens Mobile Homes, Inc., v. Guerdon 
Industries, Inc., 199 Neb. 555, 260 N.W.2d 310 (1977). Because 
Massey-Ferguson has not met its burden of showing that no 
genuine issue of material fact exists, thereby entitling it to 
judgment as a matter of law on the issue of warranty, we reverse 
and remand to the district court for trial on all issues. 

REVERSED AND REMANDED. 

KRIvosHA, C.J., concurs in the result. 
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Marva L. BLACK, APPELLEE, V. JON S. BLACK, APPELLANT. 
378 N.W.2d 849 
Filed December 27, 1985. No. 84-697. 


1. Property Division. The division of property in a dissolution case is based on 
equitable principles, and its purpose is to divide the marital assets equitably. 


2. _____. Ultimately, the test for division of property in a dissolution case is one of 
reasonableness. 
3. _____.. There is no mathematical formula by which awards of division of 


property can be precisely determined, because each depends upon the facts of 
the particular case. 

4. Property Division: Appeal and Error. A division of property award will not be 
disturbed on appeal unless it is patently unfair. 

5. Property Division. The debts of the parties should be considered in making a 
property division. 

6. _____. Losses as well as gains should be divided equitably between the parties in 
a dissolution case. 


Appeal from the District Court for Jefferson County: 
WILLIAM B. Rist, Judge. Affirmed as modified. 


Patrick W. Healey of Healey, Brown, Wieland, Kluender, 
Atwood & Jacobs, for appellant. 


Donald C. Sass, for appellee. 


BosLAUGH, HASTINGS, SHANAHAN, and GRANT, JJ., and 
BRODKEY, J., Retired. 


PER CURIAM. 

This is an appeal in a marital dissolution case. On August 10, 
1984, the district court dissolved the marriage of Marva L. 
Black, petitioner, and Jon S. Black, respondent. The 
respondent was awarded an undivided three-fourths interest in 
the main asset of the parties, 750 acres of farmland plus 
improvements. The petitioner was awarded an undivided 
one-fourth interest in the property. Possession was awarded to 
the respondent. 

The court further ordered the respondent to hold the 
petitioner harmless for all indebtedness on the property and 
“should pay to petitioner for her interest in said real estate and 
in consideration of the contributions she has made toward the 
purchase of his interest in the sum of $150,000,” payable 
$30,000 on December 1, 1984, and the balance in installments 
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of $1,000 per month, with rights of acceleration and 
foreclosure. The costs, including a $2,000 attorney fee, were 
taxed to the respondent. The respondent has appealed and has 
assigned as error the division of property and the taxing of 
attorney fees. 

The parties were married June 10, 1976. The petitioner was 
then 41 and the respondent 34. No children were born of the 
marriage, but petitioner was the custodial parent of two 
children from a previous marriage. The petitioner moved out of 
the parties’ residence on November 19, 1983, and filed this 
action on January 9, 1984. 

During the marriage, the respondent was engaged and 
employed solely in farming. The petitioner did not work full 
time outside of the home until 1980, when she became a legal 
secretary. There is ample evidence of petitioner’s earnings for 
the years 1980 to 1983 but no evidence of respondent’s earnings 
or income for any of the years the parties were married. 

The petitioner testified and the district court found that she 
brought substantial assets into the marriage. These assets were 
derived mainly from her previous marriage and the division of 
property awarded her when that marriage was dissolved. In that 
decree she was awarded $132,000 in property settlement, of 
which she received $81,058 while married to the respondent. 
Just prior to her marriage to the respondent she received 
approximately $65,000 in cash from the sale of real estate that 
had been awarded to her. She received $25,391 in child support 
during her marriage to respondent. The petitioner further 
testified that she had $1,000 in cash and some life insurance 
policies which she cashed for $3,000. It is apparent from the 
record that all of the funds were either deposited in the joint 
account of the parties, used to pay off farm indebtedness, or 
used to purchase various items, including real property. 

The record shows that the respondent also brought 
substantial assets into the marriage. At the time of the marriage 
the respondent owned a one-third interest in a partnership with 
his mother, Mildred Black, and his brother, Clarence Black. 
The partnership owned a 750-acre tract of land in Jefferson 
County, Nebraska. The respondent and his brother operated a 
jointly owned hog farm on the property. The district court 
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found that the fair market value of the property at the time of 
the parties’ marriage was $450,000 and was subject to a 
$137,000 mortgage. The respondent’s one-third interest was 
thus worth $104,300. 

Additionally, the respondent had an undivided one-half 
interest in farm machinery, which was valued at $23,020 at the 
time of marriage. Both parties had items of personal property, 
including motor vehicles, the values of which are not shown in 
the record. 

On August 27, 1976, the respondent’s mother, Mildred 
Black, conveyed her one-third interest in the property to the 
two sons. The respondent’s one-half interest in the property was 
then worth approximately $156,500. 

On August 31, 1976, the parties purchased Clarence Black’s 
one-half interest in the 750-acre property for $140,000 plus 
assumption of all indebtedness associated with the property. 
This resulted in the respondent having a three-fourths interest 
in the property and the petitioner a one-fourth interest. A 
$50,000 downpayment was made from cash the petitioner had 
brought into their marriage. 

At the time of the decree there was $112,998 due on the 
mortgage and $118,450 due on the purchase contract. 

On April 8, 1977, the parties assigned the purchase contract 
to the First National Bank of Fairbury, Nebraska, as security 
for certain loans, but it is not clear from the record whether the 
loans were preexisting or were made at the time of the 
assignment. The respondent testified there was indebtedness 
due the First National Bank of Fairbury, Nebraska, in the 
amount of $292,246, but the record does not show how that 
debt relates to the assignment made in 1977. 

The district court found that the farmland had a value of 
$700 an acre, or $525,000. The improvements, consisting 
mainly of the residence, swimming pool, and various farm 
buildings, were valued at $120,000. Although the respondent 
testified that the money which had been borrowed to build the 
residence has not been repaid, there is no testimony as to which 
of the debts were incurred for that purpose. 

The district court allocated all of the indebtedness of the 
parties, amounting to $581,081, to the respondent and ordered 
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that he hold the petitioner harmless with respect thereto. 

The decree allocated various items of personal property 
which were not valued and awarded the respondent the farm 
machinery valued at $42,000 and the livestock valued at 
$27,000. 

Generally, the division of property in a dissolution case is 
based on equitable principles, and its purpose is to divide the 
marital assets equitably. Neb. Rev. Stat. § 42-365 (Reissue 
1984). Ultimately, the test is one of reasonableness. Burger v. 
Burger, 215 Neb. 699, 340 N.W.2d 400 (1983). There is no 
mathematical formula by which such awards can be precisely 
determined, because each depends upon the facts of the 
particular case. McCollister v. McCollister, 219 Neb. 711, 365 
N.W.2d 825 (1985); Lord v. Lord, 213 Neb. 557, 330 N.W.2d 
492 (1983). A division of property award will not be disturbed 
on appeal unless it is patently unfair. Edwards v. Edwards, 199 
Neb. 581, 260 N. W.2d 319 (1977). 

As we view the record, the division of the marital estate 
which was made in this case is patently unfair. The total value of 
the assets is approximately $714,000. After subtracting the 
indebtedness, the net value of the marital estate is 
approximately $132,919. 

The debts of the parties should be considered in making a 
property division. Choat v. Choat, 218 Neb. 875, 359 N.W.2d 
810 (1984). We have consistently spoken of dividing the net 
marital estate. See, McCollister v. McCollister, supra; Gleason 
v. Gleason, 218 Neb. 629, 357 N.W.2d 465 (1984); Martin v. 
Martin, 215 Neb. 508, 339 N.W.2d 754 (1983); Grummert v. 
Grummert, 195 Neb. 148, 237 N.W.2d 126 (1975); Kula v. Kula, 
181 Neb. 531, 149 N.W.2d 430 (1967). 

The values of the parties’ separate contributions to the 
marriage are almost equal. Petitioner contributed cash totaling 
approximately $171,500, while respondent brought in property 
and machinery valued at approximately $179,500. Thus, it is 
equitable to divide equally the net marital estate, which consists 
principally of the 750-acre property and the machinery and 
livestock, minus the indebtedness of the parties. The parties lost 
substantial amounts of money during the marriage, and the 
losses as well as the gains should be divided equitably between 
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the parties. See Loukota v. Loukota, 177 Neb. 355, 128 N.W.2d 
809 (1964). 

Both parties have expressed a willingness to accept an equal 
division of the proceeds remaining, if any, after a sale of the 
property and payment of the indebtedness. We think this is an 
equitable resolution of the matter. 

We find no abuse of discretion in regard to the attorney fee 
awarded to the petitioner by the district court. 

The judgment is modified to provide that the respondent 
shall have the option to acquire title to the real estate and 
improvements, machinery, and livestock by payment of 
$66,500 to the clerk of the district court for the benefit of the 
petitioner within 6 months from the date of the judgment on the 
mandate of this court. In the event the respondent fails to 
exercise that option, the real estate and improvements, 
machinery, and livestock shall, upon the application of either 
party, be sold as upon execution, and any proceeds remaining 
after payment of the indebtedness of the parties shall be divided 
equally between them. The judgment is in all other respects 
affirmed. 

Each party shall pay his or her own costs and attorney fees. 

AFFIRMED AS MODIFIED. 


JOSEPH B. BERNADT, APPELLEE, V. SUBURBAN AIR, INC., A 
NEBRASKA CORPORATION, AND JAY A. YODER, APPELLANTS. 
378 N.W.2d 852 


Filed December 27, 1985. No. 84-739. 


1. Expert Witnesses. The admission of opinion testimony of an expert is generally 
discretionary with the trial court, and the determination of its weight is largely a 
matter for the jury. A general objection as to foundation toa question requesting 
the opinion of a witness does not reach the issue of the qualification of the 
witness as an expert. 
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2. _____. Both the court and opposing counsel are entitled to know that an 
objection goes to the qualifications of the witness as an expert rather than to the 
factual foundation for the opinion. 

. If a hypothetical question, calling for expert skill or knowledge, is so 
framed as to fairly and reasonably reflect the facts proved by any of the 
witnesses in the case, it will be sufficient. 

4. Directed Verdict. A party against whom a directed verdict is requested is entitled 
to have every controverted fact resolved in favor of that party and to have the 
benefit of every inference that can reasonably be deduced from the evidence. 

. Acourt should not decide an issue as a matter of law unless the facts 
adduced to sustain an issue are such that reasonable minds can draw but one 
conclusion therefrom. 

6. Appeal and Error. Error may not be predicated upon a ruling which admits or 
excludes evidence unless a substantial right of the party is affected. 


Appeal from the District Court for Pawnee County: ROBERT 
T. Finn, Judge. Affirmed. 


William J. Panec, for appellants. 


Michael E. Willet and James G. Sharp of Everson, Noble, 
Wullschleger, Sutter, Sharp, Korslund & Willet, for appellee. 


KrIivosHa, C.J., and CAPORALE, J., and BLUE and 
OLBERDING, D. JJ., and CoLwE Lt, D.J., Retired. 


BiuE, D.J. 

On July 26, 1982, Joseph B. Bernadt, plaintiff, employed 
Jay A. Yoder, defendant, to give him a flight review and check 
ride in plaintiff’s Cessna 182 aircraft. Yoder was an FAA 
certified flight instructor and an employee of Suburban Air, 
Inc., defendant. Bernadt and Yoder took off from Pawnee City 
airport, with Bernadt flying Bernadt’s aircraft. Shortly 
thereafter, the engine of the aircraft misfired and quit 
operating. Both parties agree that Bernadt was flying the 
aircraft at the timé the engine quit; however, their testimony as 
to what happened from there on is in conflict. 

Bernadt claims that he continued to fly the plane to a point 
approximately 20 feet above the ground near the emergency 
landing field and that as they crossed over a fence, Yoder turned 
the plane to the right, which caused the plane to crash into the 
ground. Yoder claims that he took control of the aircraft as 
soon as the engine quit and flew it to within 10 to 20 feet above 
the ground and that just before they reached a fence, Bernadt 
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grabbed the control wheel and pulled back on it, causing the 
plane to stall and crash. 

The jury returned a verdict for Bernadt, for damages to his 
airplane, against Suburban Air, Inc., and its employee, Jay A. 
Yoder, who have taken this appeal. 

The defendants assign the following errors: 

1. The Trial Court erred in allowing the witness Charles 
Thomas to testify as an expert and to give. his opinion 
about the ability to land an aircraft in the emergency 
landing field where the accident occurred and as to the 
cause of the accident. 

2. The Trial Court erred in permitting the Plaintiff’s 
evidence of an experiment by Plaintiff’s expert witness 
when the facts constituting the basis of the experiment 
were substantially different than the facts existing at the 
time of the damage to the Plaintiff’s property. 

3. The Trial Court erred in permitting the Plaintiff’s 
expert witness to give his opinion in response to an 
improper hypothetical question. 

4. The Trial Court erred in overruling the Defendants’ 
Motion for a directed verdict at the close of the Plaintiff's 
case. 

5. The Trial Court erred in sustaining Plaintiff’s Motion 
in Limine which prevented the Defendant-Appellants 
from introducing evidence bearing on the credibility of the 
Plaintiff. 

The plaintiff introduced evidence from Charles Thomas, an 
expert witness. Thomas is an aerial applicator of farm 
chemicals. He has both a private and a commercial pilot’s 
license and flies daily, with a total of approximately 13,600 
hours of flight time. He has flown many types of aircraft and 
has approximately 200 hours of experience flying a Cessna 182, 
which is the type owned by plaintiff. 

Thomas testified without objection that, after the crash, he 
landed a Cessna 188 on the field where plaintiff’s plane had 
crashed. The Cessna 188 is a larger plane than the Cessna 182 
which was owned by plaintiff. Thomas was asked if he had an 
opinion whether plaintiff’s plane, assuming a southerly wind of 
5 m.p.h. and a temperature of 90 to 95°F, could have landed 


540 221 NEBRASKA REPORTS 


safely if it had continued in a southerly approach and landed in 
a southerly direction. The objection was: “And that’s objected 
to for the reason that it’s an improper hypothetical question, 
does not contain all the facts; and there’s insufficient 
foundation, and it’s an attempt to draw a comparison without 
sufficient facts.” The objection was overruled, and the witness 
answered, “That it could have been landed safely.” 

Thomas was also asked for his opinion as to the cause of the 
crash. The objection was on the basis of insufficient 
foundation, speculation, not the proper area of expert 
testimony, and that it was an improper hypothetical question. 
The objection was overruled and the witness stated, “When the 
aircraft is turned that close to the ground it causes it to 
cartwheel.” 

Defendants claim that it was error to allow Charles Thomas 
to testify as an expert witness, in that it was not shown that he 
was qualified. A review of the evidence reveals that defendants 
did not object that Thomas did not possess the necessary 
qualifications to qualify as an expert; only general objections 
were made in connection with the questions that called for an 
opinion. In State v. Bideaux, 219 Neb. 718, 365 N.W.2d 830 
(1985), a fire chief was asked to give his opinion as to the cause 
of a fire, and the objection was lack of foundation. The court 
stated that a general objection on foundation does not reach the 
qualifications of the witness, as the court and opposing counsel 
are entitled to know that the objection goes to the qualifications 
of the witness as an expert rather than to the factual foundation 
for the opinion. The admission of opinion testimony of an 
expert is generally discretionary with the trial court, and the 
determination of its weight is largely a matter for the jury. It 
follows that the defendants’ claim that Thomas should not have 
been permitted to testify as an expert has no basis. 

Defendants also claim that it was error to allow testimony of 
Thomas that he landed on the emergency field. However, the 
record shows no objection to this testimony; therefore, this 
assignment of error will not be considered. 

Defendants allege that Thomas was allowed to answer an 
improper hypothetical question which asked for his opinion as 
to whether plaintiff’s plane could have landed. There is no 
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question that this is a proper subject of expert testimony. Neb. 

Rev. Stat. § 27-702 (Reissue 1979). It also appears that the 

hypothetical question was proper. The question referred to a 

southerly wind of 5 m.p.h. and a temperature of 90 to 95 °F. 

This fairly reflects the evidence. In Morris v. Laaker, 213 Neb. 

868, 873, 331 N.W.2d 807, 810 (1983), this court stated: 
However, there is nothing wrong with an expert witness 
expressing an opinion based on facts “perceived by or 
made known to him.” Neb. Rev. Stat. § 27-703 (Reissue 
1979). If a hypothetical question, calling for expert skill or 
knowledge, is so framed as to fairly and reasonably reflect 
the facts proved by any of the witnesses in the case, it will 
be sufficient. 

Defendants assign as error the overruling of defendants’ 
motion for a directed verdict at the close of the plaintiff’s case. 
It appears that it was not error to refuse to direct a verdict. 
There was sufficient evidence to sustain a finding for the 
plaintiff. A party against whom a motion for directed verdict is 
aimed is entitled to have every controverted fact resolved in his 
favor and to have the benefit of every inference that can 
reasonably be deduced from the evidence. The'court should not 
decide an issue as a matter of law unless the facts adduced to 
sustain an issue are such that reasonable minds can draw but 
one conclusion therefrom. Foltz v. Northwestern Bell Tel. Co., 
ante p. 201, 376 N. W.2d 301 (1985). 

Defendants also claim but do not argue that the trial court 
erred in sustaining plaintiff’s motion in limine. Defendants fail 
to point out the motion in limine to which this claim is directed. 
However, a review of the motions in limine that were made by 
the plaintiff, and sustained in part, allows us to dispose of this 
assignment by reference to Neb. Rev. Stat. § 27-103 (Reissue 
1979): “(1) Error may not be predicated upon a ruling which 
admits or excludes evidence unless a substantial right of the 
party is affected.” 

No substantial right of the defendants was affected by this 
ruling. 

For the foregoing reasons the judgment of the district court 
is affirmed. 

AFFIRMED. 
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IMOGENE M. RICHARDS, DOING BUSINESS AS SMOKEHOUSE 
SALOON, APPELLANT, V. NEBRASKA LIQUOR CONTROL 
COMMISSION, APPELLEE. 

378 N.W.2d 667 


Filed December 27, 1985. No. 84-788. 


1. Liquor Licenses: Proof. An applicant for a liquor license before the Nebraska 
Liquor Control! Commission has the burden to show that the granting of such 
license is or will be required by the present or future public convenience and 
necessity. 

2. Liquor Licenses. The Nebraska Liquor Control Commission, while having 
broad discretion in the granting or denial of an application for a liquor license, 
must base its findings upon substantial evidence and may not be arbitrary or 
capricious. 

3. Liquor Licenses: Records: Evidence. A party-applicant who consents at a 
hearing upon an application for a liquor license to the receipt into evidence by 
the Nebraska Liquor Control Commission of proceedings involving a prior 
application by the same party for the same license may not thereafter complain 
of the consideration by the commission of such prior proceedings with respect to 
the pending application. 


Appeal from the District Court for Lancaster County: 
DonaLDE. EnDAcotTr, Judge. Affirmed. 


Rebecca E. Miller of Miller Law Office, for appellant. 


A. Eugene Crump, Deputy Attorney General, and Terry R. 
Schaaf, for appellee. 


BosLAUGH, HAsTINGs, and GRANT, JJ., and Bropkey, J., 
Retired, and Rist, D.J. 


Rist, D.J. 

This is an appeal by Imogene M. Richards, doing business as 
Smokehouse Saloon, from the order of the district court for 
Lancaster County, Nebraska, affirming the order of the 
Nebraska Liquor Control Commission denying her application 
for a retail Class C liquor license in the village of Axtell, 
Nebraska. 

The record reflects that the applicant first applied for such 
license on May 4, 1983. The village board of Axtell held a 
special meeting, following which it recommended that the 
application be denied. On June 29, 1983, the commission 
notified appellant that it would hold a hearing on July 14, 1983, 
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to consider the action of the village board recommending denial 
of the application and whether appellant could demonstrate 
that such license was required by the present or future public 
convenience and necessity as required by Neb. Rev. Stat. 
§ 53-132(2)(d) (Cum. Supp. 1982). Following this hearing, the 
commission, on July 15, 1983, entered its order finding in part 
that the commission had considered all of the evidence 
presented pertaining to all of the factors enumerated in 
§ 53-132(3), found that the applicant had not met the burden of 
establishing that the issuance of the license would satisfy a 
present or future public convenience and necessity, and denied 
the application. 

Appellant appealed this order to the district court for 
Lancaster County, Nebraska, which court, after hearing, 
entered its order on March 26, 1984, affirming the denial of the 
application. No appeal was taken from this affirmance. 

On April 3, 1984, appellant filed a second application with 
the commission for such license. No public hearing was held 
thereon by the village board because of a temporary restraining 
order obtained by appellant in the district court for Kearney 
County, Nebraska, ostensibly because of a faulty published 
notice of hearing for such meeting, and no action was taken by 
the village board with respect to the second application. 

A hearing was held by the commission on May 17, 1984, to 
consider the second application, at which appellant was again 
represented by counsel. It was stipulated by appellant’s counsel 
and counsel for the village of Axtell and the commission that 
the entirety of the record concerning the previous application 
be included in the record of the second hearing for 
consideration by the commission, and was so received. 
Additional evidence was also received on behalf of both the 
appellant and those opposing the granting of the application. 

On May 22, 1984, the commission entered its order, which 
contained the following findings: 

1. That the local governing body [of the village] made no 
recommendation. 

2. That a citizens protest was filed against said 
application. 

3. Thatina previous application this Commission found 
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that this license was not required by the present or 
future public convenience and necessity and this 
finding was upheld by the Lancaster County District 
Court. 

4, That there does not appear to have been a change in 
circumstances since the original application sufficient 
to alter the conclusion as to need previously made. 

The commission thereupon denied the second application. 

Appellant appealed to the district court for Lancaster 
County, Nebraska, where hearing was held August 27, 1984. At 
that hearing appellant offered into evidence the record before 
the commission on its hearing of the second application, which 
_ included not only the proceedings in evidence of that hearing 
but also all of the records and evidence respecting the hearing 
on the first application before the commission and the record 
before the district court for Lancaster County, Nebraska, 
respecting that first application. All such exhibits were 
received. 

Following the hearing of August 27, 1984, the district court 
entered its order on September 5, 1984, which, after noting the 
standard of review and the appellant’s burden, found that the 
commission in considering a previous application by appellant 
for the same location had determined that appellant failed to 
carry her burden of proof, which determination had been 
affirmed by the district court, and that with respect to the 
second application, the commission had not found sufficient 
changes in circumstances since the time of the first application 
to alter or change its previous findings that appellant had not 
sustained her burden. The court further found in reviewing the 
evidence presented at the second hearing before the commission 
that the commission had not acted unreasonably or arbitrarily 
in denying the second application, and affirmed the 
commission’s denial thereof. 

From this latter order appellant now appeals to this court, 
assigning as error: (1) The trial court erred in finding the record. 
before the commission contained competent evidence upon 
which denial of the application could be premised. (2) The trial | 
court erred in finding the record before the commission 
contained competent evidence upon which the commission 
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could find appellant failed to meet the criteria of 
§ 53-132(2)(d). (3) The trial court erred in failing to find 
appellant had been denied due process when she had not been 
given notice or opportunity to present evidence on issues she 
was required to meet. 

At the hearing before the commission, appellant had the 
burden of proof to show that the issuance of the license is or will 
be required by the present or future public convenience and 
necessity. § 53-132(2)(d); Kerrey’s, Inc. v. Neb. Liquor Control 
Comm. , 213 Neb. 442, 329 N.W.2d 364 (1983). 

A review of the evidence received by the commission at the 
second hearing shows that Axtell is a village with a mean 
population slightly in excess of 600 persons; that it was 
presently served by one establishment with a retail Class C 
liquor license; that, while the evidence was in dispute, there 
were letters and testimony at both hearings to the effect that the 
needs of the community were being met by the present licensee 
and that there was no present or future necessity for an 
additional retail liquor establishment; that the proposed 
location of the appellant’s business would create problems of 
traffic safety; and that additional law enforcement would be 
required in the village, the present enforcement being 
inadequate to meet the needs caused by a second licensee. These 
are matters the commission, by statute, was to consider. 
Numerous letters of protest to the application were received 
outlining the matters above referred to, and petitions of protest 
containing approximately 130 signatures of residents of the 
village were filed with the commission. As indicated, there was 
evidence offered contrary to the above positions and claims, 
but given the fact that by statute the commission was the finder 
of fact with broad discretion in determining whether a license 
should be granted, T & N P Co., Inc. v. Nebraska Liquor 
Control Commission, 189 Neb. 708, 204 N.W.2d 809 (1973), 
and that review in this court is limited to a determination of 
whether the commission’s findings were supported by 
substantial evidence or were arbitrary or capricious, 
McChesney v. City of No. Platte, 216 Neb. 416, 343 N.W.2d 
925 (1984), it cannot be fairly said that there was no substantial 
evidence to support the commission’s findings and order or that 
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such action was arbitrary or capricious. We therefore find that 
appellant’s first two assignments of error are not sustained by 
the record. 

The third assignment of error is appellant’s claim she was 
denied due process by not being given notice or opportunity to 
present evidence on issues she was required to meet. This is 
premised upon her claim that she had no notice the commission 
would consider its previous record and findings on the first 
application or those of the district court concerning that 
application, and was therefore denied an opportunity to meet 
these issues. The notice of hearing by the commission in the 
instant case advised appellant it would be held because of a 
citizens protest and to determine whether or not the appellant 
could demonstrate the license was required by present or future 
public convenience and necessity as required by § 53-132. 

It is first noted that appellant, at the second commission 
hearing, concurred and agreed with the submission of the entire 
record of the first proceeding before the commission and of the 
district court proceeding concerning the same. In such 
circumstances appellant can hardly complain of the 
commission’s receiving such record in evidence. Had appellant 
felt it improper the commission consider such record because of 
lack of notice or for any other reason, she should have objected 
to the offer of these proceedings. She did not object, but, 
instead, agreed to the receipt of the record in evidence, and she 
cannot now complain of the commission’s considering the 
same, including a review of its previous findings and order. 

Secondly, the commission, at the second hearing, gave 
appellant opportunity to present additional evidence and, after 
considering both the record of the first proceeding and the 
additional evidence offered at the second hearing, made its 
findings that no evidence had been received as would warrant it 
to now grant the second application. It is clear that the 
commission in its hearing on the second application 
reconsidered its findings and order in the first proceeding in 
light of both the record of that first proceeding as well as the 
new evidence received in the second proceeding, and did so in 
compliance with the statute. 

No additional burden was placed upon appellant with 
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respect to her second application. It remained what it had 
always been. Her burden of proof was to show that the 
consideration of the record of the first proceeding, to which she 
consented, together with the additional evidence offered in the 
second proceeding, was sufficient to meet the burden of proof 
as required by statute and this court’s decision in Kerrey’s, Inc. 
v. Neb. Liquor Control Comm., 213 Neb. 442, 329 N.W.2d 364 
(1983). She failed a second time to meet that burden of proof. 
There is no merit to appellant’s third assignment of error. 
The order of the district court is affirmed. 
AFFIRMED. 


JOHN TIWALD, APPELLANT, V. JOHN L. DEWEY, M.D., APPELLEE. 
378 N.W.2d 671 


Filed December 27, 1985. No. 84-794. 


1. Summary Judgment. A motion for summary judgment will be sustained 
whenever there is no genuine issue of material fact, the ultimate inferences to be 
drawn from those facts are clear, and the moving party is entitled to judgment as 
a matter of law. 

2. Limitations of Actions: Time. The time when a statute of limitations commences 
to run must be determined by the facts of each case. 

3. Causes of Action: Medical Malpractice: Limitations of Actions: Time. A cause 
of action for professional malpractice accrues and the statute of limitations 
begins to run at the time of the act or omission which is alleged to be the 
professional negligence that is the basis for the cause of action. 


Appeal from the District Court for Douglas County: JAMEs 
A. BUCKLEY, Judge. Affirmed. 


Michael G. Goodman of Matthews & Cannon, PC., for 
appellant. 


John R. Douglas of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee. 


KrIvosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


BOSLAUGH, J. 
This is an appeal in a medical malpractice action brought by 
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the plaintiff, John Tiwald, against Dr. John L. Dewey, the 
defendant. The district court sustained the defendant’s motion 
for summary judgment and dismissed the petition. The court 
specifically found that the cause of action was barred by the 
10-year statute of repose, Neb. Rev. Stat. § 25-222 (Reissue 
1979), which provides as follows: 

Any action to recover damages based on alleged 
professional negligence or upon alleged breach of 
warranty in rendering or failure to render professional 
services shall be commenced within two years next after 
the alleged act or omission in rendering or failure to render 
professional services providing the basis for such action; 
Provided, if the cause of action is not discovered and 
could not be reasonably discovered within such two-year 
period, then the action may be commenced within one 
year from the date of such discovery or from the date of 
discovery of facts which would reasonably lead to such 
discovery, whichever is earlier; and provided further, that 
in no event may any action be commenced to recover 
damages for professional negligence or breach of 
warranty in rendering or failure to render professional 
services more than ten years after the date of rendering or 
failure to render such professional service which provides 
the basis for the cause of action. 

The plaintiff contends that the district court erred in 
sustaining the defendant’s motion for summary judgment 
because the action was filed within 10 years of the last date of 
treatment. 

The relevant facts are not in dispute. The plaintiff first 
consulted Dr. Dewey, a specialist in the treatment of allergies, in 
1966 for the treatment of his asthma and allergies. The 
defendant prescribed a course of various treatments for the 
purpose of alleviating plaintiff’s allergies. The course of 
treatment included roentgen therapy which consisted of 
exposing the chest, neck, and head of the patient to x rays. The 
plaintiff underwent such therapy on 15 occasions from June 9, 
1966, to July 21, 1969. The plaintiff's last visit to the defendant 
was on February 13, 1974. 

The plaintiff was subsequently diagnosed as having basal cell 
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skin cancer and had surgical removal of cancerous tissue on 
three occasions. In June of 1982 the plaintiff’s thyroid gland 
was found to be malignant and was removed. 

This action was filed in May of 1983. A second amended 
petition was filed on August 10, 1983. It alleged there was a 
causal connection between the x-ray therapy administered by 
the defendant and the resulting cancers of the skin and thyroid 
gland. The plaintiff also alleged the defendant was negligent in 
failing to warn him of the risk involved in the therapy. 

Specifically, the second amended petition alleged that the 
plaintiff’s injuries and damages were directly and proximately 
caused by the negligence of the defendant in the following 
particulars: 

1. The defendant knew or should have known of the 
ineffectiveness of X-ray exposures for the treatment 
of asthma; 

2. The defendant knew or should have known that said 
experimental X-ray procedure was never adopted by 
the medical profession for the treatment of asthma; 

3. The defendant knew or should have known that said 
experimental X-ray procedure inevitably would cause 
cancer, after the carcinogenic risk of X-rays was 
widely accepted and publicized by the medical 
profession; 

4. The defendant failed to obtain the informed consent 
of the plaintiff prior to the commencement of said 
X-ray exposures; 

5. The defendant knew or should have known of the 
carcinogenic risk of the X-ray therapy and yet failed 
to warn the plaintiff at any time while plaintiff was 
under the defendant’s care; 

6. The defendant knew or should have known of the 
carcinogenic risk of the X-ray therapy and yet failed 
to warn the plaintiff at any time subsequent to 
February 12, 1974. 

A motion for summary judgment will be sustained whenever 
there is no genuine issue of material fact, the ultimate inferences 
to be drawn from those facts are clear, and the moving party is 
entitled to judgment as a matter of law. R.A.S., Inc. v. 
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Crowley, 217 Neb. 811, 351 N.W.2d 414 (1984). 

The time when a statute of limitations commences to run 
must be determined by the facts of each case. Interholzinger v. 
Estate of Dent, 214 Neb. 264, 333 N.W.2d 895 (1983). Since the 
facts in the present case are undisputed, the issue as to when the 
professional negligence statute of limitations began to run is a 
question of law. 

Section 25-222 provides that a cause of action accrues and 
the statute of limitations begins to run at the time of the act or 
omission which is alleged to be the professional negligence that 
is the basis for the cause of action. In this regard Nebraska 
follows the occurrence rule. See, Suzuki v. Holthaus, ante p. 
72, 375 N.W.2d 126 (1985); Rosnick v. Marks, 218 Neb. 499, 
357 N.W.2d 186 (1984). 

It is clear from a reading of the plaintiff’s second amended 
petition that the act or omission which is the basis of the 
malpractice claim, and which it is alleged proximately caused 
his injuries, was the x-ray procedure/therapy administered by 
the defendant, Dr. Dewey. The plaintiff does not allege that 
defendant was negligent in any of the drug therapy 
administered through July 12, 1972, nor in the administration 
of extract therapy through February 14, 1974, nor in the 
physical examination conducted February 13, 1974. Since the 
plaintiff’s claim rests entirely on the administration of x-ray 
therapy by the defendant for treatment of plaintiff’s allergies 
and asthmatic condition, the statute of limitations commenced 
to run on July 21, 1969, the last date on which x-ray treatment 
or therapy was administered. Thus, the plaintiff’s claim is 
barred. See, Colton v. Dewey, 212 Neb. 126, 321 N.W.2d 913 
(1982); Smith v. Dewey, 214 Neb. 605, 335 N.W.2d 530 (1983). 

The plaintiff argues that his claim is not barred because 
Nebraska adopted a continuing treatment exception to the 
professional negligence statute of limitations in Williams v. 
Elias, 140 Neb. 656, 1 N.W.2d 121 (1941), Smith v. Dewey, 
supra, and Lincoln Grain v. Coopers & Lybrand, 215 Neb. 289, 
338 N.W.2d 594 (1983). The plaintiff, however, has 
misinterpreted this exception to Nebraska’s occurrence rule. 

Williams v. Elias, supra, involved a malpractice suit against a 
physician who had misdiagnosed the plaintiff patient’s injuries 
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and had continued to treat those injuries under the 
misdiagnosis. We held that “[iJt was not the error in the 
diagnosis originally made by defendant but its adherence 
thereto and course of treatment that brought about the 
injuries.” Williams, supra at 662, 1 N.W.2d at 124. We then held 
that “(t]he treatment and employment should be considered as 
a whole, and if there occurred therein malpractice, the statute 
of limitations should begin to run when the treatment ceased.” 
Williams, supra at 663, 1 N.W.2d at 124. 

In Williams there was a continuing course of negligent 
treatment, as opposed to single or isolated acts of negligence. 
The malpractice in Williams can be characterized as a 
continuing tort because the physician persisted in continuing 
and repeating the wrongful treatment because of the incorrect 
diagnosis. Thus, the statute of limitations did not begin to run 
until the continuing negligent treatment which was the basis of 
the plaintiff’s claim had ended. See Yortorello v. Reinfeld, 6 
N.J. 58, 77 A.2d 240 (1950). 

In Smith v. Dewey, supra, we said, “The 10-year statute of 
repose provided for in Neb. Rev. Stat. § 25-222 (Reissue 1979) 
begins to run when the physician’s treatment, which the patient 
claims to have constituted malpractice, ceases, as opposed to 
simply the termination of the physician-patient relationship.” 
(Syllabus of the court.) 

The holdings in Smith v. Dewey, supra, and Lincoln Grain, 
Supra, are consistent with this interpretation of the Williams 
decision. 

The facts alleged in the present case will not support a 
finding of a continuous negligent course of treatment other 
than the x-ray treatments administered from June 9, 1966, to 
July 21, 1969. The x-ray treatments are best characterized as 
isolated acts of alleged negligence. Where there are isolated acts 
of negligence, the statute of limitations begins to run at the end 
of those acts. The running of the statute of limitations is not 
postponed merely because the physician continues to treat the 
patient after clearly separable acts of alleged negligence. See 61 
Am, Jur. 2d Physicians, Surgeons, etc. § 320 (1981). 

The judgment of the district court is affirmed. 

AFFIRMED. 
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VERNETTA MAE MARICLE, APPELLEE, V. CHIP LERoy 
MARICLE, APPELLANT. 
378 N.W.2d 855 


Filed December 27, 1985. No. 84-893. 


1. Alimony: Child Support: Appeal and Error. Awards of alimony and child 
support will not be disturbed on appeal unless the record establishes that the trial 
court abused its discretion. 

2. Alimony: Property Division. The ultimate test for the division of property as 
well as an award of alimony is reasonableness as determined by the facts of each 
case. 

3. Divorce: Property Division: Torts. In a proper case the proceeds from the 
settlement of a personal injury claim may be considered to be a part of the 
marital estate. 


Appeal from the District Court for Platte County: JOHN C. 
WHITEHEAD, Judge. Affirmed. 


David L. Herzog, P.C., for appellant. 
Larry D. Bird, for appellee. 


BOSLAUGH, HASTINGS, and GRANT, JJ., and BrRopkey, J., 
Retired, and Rist, D.J. 


PER CURIAM. 

This is an appeal in a proceeding for the dissolution of a 
marriage. The petitioner, Vernetta Mae Maricle, and the 
respondent, Chip LeRoy Maricle, were married in 1968. Both 
parties were attending college at the time and brought few assets 
into the marriage. The respondent received a degree in 
agronomy and entered the Air Force. The petitioner received a 
degree in dietetics but did not complete the required internship 
at that time. Two children were born of the marriage; Renae in 
1975 and Brian in 1978. 

On August 2, 1979, the respondent was injured in a truck 
collision that left him permanently and totally disabled. He was 
then 32 years of age. In actions for damages arising out of the 
accident, the parties received a $300,000 settlement. After 
attorney fees, this sum was divided so that the petitioner 
received 20-some thousand dollars for loss of consortium and 
the respondent received the balance. The respondent’s mother 
has been appointed as conservator for the respondent. At the 
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time of trial the respondent was living with and being cared for 
by his parents. 

The trial court found that the marriage was irretrievably 
broken and awarded custody of the two minor children to the 
petitioner. The petitioner was awarded child support of $200 
per month per child until the children reach majority, die, or are 
emancipated, and alimony in the amount of $200 per month for 
12 months, and then $100 per month for 48 months. 

The petitioner was awarded the residence of the parties, 
appraised at $65,000, the household goods, a 1979 Oldsmobile 
automobile, and miscellaneous other personal property, so that 
she received approximately 36 percent of the total marital 
estate. The respondent received the farm machinery and 
equipment and the balance of the property consisting largely of 
his share of the proceeds from the settlement of the damage 
actions. 

The respondent has appealed and contends that the trial 
court erred in the award of child support and alimony and in 
finding that the proceeds from the settlement of the damage 
actions were a part of the marital estate. 

We review the case de novo on the record and reach 
independent conclusions without reference to the conclusions 
reached by the trial judge. However, where the evidence is in 
conflict, this court gives weight to the fact that the trial court 
observed the witnesses and accepted one version of facts over 
another. Guggenmos v. Guggenmos, 218 Neb. 746, 359 N.W.2d 
87 (1984); Edmunds v. Edwards, 205 Neb. 255, 287 N.W.2d 420 
. (1980). Awards of alimony and child support will not be 
disturbed on appeal unless the record establishes that the trial 
court abused its discretion. Cagle v. Cagle, 205 Neb. 747, 290 
N.W.2d 192 (1980). 

The respondent contends that the funds now held in trust by 
the conservator for his benefit are not part of the marital estate, 
and since he has no earning capacity, the order that he pay child 
support and alimony was in error. He also contends that since 
appellee has a college degree and is employable, she should be 
compelled to get a job, pay alimony to him, contribute more to 
the support of the children, and support herself. 

The ultimate test for the division of property as well as an 
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award of alimony is reasonableness as determined by the facts 
of each case. Sonntag v. Sonntag, 219 Neb. 583, 365 N.W.2d 
411 (1985); Neb. Rev. Stat. § 42-365 (Reissue 1984). 

In determining what assets constitute the marital estate and 
how the property should be divided, Nebraska, by statute, is an 
equitable property jurisdiction. § 42-365. Although there are 
marked differences in the treatment of proceeds from personal 
injury recoveries, many equitable property jurisdictions 
consider that the proceeds are part of the marital estate. See 24 
Am. Jur. 2d Divorce and Separation § 913 (1983). In a case 
involving similar facts, the Illinois Appellate Court reasoned 
that since the husband, as a result of his personal injury, was 
unable to work and therefore satisfy his obligation of support, 
the settlement would to some extent enable him to provide for 
his family as he had done prior to his injury. Therefore, the 
court found that the settlement was part of the marital estate 
and should be considered in the division of property. In re 
Marriage of Gan, 83 Ill. App. 3d 265, 404 N.E.2d 306 (1980). 

In the present case equity requires that the proceeds from the 
settlement of the damage actions be included in the marital 
estate. The proceeds were not acquired by gift or inheritance, 
Van Newkirk v. Van Newkirk, 212 Neb. 730, 325 N.W.2d 832 
(1982), nor were they assets held in a trust established by a third 
person, thereby rendering them not a part of the marital estate, 
Essex v. Essex, 195 Neb. 385, 238 N.W.2d 235 (1976). 
Furthermore, the proceeds from the settlement constitute the 
main asset and the primary source of income of the parties. 

The respondent has a monthly income of around $2,264, of 
which $1,209 is interest on his share of the proceeds of the 
settlement. The petitioner receives $161 per month in interest on 
her share of the proceeds, which is approximately one-half of 
her total monthly income. Under the facts and the 
circumstances of this case, we conclude that the proceeds 
should equitably be included in the marital estate. 

The economic circumstances of the parties support the 
award of child support. In Lainson v. Lainson, 219 Neb. 170, 
362 N.W.2d 53 (1985), we approved an award of child support 
to be paid by a father who was a totally disabled quadriplegic. 
The opinion states at 174-75, 362 N.W.2d at 56-57: 
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We agree with the trial court that, under the evidence 
presented at the hearing, Roger is not at this time capable 
of earning a wage but that he does have earning capacity 
within the meaning of § 42-364(3). Obviously, different 
cases may present different facts with regard to the 
wage-earning capacity of a person disabled as Roger is. 
The statute in question, however, does not limit child 
support payments to be paid only from wages. Section 
42-364(3) states in part that “[i]n determining the amount 
of child support to be paid by a parent, the court shall 
consider the earning capacity of each parent.” It has been 
the law of this state for many years that, as stated in Brus 
v. Brus, 203 Neb. 161, 164-65, 277 N.W.2d 683, 686 
(1979), “[iJn determining the amount of child support to 
be awarded, the status, character, and situation of the 
parties and attendant circumstances must be considered. 
The financial position of the husband as well as the 
estimated costs of support of the children must be taken 
into account . .. .” That statement should be broadened to 
include that the circumstances referred to should be 
consideration of the financial condition of the parent 
making the child support payments. See, also, Lockwood 
v. Lockwood, 205 Neb. 818, 290 N.W.2d 636 (1980); 
Lynch v. Lynch, 195 Neb. 804, 241 N.W.2d 123 (1976); 
Hermance v. Hermance, 194 Neb. 720, 235 N.W.2d 231 
(1975). “Earning capacity” as used in § 42-364(3) means 
the overall capability of a parent to make child support 
payments based on the overall situation of the parent 
making such payments. That overall situation includes 
moneys available to the parent from all sources, including 
investment income. The trial court properly determined 
the amount of child support by taking into consideration 
the status, character, and situation of the parties and 
attendant circumstances, including the financial 
condition of the party making the payments and estimated 
costs of support of the children. 

Neb. Rev. Stat. § 30-2654(3) (Reissue 1979) provides that a 
conservator “may expend funds of the estate for the support of 
persons legally dependent on the protected person and others 
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who are members of the protected person’s household who are 
unable to support themselves, and who are in need of support.” 

The respondent in this case was awarded the main 
income-producing asset of the parties. Given his present 
income and expense, the $400-per-month child support 
payment can be paid from income. The children’s monthly 
expenses, as testified to by petitioner, are approximately $770. 
The child support payments and the $426 received monthly 
from Social Security will adequately meet the necessary 
expenses of the children. 

In determining whether alimony should be awarded, in what 
amount, and over what period of time, the ultimate criterion is 
one of reasonableness, taking into consideration all of the 
circumstances of the parties as well as the duration of the 
marriage and the ability of the supported party to engage in 
gainful employment without interfering with the interests of 
any minor children of the parties in the supported party’s 
custody. § 42-365; Gleason v. Gleason, 218 Neb. 629, 357 
N.W.2d 465 (1984). 

As we view the record, the award of alimony which was made 
in this case was not an abuse of discretion. Although the 
petitioner is 39 years of age and in good health, she has not been 
ableto find substantial employment. At the time of trial she was 
doing part-time bookkeeping at home, for which she was paid 
$50 per month. 

In order to be qualified to work in the field in which she was 
educated, it will be necessary for her to complete some future 
schooling. The award of alimony, which is minimal and for only. 
a limited time, will assist her in making the transition from her 
former life and, perhaps, enable her to make a substantial 
increase in her earning capacity. 

The record shows that the petitioner made a substantial 
contribution to the marriage from funds and property received 
from her parents. The alimony will, to some extent, equalize the 
division of property without placing an undue burden upon the 
respondent. 

The judgment of the district court is affirmed. Each party 
shall pay his or her own costs. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. NATHAN J. MCGEE, 
APPELLANT. 
378 N.W.2d 674 


Filed December 27, 1985. No. 85-273. 


1. Indictments and Informations. Where an indictment or information sets forth 
the crime in the language of the statute or the equivalent thereof, it is sufficient. 

2. Indictments and Informations: Double Jeopardy. For an information to be 
sufficient it must inform the accused, with reasonable certainty, of the charge 
being made against him in order that he may prepare his defense thereto and also 
be able to plead the judgment rendered thereon asa bar toa later prosecution for 
the same offense. 

. An indictment or information alone need not be full protection 

against double jeopardy, because a defendant may allege and prove facts outside 

the record in support of a plea of former adjudication. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Affirmed. 


John S. Mingus of Mingus & Mingus, for appellant. 


Robert M. Spire, Attorney General, and Timothy E. Divis, 
for appellee. 


KrivosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLWELL, D.J., Retired. 


KRIVoSHA, C.J. 

Nathan J. McGee appeals from a judgment entered by the 
district court for Buffalo County, Nebraska, finding McGee 
guilty of criminal nonsupport in violation of Neb. Rev. Stat. 
§ 28-706(1) (Reissue 1979). We affirm. 

The marriage between McGee and his former wife was 
dissolved by decree entered on March 17, 1978. In that decree 
McGee was ordered to support the minor child of the parties, 
Angela K. McGee, born March 8, 1977. By the decree the child 
support was set in the amount of $75 per month. The record 
further discloses that the last payment made by McGee was in 
late 1979. The information was filed on March 6, 1984, 
charging McGee with criminal nonsupport. On June 20, 1984, a 
felony arrest warrant was issued for McGee on the criminal 
nonsupport charges and various other offenses not relevant to 
this appeal. McGee was arrested in Kansas sometime after June 
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20, 1984. On September 12, 1984, McGee appeared pro se at an 
arraignment in the county court for Buffalo County, Nebraska. 
He requested and was assigned a court-appointed attorney and 
also requested and was granted a preliminary hearing. On 
October 24, 1984, McGee, together with his counsel, appeared 
in the county court for Buffalo County, waived his right to a 
preliminary hearing, and was bound over to the district court 
for Buffalo County. On February 6, 1985, McGee, together 
with his court-appointed counsel, appeared in the district court 
for Buffalo County, Nebraska, where the record reflects he 
freely, voluntarily, and knowingly entered a plea of guilty to the 
charge of criminal nonsupport. The record further indicates 
that at the time of his plea McGee was between $6,000 and 
$7,000 in arrears in his child support. Following the 
preparation of a presentence investigation, McGee was 
sentenced to 5 years’ probation. Included in the terms of the 
probation were requirements that McGee serve 30 days in the 
county jail of Buffalo County and that he pay child support of 
$150 per month commencing May 1, 1985, and on the first day 
of each and every month thereafter until the past due child 
support had been paid. 

McGee now appeals to this court, maintaining that (1) no 
proper information was filed upon which a conviction by plea 
or otherwise could be sustained and (2) McGee was denied his 
constitutional rights under Neb. Const. art. I, §§ 2, 3, 11, and 
12, and U.S. Const. amend. XIV. 

Turning to the first assignment of error, that no proper 
information was filed, we believe that the assignment is wholly 
without merit. The information filed against McGee in the 
district court for Buffalo County, Nebraska, charged that 

Nathan McGee... from October 26, 1979 to March 6, 
1984 Feloniously, did then and there intentionally fail, 
refuse, or neglect to provide proper support which he 
knew or reasonably should have known he was legally 
obliged to provide, to his minor child. Said support having 
been ordered by the Buffalo County District Court, 
Nebraska, in a decree dated March 17, 1978, in the District 
Court of Buffalo County. 
(Emphasis supplied.) 
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Section 28-706(1) provides in part as follows: “Any person 
who intentionally fails, refuses, or neglects to provide proper 
support which he knows or reasonably should know he is 
legally obliged to provide toa... minor child . . . commits 
criminal nonsupport.” 

While McGee’s argument as to the defect in the information 
is somewhat obscure, it is apparently his position that by having 
failed to include the name of the minor child in the information, 
the information is somehow defective. 

We believe McGee is in error. We have repeatedly held that 
where an indictment or information sets forth the crime in the 
language of the statute or the equivalent thereof, it is sufficient. 
See Buckley v. State, 131 Neb. 752, 269 N.W. 892 (1936). See, 
also, State v. Piskorski, 218 Neb. 543, 357 N.W.2d 206 (1984); 
State v. Turner, 218 Neb. 125, 354 N.W.2d 617 (1984). There 
cannot be any serious argument made here that the information 
did not charge McGee substantially in the language of the 
statute. 

Additionally, we have held that for an information to be 
sufficient it must “inform the accused, with reasonable 
certainty, of the charge being made against him in order that he 
may prepare his defense thereto and also be able to plead the 
judgment rendered thereon as a bar to a later prosecution for 
the same offense.” State v. Dreifurst, 204 Neb. 378, 381, 282 
N.W.2d 51, 53 (1979). No serious argument can be made that 
the complaint here failed to sufficiently advise McGee of the 
charge made against him or to render a conviction a bar to any 
later prosecution for the same offense. 

To begin with, the information specifically charged him with 
failing to support his “minor child.” No contention is made that 
there is more than one child. Therefore, to suggest that by 
having failed to name the single child the complaint is defective 
is wholly without merit. Had McGee been unhappy or 
dissatisfied with the specific language of the information, he 
was obligated to seek a more specific statement. See, Nelson v. 
State, 167 Neb. 575, 94 N.W.2d | (1959); State v. Bargen, 219 
Neb. 416, 363 N.W.2d 393 (1985). We noted in State v. 
Abraham, 189 Neb. 728, 730, 205 N.W.2d 342, 344 (1973): 

[I]f the information . . . was not sufficiently specific to 


560 221 NEBRASKA REPORTS 


satisfy the [defendant, he was] afforded a remedy by 
motion to quash. It must be presumed that [he was] aware 
of the nature and cause of the charges against [him] since 
[he was] willing to proceed . . . on the general issue without 
further clarification of the charges being requested. 

It is clear beyond question that McGee was fully advised as to 
which child it was he was charged with nonsupport, it being his 
only child of this marriage. Moreover, the information 
identified the child as that child named in the decree dated 
March 17, 1978. 

In addition, there is no question but that both the 
information and the evidence are sufficient to bar any further 
prosecution for the same offense. If, for some reason, McGee 
was again charged with the same offense for the same child, all 
he need do is plead this particular case and the evidence 
presented to the court in support of the conviction and it would 
constitute a bar to any subsequent action. 

As we noted in State v. Piskorski, supra at 546, 357 N.W.2d 
at 209: : 
We have come to the conclusion that an indictment or 
information meets all constitutional requirements (1) if it 
shows that the acts which defendant is charged with 
committing amounted to a crime which the court had 
power to punish, and that it was committed within the 
territorial jurisdiction of the court, (2) if it informs the 
defendant of the nature of the charge against him, and (3) 
if it constitutes a record from which it can be determined 
whether a subsequent proceeding is barred by the former 
adjudication. And to the third requirement, it cannot be 
said that the indictment or information alone must be full 
protection against double jeopardy, for the reason that in 
many cases, such as where several acts constitute a single 
crime, the defendant is often required to allege facts 
outside the record to support his plea of former 
adjudication. If the information or indictment apprises 
the defendant with reasonable certainty of the accusation 
against him so that he may prepare his defense and plead 
the judgment as a bar to a subsequent prosecution for the 
same offense, it meets the fundamental purposes of an 
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information or indictment, as well as constitutional 
requirements. 
We went on to say at 548, 357 N.W.2d at 210-11: 

An indictment or information alone need not be full 
protection against double jeopardy because a defendant 
may allege and prove facts outside the record in support of 
a plea of former adjudication. Cowan v. State, supra. The 
remedy of a bill of particulars is available to assist a 
defendant in preparing his defense and to protect him 
against a second prosecution for the same offense. Myers 
v. United States, 15 F.2d 977. 

McGee’s claim, therefore, that the information was not 
sufficient so as to bar a subsequent action because the child’s 
name was not included is simply without any basis at all. There 
is no question but that McGee can easily adduce evidence to 
establish that he had but one child for whom he was ordered by 
the decree of March 17, 1978, to pay child support. 

As to McGee’s second assignment of error, we are unable to 
comprehend what his claim is. Neb. Const. art. I, § 3, provides 
that “[n]o person shall be deprived of life, liberty, or property, 
without due process of law.” Article I, § 2, prohibits slavery or 
involuntary servitude other than for punishment of crime. 
Article I, § 11, requires that in all criminal prosecutions the 
accused shall have the right to appear and defend in person or 
by counsel, to demand the nature and cause of accusation and 
to havea copy thereof, to meet the witnesses against him face to 
face, to have process to compel the attendance of witnesses in 
his behalf, and to a speedy public trial by impartial jury of the 
county or district in which the offense is alleged to have been 
committed. Article I, § 12, provides that no person shall be 
compelled in any criminal case to give evidence against himself 
or be twice put in jeopardy for the same offense. In view of the 
fact that McGee has cited these sections to us but has not 
favored us with argument as to how they have any application 
to his case, and in view of the fact that the record does not 
disclose any such violations, we must reject out of hand 
McGee’s second assignment of error. 

The judgment and sentence are affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JACK D. FLETCHER, 
APPELLANT. 
378 N.W.2d 859 


Filed December 27, 1985. No. 85-282. 


1. Criminal Law: Jury Instructions: Witnesses: Case Disapproved. The instruction 
previously authorized by State v. Goff, 174 Neb. 548, 118 N.W.2d 625 (1962), 
requiring a jury to consider an undercover agent’s testimony with care greater 
than that given a disinterested witness’ testimony, is disapproved and has been 
supplanted by NJI 1.41 concerning a witness’ credibility and weight to be givena 
witness’ testimony. 

2. Trial: Appeal and Error. Only issues properly presented to and passed upon by 
the district court may be raised on appeal to the Supreme Court. In the absence 
of plain error, where an issue is raised for the first time in the Supreme Court, it 
will be disregarded inasmuch as the district court cannot commit error in 
resolving an issue never presented and submitted for disposition. 

3. Criminal Law: Indictments and Informations. The general rule which is 
followed by the Supreme Court is that where the several offenses charged ina 
multicount indictment or information involve factual variations, such as 
different times, dates, places, property, or victims, the finding on one count will 
not ordinarily be held inconsistent with that on any other count. 


Appeal from the District Court for Red Willow County: 
JAcK H. HENpRIX, Judge. Affirmed. 


Richard Scott, for appellant. 


Robert M. Spire, Attorney General, and Lynne R. Fritz, for 
appellee. 


KrivosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and COLWELL, D.J., Retired. 


SHANAHAN, J. 

Jack D. Fletcher appeals his conviction and sentence in the 
district court for Red Willow County regarding delivery of an 
exceptionally hazardous drug (amobarbital). We affirm. 

Fletcher, age 65 and a resident of Indianola, was 
self-employed in the business of repairing and cleaning septic 
tanks. For various health problems, Fletcher received a variety 
of prescription drugs, including Lilly’s F14, a yellow capsule 
containing ephedrine and Amytal. A two-count information 
charged Fletcher with delivery of an exceptionally hazardous 
drug (amobarbital) to Olive Trobaugh on December 11, 1983, 
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and possession of that drug on December 30, 1983, with intent 
to deliver such controlled substance, all contrary to Neb. Rev. 
Stat. § 28-416(2)(a) (Cum. Supp. 1984). 

On December 4, 1983, Olive Trobaugh, incarcerated in the 
Red Willow County jail and awaiting arraignment on charges 
of auto theft and assault on a police officer, requested a meeting 
with the Red Willow County attorney and police. During that 
conversation, Trobaugh stated she knew some local people 
trafficking in drugs and offered to serve as an undercover agent 
in exchange for reduction or dismissal of charges pending 
against her. Although the county attorney made no promise 
regarding the charges, Trobaugh was released from jail and 
contacted Fletcher to purchase some “yellows” from him. 

Before going to Fletcher’s house on December 11, Trobaugh 
met with law enforcement officers, who placed a microphone 
on Trobaugh so that conversations with her might be 
electronically monitored. Trobaugh testified that during her 
visit at Fletcher’s residence, she had a conversation with 
Fletcher, who asked “if I had the money, and I asked him if he 
had the stuff.” Although the initially agreed transaction was 
payment of $120 for 130 “yellows,” Trobaugh had only $100 
and asked Fletcher to give her a “break because it was around 
the holidays.” Fletcher responded that he would “double them 
[“yellows”] beings it’s Christmas,” accepted $100 from 
Trobaugh, and handed her 260 yellow capsules in a brown 
paper sack. Later, Trobaugh delivered the paper sack and the 
yellow capsules to the police. The State did not offer the tape 
recording of the conversation between Trobaugh and Fletcher. 
No police officer testified during Fletcher’s trial. 

The State called pharmacists and a physician to establish the 
ingredients or composition of the yellow capsules which 
Trobaugh had obtained from Fletcher. The “yellows” were 
identified as capsules of Lilly’s F14 containing 25 milligrams of 
ephedrine sulfate and 50 milligrams of Amytal—a trade name 
for amobarbital. Ephedrine is not a narcotic but is a stimulant 
used to dilate bronchial tubes to make the exchange of air easier 
in one suffering from an “acute flareup of asthma.” To alleviate 
fear of an asthmatic unable to breathe during a bronchial spasm 
and somewhat counteract anxiety as an effect of the ephedrine, 
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Amytal, a “hypnotic,” was used as a sedative. It was virtually 
impossible for a layman to separate the ephedrine from the 
Amytal (amobarbital) found in Lilly’s F14. Amobarbital is a 
Schedule II controlled substance and an exceptionally 
hazardous drug, according to Nebraska statutes. See Neb. Rev. 
Stat. §§ 28-405(d)(1) [Schedule II] and 28-401(35)(d) (Cum. 
Supp. 1984). 

Fletcher requested the following instruction: “In weighing 
the testimony of persons employed to find evidence against the 
accused, you should exercise greater care than in the case of a 
witness who is wholly disinterested.” The court rejected 
Fletcher’s requested instruction and, instead, instructed the 
jury as follows: 

You are the sole judges of the credibility of the witnesses 
and the weight to be given to their testimony. In 
determining the weight which the testimony of the 
witnesses is entitled to receive, you should consider: 

1. Their interest in the result of the suit, if any; 

2. Their conduct and demeanor while testifying; 

3. Their apparent fairness or bias or relationship to the 
parties, if any such appears; 

4. Their opportunity for seeing or knowing the things 
about which they have testified; 

5. Their ability to remember and relate accurately the 
occurrences referred to in their evidence; 

6. The extent to which they are corroborated, if at all, 
by circumstances or the testimony of credible witnesses; 

7. The reasonableness or unreasonableness of their 
statements; 

8. All other evidence, facts, and circumstances proved 
tending to corroborate or contradict such witnesses. 

Fletcher was acquitted of criminally possessing amobarbital 
on December 30 but was convicted of criminally delivering that 
drug to Trobaugh on December 11 in violation of § 28-416(1)(a) 
and (2)(a). After giving Fletcher credit for 102 days—the 
aggregate of the time confined in the county jail awaiting trial 
and custodial time during evaluation by the Department of 
Correctional Services—and after a presentence investigation 
and report, the court sentenced Fletcher to imprisonment for a 
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term of 1 year in the Nebraska Penal and Correctional 
Complex. 

Fletcher contends the district court committed five errors, 
namely: (1) Refusal of Fletcher’s tendered instruction regarding 
Trobaugh’s credibility and weight to be given to her testimony 
as an informant; (2) Admitting into evidence the tape recording 
of the conversation between Trobaugh and Fletcher, evidence 
obtained in violation of Fletcher’s constitutional guarantee 
against an unreasonable search; (3) Insufficient evidence to 
sustain the conviction; (4) Inconsistent verdicts; and (5) An 
excessive sentence. 

In claiming that his tendered instruction should have been 
given regarding credibility of an undercover agent and the 
weight to be accorded an undercover agent’s testimony, Fletcher 
relies on a statement found in State v. Goff, 174 Neb. 548, 559, 
118 N.W.2d 625, 632 (1962): “ ‘Where informers, detectives, 
or other persons employed to hunt up testimony against the 
accused are called to testify against him, he is entitled to an 
instruction to the jury that in weighing their testimony greater 
care should be exercised than in the case of witnesses who are 
wholly disinterested.’ ” (Citing Garcia v. State, 159 Neb. 571, 
68 N.W.2d 151 (1955).) In Fletcher’s case, however, the court 
gave an instruction in the language of NJI 1.41 as far as 
applicable to Trobaugh’s credibility and the weight to be given 
by the jury to her testimony. We note that State v. Goff, supra, 
antedates adoption of Nebraska Jury Instructions [NJI] (West 
1969). With the background about Trobaugh’s involvement in 
obtaining evidence against Fletcher, the instruction given by the 
court (NJI 1.41) adequately informed the jury concerning 
factors affecting Trobaugh’s credibility and weight to be given 
to her testimony as an undercover agent. NJI 1.41 has 
supplanted the instruction previously authorized in Sfate v. 
Goff, supra, which is disapproved. Under the circumstances 
there was no error by the district court in refusing Fletcher’s 
requested instruction. 

Next, Fletcher complains that the tape recording of 
Trobaugh’s conversation with him was improperly admitted 
into evidence. Although the tape recording was marked as an 
exhibit, the bill of exceptions does not indicate or reflect that 
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such tape recording was offered by the State and received into 
evidence. Furthermore, regarding Trobaugh’s testimony, 
Fletcher’s counsel asserted that Trobaugh was on probation (a 
situation not substantiated by the record) and directed the 
court’s attention to Neb. Rev. Stat. § 29-2262.01 (Reissue 
1979), which provides: 

A person placed on probation by a court of the State of 
Nebraska or an inmate of any jail or correctional or penal 
facility who has been released on parole shall be 
prohibited from acting as an undercover agent or 
employee of any law enforcement agency of the state or 
any political subdivision. 

In further remarks to the court, Fletcher’s counsel stated: “This 
talk about the exclusionary rule, it’s nice to listen to, but that’s 
not what we’re talking about. . . . We are not alleging anything 
under the Fourth or Fifth Amendment. What we are alleging is 
that the statute says she [Trobaugh] is incompetent to testify.” 
Thus, at trial Fletcher contended that Trobaugh, on probation 
while acting as an undercover agent for police, was statutorily 
incompetent to be a witness against Fletcher. See Rule 601 
(general rule of competency) of the Nebraska Evidence Rules, 
Neb. Rev. Stat. § 27-601 (Reissue 1979). Consequently, no 
question about Fletcher’s constitutional guarantee against an 
unreasonable search was raised during trial regarding the 
tape-recorded conversation. 
[O]nly issues properly presented to and passed upon by the 
district court may be raised on appeal to this court. In the 
absence of plain error, where an issue is raised for the first 
time in the Supreme Court, it will be disregarded 
inasmuch as the district court cannot commit error in 
resolving an issue never presented and submitted for 
disposition. 
Haeffner v. State, 220 Neb. 560, 564, 371 N.W.2d 658, 661 
(1985). Fletcher does not assign error to the district court’s 
ruling that Trobaugh was a competent witness in the 
prosecution of Fletcher. Rather, for the first time on appeal 
Fletcher raises a question about the constitutional 
permissibility of the tape recording. Because an issue 
concerning constitutionally permissible evidence was not raised 
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during Fletcher’s trial, we must disregard Fletcher’s alleged 
error regarding the tape recording. 

Fletcher’s argument concerning insufficiency of evidence to 
sustain his conviction is based on the quantity of Amytal 
contained in the “yellows” delivered to Trobaugh, that is, the 
small quantity of amobarbital in each capsule precludes abuse 
of the drug. Section 28-405(d) [Schedule IT] provides in part: 

Any material, compound, mixture, or preparation 
which contains any quantity of the following substances 
having a potential for abuse associated with a depressant 
effect on the central nervous system, including their salts, 
isomers, and salts of isomers whenever the existence of 
such salts, isomers, and salts of isomers is possible within 
the specific chemical designations: (1) Amobarbital.... 

(Emphasis supplied.) 

Fletcher’s argument is a reproduction of the argument 
presented in State v. Jennings, 195 Neb. 434, 238 N.W.2d 477 
(1976), where the defendant argued that the State must prove 
that the quantity of the controlled substance had a potential for 
abuse. In Jennings this court stated: “[I]t is not necessary ina 
prosecution for possession of amphetamines for the State to 
prove that the defendant possessed an amount of the substances 
sufficient to create a potential for abuse associated with a 
stimulant effect on the central nervous system.” Jd. at 438, 238 
N.W.2d at 480. Further, after recognizing the Legislature’s 
prerogative regarding a prohibition based on quantity or 
quality of a controlled substance, this court stated in Jennings: 
“The phrase [substances having a potential for abuse] serves as 
an indication of what kind of substances the Legislature may 
add to Schedule II(c) in the future.” Jd. at 440, 238 N.W.2d at 
481. We find the quality of a controlled substance, 
amobarbital, rather than the quantity of the substance, is 
determinative in the prosecution of the criminal charge against 
Fletcher, as was the situation in Jennings. Therefore, there was 
sufficient evidence that the substance delivered by Fletcher in 
violation of law was a hazardous drug. 

In his next to the last assignment of error, Fletcher claims that 
acquittal on the charge of possessing a hazardous drug on 
December 30 is inconsistent with his conviction for delivering a 
hazardous drug to Trobaugh on December 11. 
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The general rule which is followed by this court is that 
where the several offenses charged in a multicount 
indictment or information involve factual variations, such 
as different times, dates, places, property, or victims, the 
finding on one count will not ordinarily be held 
inconsistent with that on any other count. 

State v. Eagle Deer, 205 Neb. 249, 251, 286 N.W.2d 770, 771 
(1980). 

The gravamen in each count of the information was distinct. 
The first count pertained to criminal delivery of a controlled 
substance on December 11, while the second count concerned 
prohibited criminal possession of a controlled substance on 
December 30. Acquittal regarding the offense alleged to have 
occurred on December 30 is not inconsistent with conviction of 
the offense alleged on December 11. Therefore, Fletcher’s 
penultimate assignment of error is without merit. 

In his final assignment of error Fletcher complains about the 
sentence imposed upon conviction, imprisonment for a term of 
1 year in the Nebraska Penal and Correctional Complex. 
Before imposing sentence the district court considered 
Fletcher’s age, health, absence of a prior criminal record, and 
information from Fletcher’s friends and neighbors. The district 
court commented that the sentence imposed should not be one 
which would “diminish the consequences of the crime, will not 
deprecate the feeling in the community, will provide a proper 
punishment with a fair treatment” and, therefore, imposed a 
sentence of imprisonment for a term of 1 year. Granting 
probation, as opposed to imposing a sentence of incarceration, 
is a matter left to the sound discretion of the trial court, and, 
absent a showing of abuse, the trial court’s denial of probation 
will not be disturbed on appeal. State v. Last, 212 Neb. 596, 324 
N.W.2d 402 (1982). Criminal delivery of an exceptionally 
hazardous drug, here, amobarbital, is a Class II felony 
punishable by a term of imprisonment of 1 year to 50 years. See 
§ 28-416(2)(a) and Neb. Rev. Stat. § 28-105(1) (Reissue 1979). 
Under the circumstances we find no abuse of discretion by the 
district court in the sentence imposed upon Fletcher. 

The judgment of the district court is affirmed. 

AFFIRMED. 

BoSLAUGH, J., concurs in the result. 
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LyDIA HAUG, APPELLANT, V.M & N’s AUTO COMPANY, INC., A 
NEBRASKA CORPORATION, APPELLEE. 
378 N.W.2d 864 


Filed January 3, 1986. No. 84-694. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 


Lydia Haug, pro se. 


James J. Stumpf of Harris, Feldman Law Offices, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and COLWELL, D.J., Retired. 
PER CURIAM. 


Appellant, Lydia Haug, brought an action against appellee, 
M & N’s Auto Company, Inc., a Nebraska corporation, 
seeking, among other things, to recover possession of her 1963 
Ford Falcon Sprint convertible automobile and to recover 
damages for its loss of use and diminution of its value. M & N 
counterclaimed, seeking a judgment for its charges or a lien on 
the automobile and ongoing storage charges. 

Haug had received an estimate of the cost of repairing rust 
damage on her 1963 Ford Falcon Sprint convertible automobile 
from M & N. Before such repairs were undertaken the 
automobile was involved in a collision. Haug then asked M & N 
to repair both the rust and collision damage. Although M & N 
did so, disputes arose between the parties concerning a variety 
of matters. As a consequence, Haug refused to pay M & N’s 
charges, and M & N retained possession of the automobile. 

On the basis of conflicting evidence the trial court entered 
judgment that M & N have and recover from Haug the sum of 
$1,932, to be paid by September 20, 1984; that M & N retain 
possession of the automobile until payment; and that if 
payment was not made as aforesaid, M & N havea lien pursuant 
to the provisions of Neb. Rev. Stat. § 52-201 (Reissue 1984). 

Our review of the record reveals each of Haug’s assignments 
of error to be without merit. Accordingly, the judgment of the 
trial court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JERRY L. PARKER, 
APPELLANT. 
379 N.W.2d 259 


Filed January 3, 1986. No. 85-379. 


1. Criminal Law: Juries: Verdicts. Where a single offense may be committed in a 
number of different ways and there is evidence to support each of the ways, the 
jury need only be unanimous in its conclusion that the defendant violated the 
law by committing the act and need not be unanimous in its conclusion as to 
which of several consistent theories it believes resulted in the violation. 

2. Criminal Law: Jury Instructions: Juries: Verdicts. Where a single crime may be 
committed under a number of different theories, the defendant is not entitled to 
an instruction that in order for the defendant to be found guilty, the jury must be 
unanimous with regard to any one theory or the jury must find the defendant not 
guilty. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Michael D. Gooch, for appellant. 


Robert M. Spire, Attorney General, and Terry R. Schaaf, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and COLWELL, D.J., Retired. 


KrivosHa, C.J. 

This appeal presents to the court a case of first impression 
and concerns the question as to whether an individual charged 
with violating Neb. Rev. Stat. § 39-669.07 (Reissue 1984) 
(operating a motor vehicle while under the influence) is entitled 
to have the jury instructed that before the defendant may be 
found guilty on one of two possible theories, the jury must 
unanimously agree on at least one of the theories set out in the 
statute. The trial court refused to give such an instruction, and, 
on appeal, the district court for Lancaster County, Nebraska, 
approved the trial court’s refusal. We believe that both courts 
were correct, and we therefore affirm the conviction and 
sentence. 

The appellant, Jerry L. Parker, was arraigned in the 
municipal court of the city of Lincoln, Nebraska, for driving 
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while intoxicated in violation of § 39-669.07. Following 
Parker’s demand for a jury trial, trial was had and a six-person 
jury returned a general verdict of guilty. Parker was sentenced 
to7 days in jail, assessed a $200 fine, and his driver’s license was 
suspended for a period of 6 months. 

The complaint charged, in the language of the statute, that 
on August 26, 1984, Parker operated or was in actual physical 
control of a motor vehicle while under the influence of 
alcoholic liquor or of any drug or while he had .10 percent or 
more by weight of alcohol in his body fluid. Following the 
presentation of evidence to the jury, Parker requested the 
municipal court to instruct the jury as follows: 

To find the defendant guilty you must reach a 
unanimous verdict. In this case, the state asserts two 
theories of guilt. You may not find the defendant guilty 
under either theory unless you unanimously agree that the 
state has proven all of the material elements related to that 
theory. If you have a reasonable doubt about either 
theory, as to that theory you must find the defendant not 
guilty. 

The municipal court refused to give the tendered instruction. 

Parker has assigned but a single error, to wit, that “[t]he trial 
court erred in failing to instruct the jury on the defendant’s right 
to a unanimous verdict.” By that assignment we take it to mean 
that the trial court erred in failing to give to the jury defendant’s 
proposed instruction. No issue is raised about the sufficiency of 
the evidence, and for that reason we need not discuss it. Suffice 
it to say that there was more than sufficient evidence under 
either theory, if believed by the jury, to sustain the conviction. 

Parker’s claim of error is based upon his argument that 
before one may be convicted of violating a state statute, the jury 
must reach a unanimous verdict. With that we have no quarrel. 
See, Burch v. Louisiana, 441 U.S. 130, 99S. Ct. 1623, 60 L. Ed. 
2d 96 (1979); United States v. Smedes, 760 F.2d 109 (6th Cir. 
1985). The difficulty with Parker’s argument is that it fails to 
make a distinction between the offense and the various theories 
upon which proof of the offense may be established. In State v. 
Weidner, 192 Neb. 161, 219 N.W.2d 742 (1974), we analyzed in 
detail whether violation of what is now § 39-669.07 was but a 
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single offense or whether, in fact, there were three separate 
offenses, to wit, (1) operating a motor vehicle while under the 
influence of alcohol, (2) operating a motor vehicle while under 
the influence of drugs, or (3) operating a motor vehicle with 
more than .10 percent of alcohol in the blood. We concluded, 
after careful analysis, that what is now § 39-669.07 and what 
was formerly Neb. Rev. Stat. § 39-727 (Cum. Supp. 1972) 
define but one offense. We then concluded that this single 
unlawful act can be the result of three different conditions. We 
concluded by saying in Weidner, supra at 168, 219 N.W.2d at 
746: “It matters not that the facts evidencing each of the three 
conditions may well be different. Thus, we conclude that any 
conviction under section [39-669.07] is a conviction for the 
same offense.” We have consistently followed that reasoning in 
each and every case raising that same issue in this court. See, 
State v. Wenzel, 215 Neb. 395, 338 N.W.2d 772 (1983); State v. 
Hilker, 210 Neb. 810, 317 N. W.2d 82 (1982); State v. Jablonski, 
199 Neb. 341, 258 N.W.2d 918 (1977), overruled on other 
grounds, State v. Gerber, 206 Neb. 75, 291 N.W.2d 403 (1980). 

Other states with nearly identical statutes have reached the 
same conclusion. In State v. Bratthauer, 354 N.W.2d 774, 776 
(Iowa 1984), the Iowa Supreme Court, presented with the 
identical question involving a nearly identical statute, said: 
“Like premeditated murder and felony murder, each theory will 
independently support a conviction, but the theories will not 
together support more than one conviction. Accordingly, we 
find that the statute defines a single offense committable in 
alternative ways rather than multiple offenses.” See, also, State 
v. Franco, 96 Wash. 2d 816, 639 P.2d 1320 (1982). 

Where, as here, a single offense may be committed in a 
number of different ways and there is evidence to support each 
of the ways, the jury need only be unanimous in its conclusion 
that the defendant violated the law by committing the act and 
need not be unanimous in its conclusion as to which of several 
consistent theories it believes resulted in the violation. 

Appellant has cited us the case of People v. Parker, 159 Cal. 
App. 3d 903, 205 Cal. Rptr. 767 (1984) (apparently no relation), 
in support of his position. A reading of the California decision 
of People v. Parker, however, only points out the reason why 
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appellant’s claim of error is without merit. In the case of People 
v. Parker, the defendant was charged with several crimes, 
including grand theft. Following trial, a jury convicted the 
defendant of grand theft. As in the present case, the California 
Parker also argued that the trial court was required to give the 
jury an instruction similar to the type requested by Parker in the 
instant case. In rejecting that argument the California Court of 
Appeal said at 205 Cal. Rptr. at 773: 

The evidence in a theft prosecution often supports 
conviction under more than one form of theft. . . . In such 
cases, the jury is not required to agree on the particular 
form of theft that was committed. [Citations omitted.] 
Once the jury agrees the defendant has committed grand 
theft, disagreements over the precise point when the 
defendant developed a fraudulent intent are unimportant. 
When presented with a similar situation, the court in 
People v. Broes (1956) 138 Cal. App.2d 843, 292 P.2d 556, 
held that “[aJbsent a finding by the jury that appellant 
acted in good faith and with honest intentions, all the 
inferences as to his motives would support only a 
conclusion of guilt of grand theft and it was of no 
consequence that some of the jurors might believe that 
appellant intended to cheat the complainants in the 
beginning and others might believe that he decided to steal 
the money after he got his hands on it. The verdict, of 
course, is a rejection of the claim that appellant’s conduct 
was free from fraudulent intentions.” 

Similarly, in the instant case it does not matter whether some 
of the jurors believed that Parker was operating a motor vehicle 
while impaired by alcohol and some believed that Parker 
operated a motor vehicle when he had .10 percent or more by 
weight of alcohol in his body fluid. What the jury had to 
unanimously determine was that he was operating a motor 
vehicle while under the influence of alcohol. Where a single 
crime may be committed under a number of different theories, 
the defendant is not entitled to an instruction that in order for 
the defendant to be found guilty, the jury must be unanimous 
with regard to any one theory or the jury must find the 
defendant not guilty. The judgment of the district court 
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affirming the action of the municipal court of the city of 
Lincoln is in all respects affirmed. 
AFFIRMED. 


CLEO D. EARL, APPELLANT AND CROSS-APPELLEE, V. MAX A. 
EARL, APPELLEE AND CROSS-APPELLANT. 
379 N.W.2d 261 


Filed January 10, 1986. No. 84-598. 


1. Property Division: Attorney Fees: Appeal and Error. The division of property 
and the awarding of attorney fees in marriage dissolution cases are matters 
initially entrusted to the sound discretion of the trial judge, which matters, on 
appeal, will be reviewed de novo on the record and affirmed in the absence of an 
abuse of the trial judge’s discretion. 

2. Alimony. It is an abuse of discretion to award alimony in excess of the earning 
capacity of the paying party. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed as modified. 


E. Scott Dosek, for appellant. 


Russell S. Daub of Daub, Swanson & Stickman, for 
appellee. 


BOSLAUGH, CAPORALE, and GRANT, JJ., and WoLEF, D.J., and 
COLWELL, D.J., Retired. 


PER CURIAM. 

Cleo D. Earl, appellant and cross-appellee, filed a petition 
for dissolution of her marriage to Max A. Earl, appellee and 
cross-appellant. Following trial on April 27, 1984, a decree of 
dissolution was entered on June 5, 1984. The decree included 
the following property distribution, with the values determined 
by the court: 
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Petitioner/Wife Respondent/Husband 
Family Residence $ 70,000 Mr. Clutch $ 75,000 


Household Goods _ 15,000 Keystone Insurance 4,000 
Impala Automobile 1,000 Accounts Receivable 


to Keystone 20,000 

Savings Account 19,000 Life Insurance 5,000 
IRA 4,600 1977 Piper Airplane 14,000 
Property Settlement_ 75,000 IRA 4,600 
Total $184,600 Lien Companies 125,000 
$247,600 

Less Debts — 34,000 

Total $213,600 


The decree further ordered respondent to “pay for the support 
and maintenance of the Petitioner the sum of $1,500.00 per 
month for a period of 121 months, commencing on the first day 
of June, 1984 . . .; that said payments for support and 
maintenance shall not be terminable upon the death or 
remarriage of Petitioner .. . ”” The respondent was also ordered 
to obtain and maintain life insurance in a face amount 
sufficient to secure payment of the property settlement and 
alimony awards. 

Both parties filed motions for new trial and both were 
overruled. Both parties timely appealed to this court. 
Appellant, Cleo, assigns as errors the division of property in 
that the Lien companies were valued at only $125,000, in that 
only $75,000 was awarded to her, and in that it was error not to 
award the Lien companies to Cleo. Appellee, Max, assigns as 
error the excessiveness of the alimony award. 

The parties were married May 24, 1949. Neither party 
brought substantial assets to the marriage. Seven children were 
born to the marriage, all of whom were of legal age at the time 
of the dissolution proceedings. Cleo was 56 and Max was 58 at 
the time of the trial. 

Cleo was employed for the first 8 months after their 
marriage. Following that job, Cleo took on the responsibilities 
of caring for the parties’ children. Cleo had attained 
sophomore status in college at the time of the trial, but had no 
declared major and no job prospects. Although never 
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employed by the two family businesses, the Lien companies, 
Cleo held 50 percent of the stock in the two businesses. 

The parties purchased a house in 1955, and the family lived 
there from that time. Cleo remained in the home at the time of 
trial. While there is no encumbrance on the house, it is in need 
of some repairs. The home was titled in the name of Cleo only at 
the time of the proceedings. When the house was purchased, it 
apparently was placed in both Max’s and Cleo’s names. At a 
later date, when a car dealership operated by Max filed 
bankruptcy, the house was placed in Cleo’s name alone to 
protect it during the bankruptcy proceedings. Cleo placed a 
value of approximately $60,000 on the house. Her expert 
witness, a real estate appraiser and broker, appraised the value 
of the house and land at $64,800. Max placed a value of $80,000 
on the home. 

Cleo inherited $17,500 in January of 1976. She invested the 
money by loaning it to the parties’ children, at interest. At the 
time of trial Cleo testified that she controlled various accounts 
in the amount of $56,500, and that amount consisted of both 
marital and nonmarital property: $17,000 in marital property 
and $39,500 nonmarital property resulting from the $17,500 
Cleo inherited and the interest thereon. During the marriage, 
Max inherited $5,064.96. 

Both parties have IRAs, apparently in equal amounts of 
approximately $4,600. There was disagreement in the 
testimony regarding the value of the household goods. As well, 
there were differing opinions regarding the value of the family 
businesses known as the Lien companies. A witness hired by 
Cleo valued the businesses at $288,953. Max valued the 
companies at $150,000 combined. 

Max received a high school education. Max had a $5,000 
cash value in life insurance policies. Out of marital assets, Max 
invested $75,743.84 in a business known as Mr. Clutch. This 
business was operated with his brother. Max’s testimony 
indicates that the status of this investment is uncertain. Max 
testified that he made a “risk” investment in Mr. Clutch 
International (Mr. Clutch) by giving his brother $75,743.84. 
The investment had not yielded any return to Max at the time of 
the proceedings. Mr. Clutch is an automobile transmission 
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repair business. Max testified that the business venture was 
seeking “to be the holding company to receive royalties from 
[the] sale of franchies [sic} for Mr. Clutch.” The money invested 
in Mr. Clutch was from marital assets, except for $14,000 which 
Max borrowed. 

Max operated a car dealership until it went through 
bankruptcy. Max is also a licensed insurance agent, active in 
Keystone Insurance. Keystone was started by Max when he split 
with another insurance agency in which he was a partner. The 
income has recently decreased. Max testified about the business 
and its future that Keystone “will more than likely have no 
value, because the insurance company will not continue with 
the minimal amount of premium that I have, they can’t afford 
it.’ Keystone, a proprietorship, loaned money to the Lien 
companies. 

Lien Chemical Company of Omaha, Inc. (Lien Chemical), 
was started in 1965 when Max assumed a $14,000 debt, but Max 
did not begin to actively operate the business until 1969. Lien 
Termite and Pest Control, Inc. (Lien Pest Control), was begun 
by Max in approximately 1974. Only the chemical company is a 
franchise. The companies are separate corporations with 
separate books, but they file a combined tax return. Lien 
Chemical is a restroom sanitation service, catering to 
commercial establishments. Lien Pest Control checks for 
termites and other pests in residences and commercial 
businesses. Three of the parties’ children are full-time 
employees of the businesses. While Lien Chemical has recently 
suffered some economic difficulties and had to pull out of one 
location and drastically cut back in three others, Lien Pest 
Control has experienced an increase, so that there has been 
some overall consistency. 

While Max obtains some income from Keystone Insurance, 
the primary source of income is from the Lien companies. The 
record indicates that Max’s income from the Lien companies 
never exceeded approximately $35,000 and ran anywhere from 
approximately $15,000 to around $35,000 in the most recent 
years. 

We held in Erstrom vy. Erstrom, 220 Neb. 303, 369 N.W.2d 
637 (1985), that the division of property and the awarding of 
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attorney fees in marriage dissolution cases are matters initially 
entrusted to the sound discretion of the trial judge, which 
matters, on appeal, will be reviewed de novo on the record and 
affirmed in the absence of an abuse of the trial judge’s 
discretion. See, also, Guggenmos v. Guggenmos, 218 Neb. 746, 
359 N. W.2d 87 (1984). Upon a de novo review of the record in 
this case, we find no abuse of discretion in the division of 
property. 

Appellant, Cleo, asserts that it was error not to award her the 
two family businesses known as the Lien companies. The 
record clearly shows that the trial judge did not err in his 
determination in this matter. The record indicates that Cleo had 
no knowledge of the businesses and little or no qualification to 
manage them, while Max managed them in virtually every 
detail and had the practical qualifications to manage them. 

Cleo also assigns as error the court’s valuation of the Lien 
companies at $125,000. We cannot say that the trial judge 
abused his discretion when considering all of the relevant 
evidence regarding this valuation. The court’s valuation is 
supported by the evidence. 

Finally, Cleo assigns error in awarding her $75,000 in 
property settlement. This clearly is not an abuse of discretion 
when one views the division of property as a whole. As we held 
in Gleason v. Gleason, 218 Neb. 629, 357 N.W.2d 465 (1984), 
awards may properly vary between one-third and one-half. The 
award in this case falls within those guidelines. We therefore 
affirm the division of property ordered by the trial court. 

Appellee, Max, filed a cross-appeal challenging the award of 
alimony as excessive and unreasonable. We agree and order that 
it be reduced to $750 per month for 121 months, terminable on 
the death of Cleo. Our review of an alimony award is also de 
novo on the record. Erstrom v. Erstrom, supra; Ford v. Ford, 
219 Neb. 13, 360 N.W.2d 495 (1985). 

In Gleason v. Gleason, supra, we stated that it was an abuse 
of discretion for the trial court to award alimony in excess of the 
earning capacity of the paying party. In the case at bar the trial 
judge has awarded nonterminable alimony of $1,500 per month 
for 121 months. The facts indicate that Max has not made over 
$35,000 per year. The decree also orders that the $75,000 
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property settlement is payable in equal amounts each month for 
10 years ($625 per month) at 9 percent interest per annum. The 
amount Max would be required to pay under the decree would 
be $2,125 per month, excluding interest and excluding the costs 
of life insurance that he is required to carry to cover the 
property settlement and alimony. Such a payment would be 
beyond Max’s capabilities. Even assuming an overstatement of 
Max’s monthly living expenses and an understatement of 
income, meeting a $2,125 payment per month would be beyond 
Max’s earning: capacity as shown in the record. We therefore 
reduce the amount of alimony awarded to $750 per month. 

Respondent in his cross-appeal assigned as error “the 
amount of alimony” awarded and did not challenge the trial 
court’s order requiring defendant to “maintain life insurance in 
a face amount sufficient to secure payment of the property 
settlement and alimony awards” nor the length and conditions 
of the alimony payments. Accordingly, those portions of the 
court’s order are affirmed. 

Costs are taxed to appellant. 

AFFIRMED AS MODIFIED. 


DONALD R. WIETIES, APPELLANT, V. HOLLY JENSEN, DIRECTOR OF 
THE DEPARTMENT OF MOTOR VEHICLES, STATE OF NEBRASKA, 
APPELLEE. 
379 N.W.2d 734 


Filed January 17, 1986. Nos. 84-489, 84-569. 


Appeal from the District Court for Buffalo County: 
DeWayne WOoLeE, Judge. Affirmed. 


John S. Mingus of Mingus & Mingus, for appellant. 


A. Eugene Crump, Deputy PUOEDEY General, and Jill 
Gradwohl, for appellee. 
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KrIvosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


PER CuRIAM. 

Donald R. Wietjes appeals a judgment of the district court 
for Buffalo County affirming an order of the Department of 
Motor Vehicles revoking Wietjes’ driver’s license for failure to 
comply with the provisions of the Nebraska implied consent 
law. See Neb. Rev. Stat. § 39-669.08 (Reissue 1984). 

On the evening of August 14, 1983, Officer Treena Christner 
was called to the intersection of 39th Street and Avenue N in 
Kearney to investigate a possible hit-and-run accident. As she 
arrived at the intersection, Christner observed a small blue 
automobile parked north of the intersection and ascertained 
that the vehicle had been involved in an accident. Christner 
spoke with the driver of the blue automobile, who, when asked 
“which direction the other vehicle went,” directed Christner’s 
attention to Wietjes’ brown pickup which was then traveling 
west on 39th Street. Christner, after observing Wietjes pull the 
pickup into an alley abutting 39th Street, drove her police 
cruiser into the alley, approached Wietjes’ truck, and asked 
Wietjes to produce his driver’s license. While Wietjes was 
searching for his license, Christner detected the smell of 
“alcohol coming from his person” and observed that his “eyes 
were very bloodshot.” Suspecting that Wietjes might be 
intoxicated, Christner conducted two field sobriety tests on 
Wietjes, who displayed he was unable to touch his finger to his 
nose and could not touch his heel to his toe as he “unsteadily” 
attempted to walk a straight line. 

Christner arrested Wietjes for driving while under the 
influence of alcohol and transported him to the Buffalo County 
detention center. At the detention facility Christner read 
Wietjes an “Implied Consent Advisement” form, which 
Wietjes eventually signed. When asked to take a breath test, 
however, Wietjes refused and stated: “I didn’t do anything 
wrong so I don’t have to take this test.” Wietjes was cited for his 
refusal to take the test. 

On October 27, 1983, the Department of Motor Vehicles 
revoked Wietjes’ motor vehicle operator’s license for Wietjes’ 
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unreasonable refusal to consent to a chemical test. The 
department’s order of revocation was subsequently affirmed by 
the district court for Buffalo County. 

In his appeal to this court, Wietjes claims the following 
errors: Neb. Rev. Stat. § 39-669.16 (Reissue 1984) is an illegal 
delegation of a quasi-judicial duty by the director of the 
Department of Motor Vehicles to the deputy director of that 
department; § 39-669.16 is unconstitutional due to vagueness 
and ambiguity (reasonable in reference to a motorist’s refusal is 
not defined by statute or regulation of the Department of 
Motor Vehicles) and on account of delegation of legislative 
power to the executive branch to define reasonable; and 
absence of Miranda warnings before a request to submit to a 
chemical test prevents revocation by the Department of Motor 
Vehicles for refusal to submit to such test. All the preceding 
assignments of error are identical to the claims raised, resolved, 
and rejected in Fulmer v. Jensen, post p. 582, 379 N.W.2d 736 
(1986). We see no need in further elaborating on the principles 
enunciated in Fulmer. 

Wietjes also argues, as an issue of fact, that Christner did not 
have reasonable grounds to believe that Wietjes was operating 
his truck while under the influence of alcohol. 

Under § 39-669.08(2) an officer cannot validly request an 
individual to submit to a chemical test unless such officer has 
“reasonable grounds to believe that such person was driving or 
was in the actual physical control of a motor vehicle upon a 
public highway in this state while under the influence of 
alcoholic liquor.” However, on appeal to the district court from 
an order of the director of the Department of Motor Vehicles 
revoking a motor vehicle operator’s license, the burden of proof 
is on the licensee to establish that the arresting officer did not 
have reasonable grounds to request a chemical test. See Mackey 
v. Director of Department of Motor Vehicles, 194 Neb. 707, 235 
N.W.2d 394 (1975). In determining whether the licensee has met 
such a burden, this court, on appeal, reviews the findings of the 
district court de novo. Mackey v. Director of Department of 
Motor Vehicles, supra. 

Officer Christner noted that Wietjes displayed two of the 
typical signs of intoxication—Wietjes’ eyes were bloodshot and 
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his body reeked of alcoholic beverage. Wietjes had difficulty 
walking and failed two simple field sobriety tests. Wietjes, 
moreover, offers no legitimate and plausible explanation for his 
failure to properly perform the tests. Reviewing the record de 
novo, we conclude Wietjes has not satisfied his burden of 
establishing that Christner had no reasonable grounds to 
believe Wietjes was driving a motor vehicle while under the 
influence of alcoholic liquor. 

The judgment of the district court is correct in all respects 
and is, therefore, affirmed. 

AFFIRMED. 


ROcKE D. FULMER, APPELLANT, V. HOLLY JENSEN, DIRECTOR OF 
THE DEPARTMENT OF MOTOR VEHICLES, STATE OF NEBRASKA, 
APPELLEE. 

379 N.W.2d 736 


Filed January 17, 1986. Nos. 84-490, 84-544. 


1. Administrative Law: Statutes. The authority to delegate discretionary and 
quasi-judicial powers to agency subordinates is implied where the powers 
bestowed upon an agency head are impossible of personal execution. 

2. Constitutional Law: Statutes. The constitutional requirement of reasonable 
certainty in statutory language is satisfied by the use of ordinary terms to express 
ideas which find adequate interpretation in common usage and understanding. 

3. Implied Consent Law: Blood, Breath, and Urine Tests: Words and Phrases. The 
term “reasonable,” as applied to refusals to submit to a chemical test under the 
implied consent law, is an ordinary term which finds adequate interpretation in 
common usage and understanding. 

4. Constitutional Law: Legislature: Statutes. While the Legislature cannot 
delegate its lawmaking powers, it can make laws which become operative on the 
happening of a certain contingency or on an ascertainment of a fact upon which 
the law intends to make its own action depend. 

5. Implied Consent Law: Miranda Rights: Blood, Breath, and Urine Tests. There is 
no requirement that Miranda warnings be given prior to a request to submit toa 
chemical analysis of blood, breath, or urine under the Nebraska implied consent 
law. 

6. Implied Consent Law: Constitutional Law: Evidence: Self-Incrimination. 
Evidence obtained in the implied consent context is not testimonial or 
communicative in nature and does not fall within the privilege against 
self-incrimination. 
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7. Implied Consent Law: Blood, Breath, and Urine Tests: Right to Counsel. Under 

the implied consent law a driver is not entitled to consult with an attorney before 

submitting to a chemical test, nor is a delay in the test required due to a driver’s 
request to consult with an attorney. 

8. Criminal Law: Investigative Stops: Probable Cause. An investigatory stop must 
be justified by some objective manifestation that the person stopped is, or is 
about to be, engaged in criminal activity. 

9. Implied Consent Law: Blood, Breath, and Urine Tests: Arrests: Probable 
Cause. Reasonable grounds for arrest and arrest are conditions precedent to a 
valid request to submit to a chemical test. 


Appeal from the District Court for Buffalo County: 
DeWayne WOLF, Judge. Affirmed. 


John S. Mingus of Mingus & Mingus, for appellant. 


A. Eugene Crump, Deputy Attorney General, and Jill 
Gradwohl, for appellee. 


KrivosHa, C.J., BosLauGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


PER CURIAM. 

The plaintiff, Rocke D. Fulmer, has appealed from the order 
of the district court affirming the order of the director of the 
Department of Motor Vehicles suspending his motor vehicle 
operator’s license under the implied consent law. 

The record shows that on September 1, 1983, Fulmer was 
approached by Gloria Martin, a Kearney, Nebraska, police 
officer who had just received a radio dispatch reporting a theft 
at the Holiday Inn. The dispatch identified a white El 
Camino-type vehicle as having been involved in the theft and 
that it had last been seen traveling northbound on Central 
Avenue. Shortly after receiving the radio transmission, Officer 
Martin observed the Fulmer vehicle, which matched the 
description and license plate number given in the radio 
dispatch. The Fulmer car was then located approximately 50 
feet from the public roadway on private property with its 
headlights on. 

As Officer Martin approached, she observed Fulmer aid a 
woman in the vehicle. Fulmer, after producing his license and 
registration, was asked to return to the Holiday Inn to clear up 
the theft matter. Officer Martin testified that at this time she 
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was not aware that Fulmer might be under the influence of 
alcohol. She attributed his dullness and silence to the pending 
police investigation. 

Fulmer agreed to return to the motel after being advised that 
his vehicle was suspected to have been involved in the theft. As 
Officer Martin followed Fulmer, she observed that he was 
driving very slowly and appeared not to know where he was 
going. She stopped him after he had passed both access roads to 
the motel. Upon approaching the vehicle, Officer Martin 
shined her flashlight in the window and observed a six-pack of 
beer on the floor. She also observed Fulmer’s eyes to be 
bloodshot and watery, and noticed a strong odor of alcohol on 
his breath. When asked what the problem was, Fulmer 
responded that he was not from the Kearney area, although his 
driver’s license indicated that he was. He was then asked to step 
from his vehicle, which he did with difficulty. After performing 
poorly-on three field sobriety tests, Fulmer was arrested for 
driving while intoxicated and transported to a detention center. 

At the center Fulmer was read an implied consent advisement 
postarrest form. When he refused to submit to a test after 
signing the form, he was subsequently cited for the refusal. 

A show cause hearing was held on October 20, 1983, beforea 
hearing officer for the Department of Motor Vehicles. An order 
revoking Fulmer’s motor vehicle operator’s license for 
unreasonably refusing to consent to a body fluid test was 
entered on October 27, 1983. 

On appeal the district court rejected Fulmer’s claims that 
Neb. Rev. Stat. § 39-669.16 (Reissue 1984) is unconstitutional 
in placing the burden upon the appellant to prove that a refusal 
was reasonable and because there are no established guidelines 
as to what constitutes a reasonable refusal. The court then 
sustained the State’s motion to dismiss the appeal, holding that 
Fulmer had not sustained his burden of showing that his refusal 
was reasonable. Fulmer’s motion for new trial was overruled. 

Fulmer’s first claim on appeal is that the district court erred 
in refusing to hold that the appellee, Holly Jensen, had illegally 
delegated her quasi-judicial functions as the director of the 
Department of Motor Vehicles by allowing the deputy director 
to determine whether Fulmer’s license should be revoked 
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pursuant to § 39-669.16. The appellant claims that Jensen may 
not delegate the power vested in her by § 39-669.16, because the 
power is quasi-judicial in nature and delegated solely to her. 

The record shows that the show cause implied consent 
hearing was had before a hearing officer as provided by statute. 
The hearing officer then summarized the testimony from a tape 
recording and delivered a synopsis to the deputy director’s 
secretary. The appellee, Jensen, testified that the decision 
whether to revoke Fulmer’s license was delegated to the deputy 
director. However, the October 27, 1983, order revoking 
Fulmer’s license, and the certificate of service attached thereto, 
both bear Director Jensen’s signature. 

Neb. Rev. Stat. § 60-1503 (Reissue 1984) specifically 
provides, “The Director of Motor Vehicles shall have authority 
to employ such personnel, including legal, and technical 
advisors as may be necessary to carry out the duties of his 
office.” Director Jensen testified that the Department of Motor 
Vehicles reviews up to 1,600 implied consent cases a year, 
making it impossible for her to personally review every case. 

The authority to delegate discretionary and quasi-judicial 
powers to agency subordinates is implied where the powers 
bestowed upon an agency head “are impossible of personal 
execution.” 2 Am. Jur. 2d Administrative Law § 223 at 53 
(1962). See, also, Brown Group, Inc. v. Admin. Hearing 
Com’n, 649 S.W.2d 874 (Mo. 1983); Kiernan v. Bronstein, 73 
Misc. 2d 629, 342 N.Y.S.2d 977 (1973). 

As stated in 2 Am. Jur. 2d, supra § 224 at 54-55: “[T]he law 
does not preclude practicable administrative procedure in 
obtaining the aid of assistants in the department, apparently to 
any extent so long as the agency does not abdicate its power and 
responsibility and preserves for itself the right to make the final 
decision.” The authority of the director to delegate her implied 
consent revocation duties is fairly implied by § 60-1503. We 
conclude that the appellee director did not unlawfully delegate 
her responsibilities under § 39-669.16. 

Fulmer next maintains that § 39-669.16 is unconstitutionally 
vague and ambiguous because a reasonable refusal is not 
adequately defined in the statute or in department regulations. 

The constitutional requirement of reasonable certainty in 
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statutory language “‘is satisfied by the use of ordinary terms [to 
express ideas] which find adequate interpretation in common 
usage and understanding.” Roth v. School Dist. of Scottsbluff, 
213 Neb. 545, 548, 330 N.W.2d 488, 491 (1983). See, also, 
Weiner v. State ex rel. Real Estate Comm., 217 Neb. 372, 348 
N.W.2d 879 (1984). 

In Gleason v. Gleason, 218 Neb. 629, 633, 357 N.W.2d 465, 
468 (1984), we recognized the difficulty inherent in determining 
“reasonable” alimony, due to the fact that “[t]he standard of 
reasonableness by its very nature defies clear and specific 
quantification inasmuch as the determination of 
reasonableness is directly tied to the virtually unique 
circumstances of each case.” The same can be said of the 
reasonableness of refusal determination. This court has 
previously noted that “an attempt to give a specific meaning to 
the word ‘reasonable’ is ‘trying to count what is not number, 
and measure what is not space,’ ” Altschuler v. Coburn, 38 
Neb. 881, 890, 57 N.W. 836, 838 (1894). 

The term “reasonable,” as applied to refusals to submit to a 
chemical test under the implied consent law, is an ordinary term 
which finds adequate interpretation in common usage and 
understanding. When the reasonableness standard is applied to 
specific circumstances, it provides an adequate guide to persons 
of ordinary intelligence. 

Fulmer claims further that § 39-669.16 unconstitutionally 
delegates legislative power to the executive branch because the 
statute fails to define the term “reasonable.” While the 
Legislature cannot delegate its lawmaking powers, it can make 
laws which “become operative on the happening of a certain 
contingency or on an ascertainment of a fact upon which the 
law intends to make its own action depend.” Lennox v. Housing 
Authority of City of Omaha, 137 Neb. 582, 590, 290 N.W. 451, 
457 (1940). This is what the Legislature did in enacting 
§ 39-669.16, and, as such, the statute does not constitute an 
unconstitutional delegation of legislative powers. 

Fulmer cites no authority to support his additional claim that 
the Administrative Procedures Act, Neb. Rev. Stat. ch. 84, art. 
9 (Reissue 1981), requires that the appellee promulgate rules 
and regulations defining the term “reasonable” as used in 


FULMER v. JENSEN 587 
Cite as 221 Neb. 582 


§ 39-669.16. 

Additionally, there was no impropriety, as claimed by the 
appellant, in the hearing officer’s destruction of the tape 
recordings of the implied consent hearings. Section 39-669.16 
clearly provides that the appellee is empowered to appoint a 
hearing officer who is to report the evidence to the director. The 
tape recording is used for the limited purpose of assisting the 
hearing officer in making a written report to the director, and 
the recording is not required by statute to be a part of that 
report. 

Fulmer next asserts error in the district court’s failure to 
reverse the revocation order because the appellant was not given 
the Miranda warnings prior to the request that he submit to a 
chemical test, and because he was denied his sixth amendment 
right to counsel prior to his refusal. 

We adhere to our previous determination that there is no 
requirement that Miranda warnings be given prior to a request 
to submit to a chemical analysis of blood, breath, or urine 
under the Nebraska implied consent law. Wiseman v. Sullivan, 
190 Neb. 724, 211 N.W.2d 906 (1973). Evidence obtained in the 
implied consent context is not testimonial or communicative in 
nature and does not fall within the privilege against 
self-incrimination. Schmerber v. California, 384 U.S. 757, 86 
S. Ct. 1826, 16 L. Ed. 2d 908 (1966); State v. Manley, 189 Neb. 
415, 202 N.W.2d 831 (1972); State v. Oleson, 180 Neb. 546, 143 
N.W.2d 917 (1966). 

Also, we adhere to our previous holdings that under the 
implied consent law a driver is not entitled to consult with an 
attorney before submitting to a chemical test, nor is a delay in 
the test required due to a driver’s request to consult with an 
attorney. See, Bapat v. Jensen, 220 Neb. 763, 371 N.W.2d 742 
(1985); Hoyle v. Peterson, 216 Neb. 253, 343 N.W.2d 730 
(1984); Winter v. Peterson, 208 Neb. 785, 305 N.W.2d 803 
(1981); Wiseman v. Sullivan, supra. 

Fulmer’s final contention is that the revocation order should 
have been reversed because Officer Martin did not have 
probable cause to initially contact him and did not have 
reasonable grounds to request that he submit to a chemical test 
of his blood, breath, or urine. 
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Fulmer’s challenge to the initial contact is without merit. 
AlJthough Officer Martin, at the time of the first contact, may 
not have had probable cause to arrest Fulmer, Martin’s 
approach was a permissible stop under the guidelines of Jerry v. 
Ohio, 392 U.S. 1, 88S. Ct. 1868, 20 L. Ed. 2d 889 (1968). 

In United States v. Cortez, 449 U.S. 411, 417, 101 S. Ct. 690, 
66 L. Ed. 2d 621 (1981), the Court noted that “[aJn 
investigatory stop must be justified by some objective 
manifestation that the person stopped is, or is about to be, 
engaged in criminal activity.” Acknowledging the elusive nature 
of the concept of cause sufficient to justify a stop, the Court 
outlined certain guidelines: 

But the essence of all that has been written is that the 
totality of the circumstances—the whole picture—must be 
taken into account. Based upon that whole picture the 
detaining officers must have a particularized and 
objective basis for suspecting the particular person 
stopped of criminal activity. 
Cortez, supra at 417-18. See, also, State v. Pierce and Wells, 215 
Neb. 512, 340 N.W.2d 122 (1983). In this case it is clear that 
Officer Martin, acting on the facts learned through the radio 
dispatch, together with her own observations that Fulmer’s 
vehicle was parked with its lights on near the road it was last 
seen traveling on after the theft, had a particularized and 
objective basis for suspecting that Fulmer was involved in the 
theft. 

Fulmer attacks this conclusion, citing State v. Benson, 198 
Neb. 14, 17, 251 N.W.2d 659, 661 (1977), where we held that 
“[a] reasonably founded suspicion to stop a vehicle cannot be 
based solely on the receipt by the stopping officer of a radio 
dispatch to stop the described vehicle without any proof of the 
factual foundation for the relayed message.” The factual 
foundation in this case is supplied by the testimony that the 
other passenger in the Fulmer car was involved in the theft. 

The claim that Officer Martin had no reasonable grounds to 
request Fulmer to submit to a chemical test is without merit. 
Neb. Rev. Stat. § 39-669.08(2) (Reissue 1984) provides: 

Any law enforcement officer who has been duly 
authorized to make arrests for violations of traffic laws of 
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this state or of ordinances of any city or village may 
require any person arrested for any offense arising out of 
acts alleged to have been committed while the person was 
driving or was in actual physical control of a motor vehicle 
while under the influence of alcoholic liquor to submit to a 
chemical test of his or her blood, breath, or urine for the 
purpose of determining the alcoholic content of his or her 
body fluid, when the officer has reasonable grounds to 
believe that such person was driving or was in the actual 
physical control of a motor vehicle upon a public highway 
in this state while under the influence of alcoholic liquor. 
We have interpreted this section to mean that reasonable 
grounds for arrest and arrest are conditions precedent to a valid 
request to submit to a chemical test. Mackey v. Director of 
Department of Motor Vehicles, 194 Neb. 707, 235 N.W.2d 394 
(1975). 

The appealing licensee has the burden to prove that the 
arresting officer did not have reasonable grounds to request a 
chemical test once the State has made out a prima facie case for 
revocation by affidavit to the Department of Motor Vehicles. 
Mackey, supra. From our review of the record de novo, we 
conclude that Fulmer did not satisfy that burden. 

The record shows that Officer Martin made contact with 
Fulmer on private property shortly after a radio dispatch that a 
car like Fulmer’s had been involved in a theft. Fulmer’s license 
plate number matched that reported in the dispatch. Fulmer 
was parked with his headlights on in a driveway adjacent to the 
public roadway on which his vehicle had been reported to be 
traveling. These facts suggest that the appellant had been 
driving on the public roadway just prior to Officer Martin’s 
initial contact. 

In State v. Lichti, 219 Neb. 894, 367 N.W.2d 138 (1985), we 
held that under Neb. Rev. Stat. § 39-604(1) (Reissue 1984), a 
person driving in response to a lawful order by a law 
enforcement officer is engaged in privileged conduct for which 
he cannot be punished. While Officer Martin could not have 
based her request to Fulmer to submit to a chemical test solely 
on her observations of his driving after asking him to return to 
the motel, the facts at the time of her initial contact gave her 
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reasonable grounds to suspect that Fulmer had been driving on 
a public highway. 

The second stop was initiated because Fulmer, by missing 
both access roads to the motel, had not complied with Officer 
Martin’s lawful order. At that point the officer became 
cognizant of facts suggesting that Fulmer was under the 
influence of intoxicating liquor. There was a six-pack of beer on 
the floorboard of Fulmer’s car, his eyes were bloodshot and 
watery, and when Officer Martin leaned into the car to ask why 
he had missed the exits, she detected a strong odor of alcoholic 
beverage about his breath. Fulmer responded that he had 
missed the exits because he was not from the area, although his 
license showed otherwise. He then had difficulty stepping from 
the vehicle and in performing three field sobriety tests. At that 
point we conclude that Officer Martin had reasonable grounds 
to conclude that Fulmer had previously been driving a vehicle 
while under the influence of intoxicating liquor and, therefore, 
properly requested the appellant to submit to a chemical test of 
his blood, breath, or urine. 

There being no error, the judgment of the district court is 
affirmed. 

AFFIRMED. 


CHADRON ENERGY CORPORATION, A NEBRASKA CORPORATION, 
APPELLANT AND CROSS-APPELLEE, GORDON C. SHAFFER, JR., AND 
MARIAN SHAFFER, APPELLEES, LESLIE KLEMAN, APPELLEE AND 
CROSS-APPELLANT, V. FIRST NATIONAL BANK OF OMAHA, 

A NATIONAL BANK, APPELLEE AND CROSS-APPELLANT. 

379 N.W.2d 742 


Filed January 17, 1986. No. 84-553. 


I. Actions: Pleadings. The fact that a petition may have initially sought equitable 
relief is not binding. A petition in equity may be changed by amendment into an 
action at law, or vice versa, and it may be amended to seek redress in the form of 
damages as well as equitable relief. 

2. Uniform Commercial Code: Sales: Security Interests: Judgments: Damages. 
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Not only does Neb. U.C.C. § 9-504(3) (Reissue 1980) and the requirement that a 
security interest must be sold in a commercially reasonable manner affect the 
right of a creditor to obtain a deficiency judgment but, likewise, the failure to 
sell a security interest in a commercially reasonable manner affords to a debtor 
the right to sue for damages for any surplus which the debtor does not realize by 
reason of the creditor’s having failed to dispose of the property in a 
commercially reasonable manner. 

3. Uniform Commercial Code: Sales: Security Interests: Damages. Even though a 
sale may produce a surplus, if in fact a sale in a commercially reasonable manner 
would have produced a larger surplus, the failure of the debtor to sell the security 
in a commercially reasonable manner has caused the debtor damages which the 
debtor has a right to recover in a proper action. 

4. Uniform Commercial Code: Security Interests. The fact that collateral may be 
transferred voluntarily or involuntarily as provided by Neb. U.C.C. § 9-311 
(Reissue 1980) does not destroy or adversely affect a prior perfected security 
interest. 

. In order for a novation to occur, the existing liability must be 
completely extinguished and a new one substituted in its place. 

6. Uniform Commercial Code: Security Interests: Words and Phrases. A security 
interest is defined as an interest in property which secures payment of 
performance of an obligation. If the underlying obligation ceases to exist, so 
does the interest securing it. 

7. Uniform Commercial Code: Property: Security Interests: Conversion. Where 
property is subject to a security interest, an exercise of dominion or control over 
the property which is inconsistent with the rights of the secured party 
constitutes, as to him, a conversion of the property, and there may be conversion 
of the property by a secured party where his acts are in defiance of the rights of 
others in the property. 

8. Uniform Commercial Code: Security Interests: Conversion: Damages. The 
measure of damages for conversion is the market value of the converted 
property at the time of the conversion. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Reversed and remanded for a new 
trial. 


W. Scott Davis of Marti, Dalton, Bruckner, O’Gara & 
Keating, P.C., for appellant. 


Alan E. Peterson of Cline, Williams, Wright, Johnson & 
- Oldfather, and Douglas F. Duchek, for appellees Shaffer. 


Michael O. Johanns and Lavern R. Holdeman of Peterson 
Nelson Johanns Morris & Holdeman, for appellee Kleman. 
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James B. Cavanagh of Erickson & Sederstrom, P.C., for 
appellee Bank. 


KrivosHa, C.J., BOSLAUGH, CAPORALE, SHANAHAN, and 
GRANT, JJ., and CoLwELL, D.J., Retired. 


KrivosHa, C.J. 

The appellant, Chadron Energy Corporation (Chadron 
Energy), owner of the stock of First National Bank of Chadron 
(First National-Chadron), a national bank corporation, 
appeals from an order entered by the district court for Douglas 
County, Nebraska, finding that Chadron Energy is not entitled 
to recover damages from the First National Bank of Omaha 
(First National-Omaha), though First National-Omaha 
allegedly failed to sell the stock of First National-Chadron in a 
commercially reasonable manner as required by Neb. U.C.C. 
§ 9-504(3) (Reissue 1980). The basis for the district court’s 
ruling was that because the stock sold for more than Chadron 
Energy owed to First National-Omaha, no deficiency was 
created, and, therefore, the issue as to whether the stock was 
sold in a commercially reasonable manner was moot. First 
National-Omaha has further cross-appealed, maintaining that 
the judgment entered by the district court in favor of three 
former stockholders of First National-Chadron, Gordon C. 
Shaffer, Jr., Marian Shaffer, and Leslie G. Kleman, was in 
error. That judgment was based upon a finding by the district 
court that First National-Omaha had converted stock held by 
First National-Omaha as bailee for the Shaffers and Kleman. 
Shaffers and Kleman claimed an interest in the stock as security 
for a debt owed to them by the group that had purchased 
Shaffers’ and Kleman’s bank stock in First National-Chadron. 

The record contains evidence concerning a host of 
transactions both directly and indirectly involved in the issues 
before this court. We have, however, attempted to isolate those 
facts which are relevant to the issues presented to us on appeal 
and will, therefore, not consider certain evidence found in the 
record but not relevant to the issues presented. 

In March of 1979 the First National Bank of Chadron was a 
national bank corporation with its principal place of business in 
Chadron, Nebraska. At that time there were issued and 
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- outstanding 2,000 shares of capital stock in First 
National-Chadron, of which the appellees Gordon C. Shaffer, 
Jr., and his wife, Marian Shaffer, held 1,185 shares and the 
appellee Leslie G. Kleman held 630 shares. The remaining 
shares were held by other stockholders whose interests are not 
involved in this appeal. On March 6, 1979, six individuals 
represented by George Wulf (the Wulf Group) entered into a 
stock purchase agreement with the Shaffers and Kleman. The 
sale price for the stock was $5 million, part of which was to be 
paid to the Shaffers and Kleman in cash at the time of the 
closing and the balance to be represented by notes from the 
Wulf Group and secured by the stock in First 
National-Chadron. In order to obtain the necessary cash to 
make the downpayment, the Wulf Group borrowed $2.1 
million from First National-Omaha. Shaffers then received 
$860,000 in cash and notes totaling $2,102,500, and Kleman 
received $1,180,000 in cash and notes totaling $395,000. Both 
the loan from First National-Omaha and the notes given to the 
Shaffers and Kleman were to be secured by the stock in First 
National-Chadron. By agreement among all parties, First 
National-Omaha was designated as the senior lienholder and 
Shaffers and Kleman as junior lienholders. Individual notes 
executed by the members of the Wulf Group to First 
National-Omaha were due in 1 year, at which time First 
National-Omaha was to be paid in full, thereby causing the lien 
of the Shaffers and Kleman to become a first security interest in 
the stock. The stock was physically delivered to First 
National-Omaha, which assured the Shaffers and Kleman in 
writing that “[w]e will not release such collateral from our 
possession until you have notified us that your security interest 
has been released or discharged.” First National-Omaha 
received six individual stock certificates, each issued in the 
name of one of the six members of the Wulf Group. 

Later in 1979, the individuals in the Wulf Group formed a 
corporation under the name of First of Chadron Bank 
Corporation, and on or about January 30, 1980, received the 
approval of the Federal Reserve Bank of Kansas City to become 
a one-bank holding company and to acquire the capital stock of 
First National-Chadron. The holding company’s name was 
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later changed to Chadron Energy Corporation. 

Beginning in March of 1980, when the notes of the Wulf 
Group to First National-Omaha became due, and continuing 
throughout the summer of 1980, both First National of Omaha 
and the Shaffers and Kleman granted the Wulf Group various 
extensions on the loans, which were not being paid regularly. 
Finally, a public offering of the holding company stock in 
Chadron Energy was conducted during the summer of 1980. 
The purpose of this transaction was to acquire sufficient funds 
from the public offering to allow Chadron Energy to purchase 
the First National-Chadron bank stock from the Wulf Group. 
The Wulf Group, in turn, would pay off their debts to First 
National-Omaha and Shaffers and Kleman and recover the 
stock being held as collateral. Unfortunately, the public 
offering did not even produce sufficient funds to pay off the 
debt to First National-Omaha, and other arrangements had to 
be made to complete the sale of the stock from the Wulf Group 
to Chadron Energy. 

Even after giving First National-Omaha the proceeds of the 
public offering, the Wulf Group did not succeed in totally 
reducing their $2.1 million debt to First National-Omaha. The 
Wulf Group thus sought to have Chadron Energy assume their 
loans with First National-Omaha by rewriting them in the 
amount of $660,000, in the name of the holding company, and 
then discharging the individual debts of the Wulf Group. First 
National-Omaha was agreeable to this arrangement but insisted 
that, before the transaction could be completed, both the 
Shaffers and Kleman would have to consent to the transference 
of the stock from the names of the six individuals in the Wulf 
Group to the holding company. The plan was that once all of 
this was accomplished, the single stock certificate in the name 
of the holding company would then be returned to First 
National-Omaha, which would continue to hold the certificate 
in its possession as security for its loan and as security for the 
debt due the Shaffers and Kleman. 

Shaffers and Kleman, however, refused to sign the consent 
forms, and although there was some testimony that an 
assumption agreement was executed by Chadron Energy to 
First National-Omaha, no such executed assumption 
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agreement was ever produced. Instead, it appears that First 
National-Omaha accepted a new note from Chadron Energy, 
delivered the six stock certificates to the original owners, and 
permitted the stock to be reregistered in a single certificate in 
the name of Chadron Energy. When all of this was completed, a 
new note, signed by Chadron Energy, and the stock certificate, 
now in the name of Chadron Energy, were returned to First 
National-Omaha. The loans to the six individuals held by First 
National-Omaha were, in effect, marked “paid,” and the notes 
were returned to each of the six individuals. 

On October 3, 1982, First National-Omaha notified 
Chadron Energy that it was in default for nonpayment on its 
loan, in the total amount of $720,767.10. When they became 
aware of the impending auction sale of the stock of First 
National-Chadron, First National-Chadron, its holding 
company, Chadron Energy, and the Shaffers filed a petition to 
restrain the sale. They were granted a temporary restraining 
order but did not post the required bond. First 
National-Omaha, therefore, conducted the auction of the bank 
stock on the morning of October 29, 1982, and sold the stock 
for $1,410,000. First National-Chadron then dismissed itself 
from the lawsuit, and Chadron Energy and the Shaffers 
proceeded against First National-Omaha for damages, 
Shaffers maintaining that the stock in which they had a security 
interest had been converted by First National-Omaha, and 
Chadron Energy maintaining that the stock was not sold in a 
commercially reasonable manner. Several weeks later, Kleman, 
for the first time, discovered that the stock in which he claimed 
a security interest had been sold and joined Shaffers in seeking 
damages for conversion. 

Following the trial, the district court found that when First 
National-Omaha returned the six individual certificates to the 
individual members of the Wulf Group and permitted the 
certificates to be canceled and the stock transferred into the 
name of the holding company, First National-Omaha 
converted the stock of the Shaffers and Kleman. For that 
reason, and since it found that the value of the stock in 
November of 1980 was worth at least the amount of the 
Shaffers’ lien, the district court entered judgment against First 
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National-Omaha and in favor of Shaffers in the amount of the 
debt then owing from the Wulf Group to the Shaffers. With 
regard to the claim made by Kleman, the district court found 
that notes executed to Kleman by Wulf and one other member 
of the Wulf Group had been transferred by Kleman to a trust 
and were now being held by a trustee. For that reason the 
district court found that Kleman was no longer the real party in 
interest with regard to these two notes and therefore has no 
standing to make any claim against First National-Omaha. The 
district court did, however, find that First National-Omaha did 

‘ cause the stock securing the remaining four notes to Kleman to 
be converted, and awarded damages to Kleman in the amount 
of $201,061.88. For reasons more particularly set out 
hereinafter, we believe that the decision of the district court 
must be reversed and the cause remanded for a new trial. 

Although all of the parties to this action, and the district 
court as well, believed that, because an injunction was initially 
sought, this was an equity action, we believe they are in error. 
The importance of that decision is that it affects both what our 
standard of review is and whether we review the action de novo 
or remand the cause back to the district court for a new trial. 
Because we believe that this is a law action and not an action in 
equity, we do not review the matter de novo. 

In order to arrive at that conclusion, one must look carefully 
at the pleadings in this case. Initially, the petition filed by First 
National-Chadron, Chadron Energy, and the Shaffers sought 
both a temporary and permanent injunction against the sale of 
the stock and asked for a declaratory judgment declaring the 
rights of the parties in the shares of stock of First 
National-Chadron. After the parties failed to post the bond 
necessary to obtain the temporary injunction and the sale was 
completed, Chadron Energy and the Shaffers amended their 
petition to seek only declaratory relief and abandoned any 
request for an injunction, temporary or permanent. Neb. Rev. 
Stat. § 25-21,157 (Reissue 1979) provides that in a declaratory 
judgment action issues of fact “may be tried and determined in 
the same manner as issues of fact are tried and determined in 
other civil actions in the court in which the proceeding is 
pending.” This court has treated the determination of factual 
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issues in a declaratory judgment action, which would otherwise 
be an action at law, in the same manner as if a jury had been 
waived. The findings of the trial court, therefore, have the 
effect of a verdict of a jury and will not be set aside unless 
clearly wrong, see Larutan Corp. v. Magnolia Homes Manuf. 
Co., 190 Neb. 425, 209 N.W.2d 177 (1973), and, unlike an 
equity action, are not reviewed de novo. In Eastern Shore Nat. 
Gas Co. v. Stauffer Chemical Co. , 285 A.2d 826, 829 (Del. Ch. 
1971), the Delaware court observed: “[T]he test as to whether 
or not [an equitable question even] exists [is] whether or not, in 
the absence of a prayer for declaratory judgment, the issues 
presented should be properly disposed of in an equitable as 
opposed to a legal action.” In the instant case, once the prayer 
for declaratory relief is disregarded, there is no equitable relief 
sought. While the plaintiffs, in their respective amended 
petitions, asked for both a declaratory judgment and 
“equitable relief,” they, in fact, were not entitled to anything 
but a declaration as to their rights in the stock, and damages, if 
any. That constituted an action at law. See First Nat. Bank of 
Wayne v. Gross Real Estate Co., 162 Neb. 343, 75 N.W.2d 704 
(1956). This being a law action, we do not review the case de 
novo on the record but, rather, determine whether the decision 
is contrary to the law. See Ranger Division v. Bayne, 214 Neb. 
251, 333 N.W.2d 891 (1983). The fact that there may have been 
equitable relief sought initially is not binding. A petition in 
equity may be changed by amendment into an action at law, or 
vice versa, and it may be amended to seek redress in the form of 
damages as well as equitable relief. See, Kraft v. Forest Park 
Realty & Ins. Co., 111 Ga. App. 621, 142 S.E.2d 402 (1965); 
Johnston vy. Federal Land Bank, 226 Iowa 496, 284 N.W. 393 
(1939). See, also, Neb. Rev. Stat. § 25-856 (Reissue 1979). 

We turn, then, to an examination of the issues raised by this 
appeal. The first issue we address is whether the district court 
was in error as a matter of law in determining that the claim by 
Chadron Energy against First National-Omaha was moot. In 
reaching that conclusion the district court reasoned that the 
only effect of conducting a sale in a commercially unreasonable 
manner was to prevent the creditor from obtaining a deficiency 
judgment against the debtor. See, State Bank of Litchfield v. 


598 221 NEBRASKA REPORTS 


Lucas, 210 Neb. 400, 315 N.W.2d 238 (1982); First Nat. Bank of 
Bellevue v. Rose, 197 Neb. 392, 249 N.W.2d 723 (1977). While it 
is true that if a creditor conducts the sale of a security interest in 
a commercially unreasonable manner the creditor may not 
obtain a deficiency judgment against the debtor, there are also 
rights afforded the debtor by reason of the creditor’s failing to 
dispose of the property in a commercially reasonable mannert. 
Section 9-504(3) provides in part as follows: 
Disposition of the collateral may be by public or private 
proceedings and may be made by way of one or more 
contracts. Sale or other disposition may be as a unit or in 
parcels and at any time and place and on any terms but 
every aspect of the disposition including the method, 
manner, time, place and terms must be commercially 
reasonable. 
Neb. U.C.C. § 9-502(2) (Reissue 1980) provides in part: “If the 
security agreement secures an indebtedness, the secured party 
must account to the debtor for any surplus, and unless 
otherwise agreed, the debtor is liable for any deficiency.” 
(Emphasis supplied.) 

Thus far, then, we find that the statute requires that the 
creditor must dispose of the property in a commercially 
reasonable manner and account to the debtor for any surplus 
which a sale conducted in a commercially reasonable manner 
might obtain. And, additionally, Neb. U.C.C. § 9-507(1) 
(Reissue 1980) provides in part: 

If it is established that the secured party is not proceeding 
in accordance with the provisions of this part disposition 
may be ordered or restrained on appropriate terms and 
conditions. If the disposition has occurred the debtor or 
any person entitled to notification or whose security 
interest has been made known to the secured party prior to 
the disposition has a right to recover from the secured 
party any loss caused by a failure to comply with the 
provisions of this part. 
(Emphasis supplied.) 

It seems clear to us, therefore, that not only does § 9-504(3) 
and the requirement that a security interest must be sold in a 
commercially reasonable manner affect the right of a creditor 
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to obtain a deficiency judgment but, likewise, the failure to sell 
a security interest in a commercially reasonable manner affords 
to a debtor the right to sue for damages for any surplus which 
the debtor does not realize by reason of the creditor’s having 
failed to dispose of the property in a commercially reasonable 
manner. Even though the sale may produce a surplus, if in fact a 
salein a commercially reasonable manner would have produced 
a larger surplus, the failure of the debtor to sell the security ina 
commercially reasonable manner has caused the debtor 
damages which the debtor has a right to recover in a proper 
action. The action was not, therefore, moot. However, we need 
not pass upon the question as to whether the sale by First 
National-Omaha was in this instance conducted in a 
commercially reasonable manner because the district court did 
not pass upon that issue. Instead, we must remand the cause 
back to the district court for a trial on the question of whether 
the sale of the stock belonging to Chadron Energy was 
conducted in a commercially reasonable manner and, if not, 
what, if any, damages Chadron Energy sustained thereby. 

With that we then turn to the question as to whether the 
district court was correct in its determination that First 
National-Omaha had converted the stock in which the Shaffers 
and Kleman had a security interest when, in November of 1980, 
First National-Omaha permitted the stock in First 
National-Chadron to be transferred from the six individual 
members of the Wulf Group to Chadron Energy. The district 
court concluded that by releasing the stock and permitting the 
transfer to occur, a conversion was committed. While we 
believe that First National-Omaha did in fact convert the stock 
of the Shaffers and Kleman, we do not believe it occurred in 
November of 1980 but, rather, in October of 1982. 

Neb. U.C.C. § 9-306(2) (Reissue 1980) makes it clear that the 
transfer of the stock in First National-Chadron from the Wulf 
Group to the holding company did not in any manner diminish 
or extinguish the security interest held by the Shaffers or 
Kleman in the stock. Section 9-306(2) provides that “a security 
interest continues in collateral notwithstanding sale, exchange 
or other disposition thereof unless the disposition was 
authorized by the secured party... .” Here, the evidence is clear 
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beyond contradiction that neither the Shaffers nor Kleman 
authorized the disposition of the collateral, and therefore their 
security interest continued. 
Furthermore, Neb. U.C.C. § 9-311 (Reissue 1980) permits 
such transfer, notwithstanding a provision to the contrary in the 
security agreement. Section 9-311 provides: “The debtor’s 
rights in collateral may be voluntarily or involuntarily 
transferred (by way of sale, creation of a security interest, 
attachment, levy, garnishment or other judicial process) 
notwithstanding a provision in the security agreement 
prohibiting any transfer or making the transfer constitute a 
default.” Courts have consistently held that this section gives a 
person entitled to sell the unfettered right to transfer his interest 
in collateral. See Sturdevant v. First Security Bank, 186 Mont. 
91, 606 P.2d 525 (1980). 
The fact that collateral may be transferred voluntarily or 
involuntarily as provided by § 9-311 does not destroy or 
adversely affect a prior perfected security interest. See 
Brummund v. First Nat. Bank of Clovis, 99 N.M. 221, 656 P.2d 
884 (1983). Rather, the transferee takes subject to the security 
interest. Layne v. Fort Carson Nat. Bank, 655 P.2d 856 (Colo. 
App. 1982). 
The notes executed by the individual members of the Wulf 
Group to the Shaffers and Kleman were still in effect, and the 
stock, though now transferred from the Wulf Group to the 
holding company, was still subject to the lien given by the Wulf 
Group in favor of the Shaffers and Kleman. Neither this nor the 
fact that First National-Omaha released the stock temporarily 
for the purpose of permitting the Wulf Group to transfer the 
stock to the holding company affects the Shaffers’ or Kleman’s 
security interest. Neb. U.C.C. § 9-304(5) (Reissue 1980) 
specifically contemplates such an action and provides: 
A security interest remains perfected for a period of 
twenty-one days without filing where a secured party 
having a perfected security interest in an instrument . . . (b) 
delivers the instrument to the debtor for the purpose of 
ultimate sale or exchange or of presentation, collection, 
renewal or registration of transfer. 

Here, there is no evidence that First National-Omaha, the bailee 
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holding the stock and thereby perfecting the Shaffers’ and 
Kleman’s security interests, surrendered the stock for more than 
21 days. As such, the perfection continued as to the Shaffers 
and Kleman. 

In view of the fact, then, that the notes from the Wulf Group 
to the Shaffers and Kleman were not in default in November of 
1980, and therefore, as junior lienholders, Shaffers and Kleman 
were not entitled to immediate possession of the stock from the 
senior lienholder and that the security interests held by the 
Shaffers and Kleman in the stock continued after the transfer, 
the delivery of the stock by First National-Omaha to the Wulf 
Group for transfer did not constitute an act of conversion. 

Furthermore, although First National-Omaha did release 
the bank stock from its possession, ostensibly in derogation of 
its written assurance not to do so unless the Shaffers and 
Kleman gave written consent, this did not amount to a 
conversion on the part of First National-Omaha. First 
National-Omaha, by agreeing to hold the collateral for the 
benefit of the Shaffers and Kleman, the junior lienholders, 
created a bailor/bailee relationship between itself and Shaffers 
and Kleman. Landmark Land Co., Inc. v. Sprague, 529 F. 
Supp. 971 (S.D.N.Y. 1981), rev’d on other grounds 701 F.2d 
1065 (2d Cir. 1983). While it is true that strict adherence to a 
formal contract for bailment establishes the obligation of the 
bailee, Bozell & Jacobs, Inc. v. Blackstone Terminal Garage, 
Inc., 162 Neb. 47, 75 N.W2d 366 (1956), First 
National-Omaha’s technical breach of the agreement did not 
amount to aconversion. A bailee may satisfy his obligation by a 
return of certificates of like kind, there being no obligation to 
return the identical certificates. See, Robertson v. Ramsey et 
al,, 17 Tenn. App. 248, 66 S.W.2d 1022 (1933); Christensen v. 
Pugh et al., 84 Utah 440, 36 P.2d 100 (1934). The agreement 
merely obligated First National-Omaha to hold 1,850 shares of 
First National-Chadron bank stock, and although there was a 
gap of time when First National-Omaha did not have 
possession of the stock, this does not mean that First 
National-Omaha converted the stock. When First 
National-Omaha recovered the stock, though it had been 
reregistered, it remained 1,850 shares of First National- 
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Chadron bank stock. 

For these reasons, then, the finding by the district court was 
in error. However, as we have indicated, the subsequent sale by 
First National-Omaha of this stock did constitute a conversion 
for which Shaffers and Kleman were entitled to seek damages. 

When First National-Omaha accepted a new note from 
Chadron Energy and discharged the notes previously executed 
by the six members of the Wulf Group, there was a novation. As 
noted in First West Side Bank v. Herzog, 204 Neb. 356, 361, 282 
N.W.2d 38, 41 (1979): “In order for a novation to occur, the 
existing liability must be completely extinguished and a new one 
substituted in its place. See, Sheridan v. Dudden Implement, 
Inc., 174 Neb. 578, 119 N.W.2d 64; Thomas v. George, 105 
Neb. 44, 178 N.W. 922.” While First National-Omaha argues 
that there was a mere assumption of debt by Chadron Energy, 
the evidence simply fails to support that claim. The evidence of 
novation is overwhelming. There was no assumption agreement 
signed by Chadron Energy. The notes from the six members of 
the Wulf Group were, in effect, marked “paid” and returned to 
them. A new note was executed by Chadron Energy and the 
security previously held by First National-Omaha was released 
and security of the new debtor, Chadron Energy, obtained. The 
existing liability from the Wulf Group to First National-Omaha 
was completely extinguished and a new one substituted in its 
place. 

The significance of all of this is that the superior lien 
previously held by First National-Omaha was extinguished. “A 
security interest is defined as ‘an interest in... property... 
which secures payment of performance of an obligation.’ If the 
underlying obligation ceases to exist, so does the interest 
securing it.” Poteau State Bank v. Denwalt, 597 P.2d 756, 
761-62 (Okla. 1979). Here, the underlying obligation ceased to 
exist in November of 1980, and, thus, the original First 
National-Omaha/Wulf Group security agreement also ceased 
to exist. é 

Shaffers and Kleman, their security interests in the stock 
remaining existent and perfected even after November of 1980, 
therefore became the senior lienholders as to the stock of First 
National-Chadron. When First National-Omaha sold the stock 
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in September of 1982, it converted the stock upon which 
Shaffers and Kleman had a security interest. 
“Where property is subject to a security interest, an 
exercise of dominion or control over the property which is 
inconsistent with the rights of the secured party, 
constitutes, as to him, a conversion of the property; and 
there may be conversion by [a] secured party where his 
acts are in defiance of the rights of others in the property.” 
Trust Co. v. Associated Grocers Co-op, 152 Ga. App. 701, 702, 
263 S.E.2d 676, 677 (1979). See, also, Consolidated Equip. 
Sales v. First Bank, etc., 627 P.2d 432 (Okla. 1981); Amer. Nat. 
Bk. v. Etter, 28 Colo. App. 511, 476 P.2d 287 (1970). It seems 
clear, beyond question, that First National-Omaha, by selling at 
auction the collateral on which Shaffers and Kleman held a first 
lien, over the protest of the Shaffers and without notice to 
Kleman, converted the 1,850 shares of First National-Chadron 
stock. The act of conversion, however, occurred on October 29, 
1982, and not in November of 1980 as found by the district 
court. This would be true even if the sale was in a commercially 
reasonable manner. The difficulty, however, is that the court 
determined the damages to the Shaffers and Kleman as of 
November 1980, when, in fact, the conversion occurred in 
October of 1982. The measure of damages for conversion is the 
market value of the converted property at the time of the 
conversion. Associated Bean Growers v. Chester B. Brown 
Co., 198 Neb. 775, 255 N.W.2d 425 (1977). It may very well be 
that the amounts due and owing were the same on the two dates, 
though one is inclined to believe that, at the very best, some 
additional interest may have been due in October of 1982 as 
compared to November of 1980. Nevertheless, though we find 
as a matter of law that the evidence established a conversion, we 
find it to have occurred in October of 1982, and thus, because 
the wrong date was selected, this portion of the matter must be 
remanded for trial to determine the amount of damages 
suffered by the Shaffers and Kleman by reason of First 
National-Omaha’s act of conversion in October 1982. Shaffers 
and Kleman may recover the value of the property converted at 
the time and place of the conversion up to the amount due on 
the liens, including accrued interest. See Implement Co. v. 
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Dunard, 181 Mo. App. 658, 164 S.W. 685 (1914). 

In view of the fact that the matter must be remanded for trial 
on the issues set out herein, no other errors need be considered. 
The judgment is reversed and the cause remanded for a new 
trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

BOSLAUGH, J., concurs in the result. 


AGREX, INC., ACORPORATION, APPELLANT AND CROSS-APPELLEE, 
v. JIM SCHRANT, APPELLEE AND CROSS-APPELLANT. 
379 N.W.2d 751 


Filed January 17, 1986. No. 84-568. 


1. Appeal and Error. On appeal this court will not set aside a finding of fact made 
by the trial court unless it is against the weight of the evidence, or appears to have 
been the result of passion, prejudice, mistake, or is in disregard of the rules of 
evidence or the law. 

2. Uniform Commercial Code: Agriculture: Crops: Words and Phrases. 
Experienced grain producers who regularly grow and market grain on the open 
market as the principal means of providing for their livelihood, and by reason of 
such occupation have acquired and possess knowledge or skill peculiar to the 
practices and operations of grain marketing, are merchants within the meaning 
of Neb. U.C.C. §§ 2-104 and 2-201 (Reissue 1980). 

3. Uniform Commercial Code. Whether a party in a specific instance was a 
merchant under the Uniform Commercial Code is a question of fact. 

4. Appeal and Error. Consideration on appeal to this court of a case will be limited 
to errors assigned and discussed. 

5. Witnesses: Proof: Trial. A question put to a witness which calls for an answer 
based upon conjecture and speculation does not constitute proper proof on an 
issue. 

6. Witnesses: Trial. A witness should not be allowed to express an opinion on an 
inadequate basis. 


Appeal from the District Court for Platte County: JoHN C. 
WHITEHEAD, Judge. Affirmed in part, and in part reversed and 
remanded for a new trial on the issue of damages. 


David A. Domina and David E. Copple of Domina & 
Gerrard, P.C., for appellant. 
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Lynn D. Hutton, Jr., of Lynn D. Hutton, Jr, P.C., for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HastTncs, J. 

Agrex, Inc., brought this action to recover losses alleged to 
have resulted from defendant Jim Schrant’s breach of contract 
to sell it a quantity of soybeans. From a jury verdict and 
judgment of $6,162 in its favor, plaintiff has appealed and 
defendant has cross-appealed. 

Plaintiff’s assignments of error are: (1) The verdict was 
unsupported by any evidence and was clearly wrong; and (2) 
Testimony of a witness as to the value or worth of the 
commodity was permitted without adequate foundation and 
was purely conjectural. Defendant assigns as error on his 
cross-appeal: (1) The refusal of the court to direct a verdict in 
his favor; (2) The giving of certain instructions; and (3) The 
failure to give certain requested instructions. We affirm in part, 
and in part reverse and remand for a new trial on the issue of 
damages. 

Plaintiff alleged in its petition that on July 15, 1983, 
defendant orally agreed to sell to the plaintiff 6,500 bushels of 
soybeans at a price of $6.02 per bushel, and following 
defendant’s refusal to make delivery, plaintiff, in order to cover 
the grain contracted by the defendant, was required to go into 
the open market and purchase soybeans at $8.45 per bushel. 

Defendant denied the existence of such contract; alleged that 
on July 22, the day he received written confirmation of the 
alleged contract from plaintiff, he denied to plaintiff that he 
had entered into the contract; alleged that plaintiff had failed to 
mitigate its damages; and alleged a violation of the statute of 
frauds. 

The evidence presented by the plaintiff would support a 
conclusion that on July 15, 1983, defendant called the Enola 
grain elevator (Agrex, Inc.) and inquired as to the price then 
being paid for soybeans. When told that the market was $6.02 
per bushel, according to the plaintiff’s evidence, he agreed to 
sell 6,500 bushels. He was told that he would receive written 
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confirmation in the mail, and that same day plaintiff did mail 
to defendant a signed writing listing the price, quantity, and 
delivery date of July 1983. 

Plaintiff’s witness, Jacqueline Ohman, continuing her 
testimony, stated that several attempts were made to contact 
defendant as to why he had not delivered the soybeans, but she 
was not able to get in touch with him until September 8. 
According to her, when she did reach him on the 8th and asked 
him when he was planning to bring in the beans, he told her that 
he did not know when he was going to make delivery. Finally, on 
September 20, the witness was told by Mrs. Schrant that they 
did not consider that they were bound by any contract and did 
not intend to make delivery. On that same day the plaintiff went 
into the open market and purchased 6,500 bushels of soybeans 
to cover the contract at the market price of $8.45 per bushel. It 
is this difference—$2.43—between the contract price and the 
actual purchase price that plaintiff claims as damages. 

Supporting plaintiff’s claim was the testimony of the 
manager of the ASCS office in Columbus. He identified four 
exhibits which were marketing authorization forms for 
farm-stored commodities under loan. They were all signed by 
the defendant, dated July 25, 1983, but indicated an original 
telephonic request of July 15, 1983, to sell 6,500 bushels of 
soybeans. The forms also disclosed that copies of each were 
sent to Agrex, Inc., which, according to the witness, would be 
the marketing unit designated by the seller to be the purchaser. 

The evidence presented by the defendant through his own 
testimony was to the effect that on July 15 he merely called the 
plaintiff to inquire as to the price being paid for soybeans and 
did not contract to sell. He admitted that he received the sale 
confirmation slip from the plaintiff, but did not sign it, and did 
not deliver the beans. Schrant also admitted that he made no 
written objection to the written confirmation of sale, but on 
July 22, he claimed, during a telephone call from plaintiff's 
manager, he asked how come he got the contract because he 
“didn’t contract anything.” 

For ease of discussion this appeal may be divided into two 
distinct questions: (1) Should the verdict and judgment in favor 
of plaintiff as to liability stand? and (2) Shall the amount of the 
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verdict and judgment stand? 

To the extent that either of these questions involves factual 
matters, we are bound by the rule that on appeal this court will 
not set aside a finding of fact unless it is against the weight of 
the evidence, or appears to have been the result of passion, 
prejudice, mistake, or is in disregard of the rules of evidence or 
the law. Hoeger!l v. Burt, 215 Neb. 752, 340 N.W.2d 428 (1983). 

We take up, first, Schrant’s cross-appeal. In that connection, 
in order to reach the verdict it did, the jury had to have found 
that Schrant orally contracted with plaintiff to sell it 6,500 
bushels of soybeans for July delivery, that he received a written 
confirmation of the sale by mail, that he neglected to disavow 
that contract, and that he failed to deliver the beans. There was 
competent evidence on all points supporting such conclusions 
and, absent the existence of errors of law, we must affirm those 
findings. 

However, defendant points to Neb. U.C.C. § 2-201(1) 
(Reissue 1980), which provides that any contract for the sale of 
goods for a price exceeding $500 is not enforceable unless there 
is some writing sufficient to indicate that a contract of sale has 
been made and which had been signed by the party against 
whom the enforcement is sought. 

Defendant recognizes that in the form § 2-201 existed at the 
time—subsection (2)—his signed acknowledgment was not 
required if he was considered to be a merchant. Although 
§ 2-201(2) was amended in 1983 to add subsection (b), which 
' specifically exempted the requirement of a_ signed 
acknowledgment as between a merchant and a seller of grain, 
we are bound by the terms of § 2-201(2) in its original form. 
Therefore, the question of whether defendant was a merchant 
at the time becomes critical. 

This court has not ruled on this specific question. In Kimball 
County Grain Coop. v. Yung, 200 Neb. 233, 263 N.W.2d 818 
(1978), the question was raised, but because its resolution was 
deemed not to be necessary to a decision in the case, it was not 
decided. There were, however, two concurring opinions which 
fully discussed the pros and cons of the issue. We find it 
unnecessary to cite and discuss the authorities supporting the 
two different viewpoints. We believe the position taken by 
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Brodkey, J., is the more logical and more nearly represents the 
legislative intent as expressed in the code. 

We therefore hold that experienced grain producers who 
regularly grow and market grain on the open market as the 
principal means of providing for their livelihood, and by reason 
of such occupation have acquired and possess knowledge or 
skill peculiar to the practices and operations of grain 
marketing, are merchants within the meaning of Neb. U.C.C. 
§§ 2-104 and 2-201 (Reissue 1980). Whether defendant in this 
instance met that definition was a question of fact which was 
resolved in favor of the plaintiff. Kimball County Grain Coop. 
v. Yung, supra. 

In spite of the fact that defendant assigns as error the failure 
to give certain tendered instructions on the “merchant” issue 
and the giving of other instructions by the court on its own 
motion, he not only failed to include in the record a copy of his 
proposed instructions but also neglected to argue that issue in 
his brief. “[C]onsideration of the case will be limited to errors 
assigned and discussed.” (Emphasis supplied.) Neb. Ct. R. 
9D(1)d (rev. 1983). 

However, we have examined the court’s instructions and find 
that they adequately and correctly submitted the issue to the 
jury. There is no merit to defendant’s cross-appeal. - 

Finally, we consider plaintiff’s complaint that the verdict was 
unsupported by the evidence and was clearly wrong. It argues 
that it was not until September 20 that it was told that defendant 
disavowed the contract, and it was on that day that it purchased 
soybeans at the market price to cover the contract. Therefore, it 
reasons, that was the only evidence of plaintiff’s damages, and 
that amount was $15,795 rather than $6,162, the sum found by 
the jury to be the damages. 

However, there was evidence in the form of defendant’s 
testimony that he had disavowed the alleged contract as early as 
July 22. In that event, though, plaintiff claims there was no 
evidence of the fair market price of beans on that date or any 
date other than September 20. 

That brings us to plaintiff’s contention that the trial court 
erred in permitting, over objection, the defendant to draw out 
on cross-examination of plaintiff’s witness that her “best 
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educated guess” (emphasis supplied), without checking her 
records, was that the price of beans on August 1 was $1.50 to $2 
a bushel higher than the contracted price. Testimony in the 
form of a guess was based on counsel’s question, “You have no 
idea at all as to any of the prices of soybeans after July 15th of 
’83 until September 20th of ’83?” and the reply of the witness, 
“T could make a guess.” 

We agree with plaintiff. The question put by counsel called 
for an answer based upon conjecture and speculation and did 
not constitute proper proof. Sherman vy. Travelers Ind. Co., 
193 Neb. 104, 225 N.W.2d 547 (1975). A witness should not be 
allowed to express an opinion on an inadequate basis. Hoeger! 
v. Burt, 215 Neb. 752, 340 N.W.2d 428 (1983). That plaintiff 
was prejudiced by the admission of such evidence is apparent 
from the record. 

The judgment of the district court respecting liability of the 
defendant is affirmed. The cause, however, is remanded for a 
new trial on the issue of damages only. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR A NEW TRIAL 
ON THE ISSUE OF DAMAGES. 


DONALD D. WISCH, APPELLANT, V. HOLLY JENSEN, DIRECTOR OF 
THE DEPARTMENT OF MOTOR VEHICLES, STATE OF NEBRASKA, 
APPELLEE. 

379 N.W.2d 755 


Filed January 17, 1986. No. 84-626. 


I. Implied Consent Law: Appeal and Error. On appeal from an order of revocation 
of a motor vehicle operator’s license under the implied consent law, our review is 
de novo as in equity. 

2. Trial: Evidence: Appeal and Error. In determining the weight of the evidence, we 
will consider the fact that the trial court observed the witnesses and their manner 
of testifying, and must have accepted one version of the facts rather than the 
opposite. 

3. Implied Consent Law: Blood, Breath, and Urine Tests: Arrests: Probable 
Cause. The establishment of reasonable grounds for arrest and arrest are 
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conditions precedent to a valid request to submit to a chemical test in accordance 
with Neb. Rev. Stat. § 39-669.08(2) (Reissue 1984). 
4. Implied Consent Law: Blood, Breath, and Urine Tests. To constitute a refusal to 
submit to a chemical test required under the implied consent law, the only 
understanding required by the licensee is an understanding that he is being asked 
to take a test. 
: . A motorist’s subsequent offer to take the blood alcohol test 
previously refused does not nullify or cure such driver’s initial refusal to take the 
test requested by the arresting officer. 


Appeal from the District Court for Douglas County: 
LAWRENCE CORRIGAN, Judge. Affirmed. 


Barbara Thielen of Taylor, Fabian, Thielen & Thielen, for 
appellant. 


A. Eugene Crump, Deputy Attorney General, and Michele 
M. Wheeler, Special Assistant Attorney General, for appellee. 


KrivosHA, C.J., and CAporaLe, J., and BLUE and 
OLBERDING, D. JJ., and CoLwELt, D.J., Retired. 


OLBERDING, D.J. 

This is an appeal from the judgment of the district court for 
Douglas County affirming an order of the director of the 
Department of Motor Vehicles revoking the driver’s license and 
operating privileges of Donald D. Wisch for a period of 1 year 
pursuant to the implied consent law of this state. 

On August 13, 1983, Wisch was driving in the city of Omaha. 
While attempting to change lanes, he collided with another 
vehicle. At approximately 6:30 p.m. Officer Stephen A. 
Sanchelli of the Omaha Police Department responded to the 
scene. The officer described Wisch’s behavior during the initial 
investigation as follows: “He was abusive and used profanity 
and I informed him at that time that if he continued I would 
place him under arrest for disorderly conduct.” After observing 
Wisch had red, bloodshot, and glazed eyes and thick-tongued 
speech, and after smelling a strong odor of alcohol, the officer 
advised him he was taking him to the police station to take a 
breath test. At the station, the officer testified, he read an 
implied consent advisement postarrest form to Wisch verbatim 
and the section in regard to the consequences of a refusal twice. 
Appellant refused to sign the form. The officer further testified 
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at trial that he requested Wisch to submit to the breath test in 
the presence of another officer, and he refused. The officer 
asked Wisch a second time to take the “breath test,” and Wisch 
again refused. The officer then dismissed the technician, and as 
she was at the door to leave the room Wisch stated that he 
changed his mind and would take the test. The officer informed 
him that it was too late. The officer testified that it was after the 
refusals that he then read Wisch his rights per Miranda in 
accordance with standard Omaha Police Department 
procedure. In his report the officer also checked the following 
boxes: (1) Alcoholic odor: strong; (2) Attitude: profanity, 
cocky, uncooperative; (3) Speech: thick-tongued, slurred; (4) 
Balance: needs support, unsure; (5) Walking: swaying, unsure. 

Wisch’s version of the facts differs from the officer’s. He 
testified that he is a schoolteacher with 24 years’ experience 
teaching science, that on the day of the occurrence he had been 
at the races at Ak-Sar-Ben from approximately 3 to6p.m., and 
that he consumed two small glasses of beer from about 4 to 5:30 
p.m. He stated he tried to explain that the other driver was not 
telling it quite the way it happened, and the officer replied, 
“You shut up or I am going to arrest you for something.” He 
further testified that the officer had read the Miranda warnings 
together with the implied consent advisement postarrest form, 
which confused him, and that when the officer asked if he 
would take the test, he thought he was talking about the 
Miranda rights and said, “No, I won’t.” Immediately upon 
realizing his mistake, he said he would take the test, but the 
officer replied, “I only ask you once.” The time between the 
request of the officer and his agreement to take the test was not 
over 30 seconds, and the technician was still present. The reason 
Wisch gave for not signing the form was that he had left his 
glasses in his automobile and he could not read without them. 

While Wisch raises eight assignments of error in his brief, 
they may be consolidated as follows: (1) The officer did not 
have reasonable grounds to believe that he was driving or was in 
the actual physical control of a motor vehicle upon a public 
highway in this state while under the influence of alcoholic 
liquor; and (2) His refusal was followed by a willingness to take 
the test, and therefore does not constitute a “refusal.” 
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On appeal from an order of revocation of a motor vehicle 
operator’s license under the implied consent law, our review is 
de novo as in equity. Wiseman v. Sullivan, 190 Neb. 724, 211 
N.W.2d 906 (1973). However, in determining the weight of the 
evidence, we will consider the fact that the trial court observed 
the witnesses and their manner of testifying and must have 
accepted one version of the facts rather than the opposite. State 
v. Jones, 202 Neb. 488, 275 N.W.2d 851 (1979). 

The establishment of reasonable grounds for arrest and 
arrest are conditions precedent to a valid request to submit to a 
chemical test. Neb. Rev. Stat. § 39-669.08(2) (Reissue 1984); 
Mackey v. Director of Department of Motor Vehicles, 194 Neb. 
707, 235 N.W.2d 394 (1975). The evidence, as testified to by the 
officer and not materially disputed, shows that the officer 
observed Wisch (1) return to the scene of the accident in his 
automobile, (2) be abusive and use profanity, (3) first deny fault 
and then admit he was the cause of the property damage 
accident, (4) to have a strong odor of alcohol on his breath, (5) 
to have red, bloodshot, and glazed eyes, and (6) to have slurred 
and thick-tongued speech. 

Based upon these observations and his 6 years’ experience 
with the department, the officer testified at trial that in his 
opinion Wisch was operating a motor vehicle while under the 
influence of alcohol. In State v. Jablonski, 199 Neb. 341, 258 
N.W.2d 918 (1977), overruled on other grounds, State v. 
Gerber, 206 Neb. 75, 291 N.W.2d 403 (1980), we held that 
where the arresting officer testified that defendant appeared to 
be intoxicated, that he was unsteady when he walked, that there 
was a strong odor of alcohol on his breath, and that his speech 
was slurred, such evidence was sufficient to support a 
conviction for operating a motor vehicle while under the 
influence of alcohol. The evidence before us is clearly sufficient 
to meet the lesser standard of “reasonable grounds.” 

Wisch next argues that he did not know he was being asked to 
submit to a chemical test because he was confused by the 
commingling of the Miranda warnings in connection with the 
reading of the implied consent advisement postarrest form. The 
only evidence offered by Wisch in this regard is his own 
uncorroborated testimony. 
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Wisch would have us believe that even though he has 
survived 24 years as a schoolteacher, he became confused when 
the arresting officer read a one-page form, which does not 
contain any Miranda warnings. He does not dispute that the 
officer read something, nor does he dispute that he refused to 
sign the form, which was signed by the arresting officer and 
witnessed by another officer. 

Officer Sanchelli testified that he advised Wisch at the scene 
of the accident he was being taken to the police department for 
a “breath test” and that, upon arrival at the station, he read the 
implied consent form to plaintiff, verbatim. It was not until 
after he read the implied consent form to Wisch twice, asked 
Wisch to submit to the test twice, and Wisch refused to take the 
test, that he read him his Miranda rights. We simply find the 
officer’s testimony more plausible. 

‘As we have stated previously, to constitute a refusal to submit 
to a chemical test required under the implied consent law, the 
only understanding required by the licensee is an understanding 
that he has been asked to take a test. Winter v. Peterson, 208 
Neb. 785, 305 N.W.2d 803 (1981). From a review of the 
evidence it is clear that Wisch knew he was going to be asked to 
take a test, that he was asked twice to take the test, and that he 
specifically refused twice to take the test. Wisch further argues 
that after no more than 30 seconds he realized his 
misunderstanding with the Miranda rights, and he agreed to 
take the test. In Hoyle v. Peterson, 216 Neb. 253, 343 N.W.2d 
730 (1984), we held that a motorist’s subsequent offer to take 
the blood alcohol test previously refused does not nullify or 
cure such driver’s initial refusal to take the test requested by the 
arresting officer. At the time Wisch changed his mind, the 
technician had already been excused and was at the door leaving 
the room. This was beyond the point of no return. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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MARGARET GILBERT, APPELLANT, V. CITY OF TEKAMAH, 
APPELLEE. 
379 N.W.2d 758 


Filed January 17, 1986. No. 84-638. 


1. Summary Judgment. A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with any affidavits, show that 
there is no genuine issue of material fact, that the ultimate inferences to be drawn 
from those facts are clear, and that the moving party is entitled to judgment as a 
matter of law. 

2. _____. The burden is on the party moving for summary judgment to show that 
no issues of material fact exist, and unless that party can conclusively do so, the 
motion must be overruled. 

. Summary judgment is not appropriate, even where there are no 
conflicting evidentiary facts, if the ultimate inferences to be drawn from those 
facts are not clear. 

4. Political Subdivisions: Streets and Sidewalks: Negligence: Liability. A city is 
obligated to use reasonable and ordinary care in the construction, maintenance, 
and repair of its streets so that they will be reasonably safe for a person using 
them while that traveler is exercising reasonable and ordinary caution and 
prudence. 

5. Political Subdivisions: Negligence: Proximate Cause: Proof. The burden is on 
the plaintiff to establish that the political subdivision was negligent and that its 
negligent act or omission was the proximate cause of the injury or damage or 
that it was a cause that proximately contributed to it. 


Appeal from the District Court for Burt County: Darvip D. 
Quist, Judge. Reversed and remanded. 


Clarence E. Mock of Johnson and Mock, for appellant. 


Thomas A. Grennan of Gross, Welch, Vinardi, Kauffman & 
Day, P.C., for appellee. 


KrivosHaA, C.J., and CAPORALE, J., and BLUE and 
OLBERDING, D. JJ., and COLWELL, D.J., Retired. 


COLWELL, D.J., Retired. 

This is a suit under the Political Subdivisions Tort Claims 
Act, Neb. Rev. Stat. §§ 23-2401 et seq. (Reissue 1983), for 
damages claimed by the plaintiff, Margaret Gilbert, arising 
from a two-car collision on G Street in Tekamah, Nebraska. 
The Burt County District Court sustained the defendant’s 
motion for summary judgment. The plaintiff appeals, claiming 
that there were genuine issues of material fact and that the 
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defendant was not entitled to judgment as a matter of law. We 
agree with the first assigned error and reverse and remand for 
trial. 

Plaintiff alleges that she was personally injured and damaged 
as a proximate result of the city’s negligence in the design, 
construction, and maintenance of G Street and as a result of the 
city’s failure to warn of the street’s dangerous condition. The 
city answered, denying any breach of duty and alleging 
Margaret’s contributory negligence and assumption of risk. In 
support of its motion for summary judgment, the city offered 
the depositions of plaintiff and Steve Devening, the other 
driver, and of Thomas L. Harris, a former Tekamah chief of 
police. Margaret offered five photographs of the street area and 
accident scene. 

A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with any 
affidavits, show that there is no genuine issue of material fact, 
that the ultimate inferences to be drawn from those facts are 
clear, and that the moving party is entitled to judgment as a 
matter of law. Smith v. Baker’s Local No. 433 Welfare Fund, 
ante p. 215, 375 N.W.2d 922 (1985). The burden is on the party 
moving for summary judgment to show that no issues of 
material fact exist, and unless that party can conclusively do so, 
the motion must be overruled. Green v. Village of Terrytown, 
189 Neb. 615, 204 N.W.2d 152 (1973). Accordingly, we examine 
the facts as disclosed in the record. 

Reservoir Hill is the local name of a steep hill where G Street, 
running east and west, and 16th Street, running north and 
south, intersect at its crest. G Street west of the crest is a 
two-lane, gravel-surfaced street having a “Narrow Road” sign 
south and west of the intersection. At the crest of the hill, G 
Street abruptly veers in a northeasterly direction for a short 
distance and then proceeds east on a narrow blacktop surface. 

The precise grade of the hill and the angle of the street 
deviation are not in the record. The evidence shows only that 
the hill on both sides is very steep, presenting a blind 
intersection for all east-west traffic. Travelers from the west to 
east have no view of approaching traffic until the crest of the 
hill has been fully passed. In the record the blacktop road on the 
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east side of the hill is variously described as “hazardous,” 
“narrow,” “a one-way street,” and a road with space for two 
compact cars to pass. Margaret stated in her deposition that a 
ditch on the south side and banks on both sides of the blacktop 
prevent vehicles from traversing any part of the road other than 
the blacktop surface. However, photos in the record suggest the 
contrary. There is no evidence of an accurate measurement of 
the width of the blacktop, any shoulder space, or the two 
combined. 

On the morning of September 26, 1981, with clear weather 
and dry surfaces, Margaret Gilbert was driving her Ford Fiesta 
west on G Street at a slow rate of speed in low gear on the east 
side of the hill toward the north edge of the street. At the same 
time, Steve Devening was driving his automobile east across the 
crest of the hill at a speed of 3 to 5 miles per hour. His car 
apparently was north of the estimated middle of the blacktop. 
Margaret had driven over this street each day for more than 10 
years, while Devening had driven over the hill about 100 times. 
Devening did not see Margaret’s vehicle until the two cars 
collided, about 50 feet east of the crest of the hill. Margaret first 
saw the Devening car when it was about 50 feet away, and the 
steepness of the hill gave her a view of only the underside of the 
other car. The cars impacted at the left front of each vehicle, 
forcing Margaret’s car backwards down the hill. 

Section 23-2410 provides the statutory basis for Margaret’s 
suit. The statute provides a cause of action for damages to a 
person who suffers personal injury, loss of life, or property 
damage through the “insufficiency or want of repair of a 
highway or bridge . . . which a political subdivision is liable to 
keep in repair.” 

A city is obligated to use reasonable and ordinary care in the 
construction, maintenance, and repair of its streets so that they 
will be reasonably safe for a person using them while that 
traveler is exercising reasonable and ordinary caution and 
prudence. See Hume v. Otoe County, 212 Neb. 616, 324 
N.W.2d 810 (1982). We have repeatedly held that a city is not an 
insurer of the safety of a person who uses streets maintained for 
the public use. Shields v. County of Buffalo, 161 Neb. 34, H 
N.W.2d 701 (1955). Generally, negligence may not be 
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predicated on a curve or variation in a road or the location or 
dimension of a bridge according to road plans “unless it is so 
obviously dangerous that no reasonable or prudent man would 
approve the plans.” (Emphasis supplied.) See Olson v. County 
of Wayne, 157 Neb. 213, 220, 59 N.W.2d 400, 404 (1953). The 
burden is on the plaintiff to establish that the political 
subdivision was negligent and that its negligent act or omission 
was the proximate cause of the injury or damage or that it wasa 
cause that proximately contributed to it. Christensen v. City of 
Tekamah, 201 Neb. 344, 268 N.W.2d 93 (1978). 

Regarding the first assigned error, summary judgment is not 
appropriate, even where there are no conflicting evidentiary 
facts, if the ultimate inferences to be drawn from those facts are 
not clear. It is an extreme remedy which should be awarded only 
when the facts and inferences are clear beyond all doubt. 
Ordinarily, questions of negligence and contributory negligence 
are for a jury, see Krehnke v. Farmers Union Co-Op Assn., 199 
‘Neb. 632, 260 N.W.2d 601 (1977), as is the question of 
reasonableness in the performance of a duty. 

From a review of the record in the light most favorable to 
plaintiff, giving her the benefit of all favorable inferences to be 
drawn therefrom, Witherspoon v. Sides Constr. Co., 219 Neb. 
117, 362 N.W.2d 35 (1985), we conclude that genuine questions 
of material fact concerning the city’s duty of reasonable care to 
the plaintiff and the public existed so as to render summary 
judgment inappropriate. First, there is a conflict in the evidence 
concerning the width of G Street on the east side of the hill and 
the existence and width of shoulders on each side of the 
blacktop surface. Second, there is uncertainty in the ultimate 
inferences to be drawn from the steep grade of the street on 
both sides of the hill, the lack of visibility for drivers crossing 
the crest of the hill, the curvature of the road from the south to 
the north on the east side of the hill, and the adequacy or 
inadequacy of traffic controls. Our task is not to decide issues 
of fact but to discover if any genuine issues of fact exist. Green 
v. Village of Terrytown, 189 Neb. 615, 204 N.W.2d 152 (1973). 
We examine the evidence relative to the city’s duty without 
regard to evidence of Margaret’s knowledge of the road’s 
condition, her own acts, or the ultimate issue of proximate 
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cause. 

Due to the manner in which we decide this case, we do not 
reach the plaintiff’s second assigned error. Since defendant was 
not entitled to judgment as a matter of law, we reverse and 
remand for trial. 

REVERSED AND REMANDED. 

Krivosua, C.J., dissenting. 

I must respectfully dissent from the majority in this case. I 
believe that the district court was correct in granting summary 
judgment. As noted by the majority: 

A party is entitled to summary judgment if the 
pleadings, depositions, and admissions on file, together 
with any affidavits, show that there is no genuine issue of 
material fact, that the ultimate inferences to be drawn 
from those facts are clear, and that the moving party is 
entitled to judgment as a matter of law. Smith v. Baker’s 
Local No. 433 Welfare Fund, ante p. 215, 375 N.W.2d 922 
(1985). 

In my view the appellant was barred from recovering against 
the City of Tekamah by reason of having assumed the risk, 
knowing full well of the dangers present. The record 
conclusively establishes that Ms. Gilbert was thoroughly 
familiar with the intersection, having driven over the street each 
day for more than 10 years, and could have taken an alternate 
route if she wished. In Rodgers v. Chimney Rock PP. Dist. , 216 
Neb. 666, 670, 345 N.W.2d 12, 15 (1984), we repeated the 
oft-cited rule regarding assumption of risk by saying: “ ‘ “One 
who knows of a dangerous condition, appreciates its dangerous 
nature, and deliberately exposes himself to the danger assumes 
the risk of injury from it.” ’ ” 

In Lindelow v. Peter Kiewit Sons’, Inc., 174 Neb. 1, 115 
N.W.2d 776 (1962), the plaintiff was held to have assumed the 
risk when injured by diving off the defendant’s raft without 
first checking the water depth. And in Schwartz v. Selvage, 203 
Neb. 158, 277 N.W.2d 681 (1979), the plaintiff mailman, who 
slipped on an unknown object on defendant’s residence steps, 
was held to have assumed the risk because he saw the clutter on 
the steps and did not use the handrail. 

One who, knowing and comprehending a danger, voluntarily 
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exposes himself to it, although not negligent in so doing, is 
deemed to have assumed the risk and is precluded from 
recovery. See, Hess v. Holdsworth, 176 Neb. 774, 127 N.W.2d 
487 (1964); Garcia v. Howard, 200 Neb. 57, 262 N.W.2d 190 
(1978). 

It therefore appears to me that regardless of how wide, in 
fact, the street may be or how steep the grade of the street may 
be, the lack of visibility for drivers crossing the crest of the hill, 
the curvature of the road from the south to the north on the east 
side of the hill, and the adequacy or inadequacy of traffic 
controls, when one accepts the fact that with knowledge of the 
intersection and the apparent dangers thereof, Ms. Gilbert, 
nevertheless, proceeded, one must also conclude that she is 
barred from recovery. A summary judgment, therefore, was 
appropriate. I would have affirmed the decision of the district 
court. 


STATE OF NEBRASKA, APPELLEE, V. LUKE J. SOULE, APPELLANT. 
379 N.W.2d 762 


Filed January 17, 1986. No. 85-029. 


1. Criminal Law: Speedy Trial: Prisoners: Time. The time within which an instate 
prisoner must be tried under Neb. Rev. Stat. §§ 29-3801 to 29-3809 (Cum. Supp. 
1984) begins to run after the county attorney for the county in which an 
indictment, information, or complaint is pending receives notice from the 
Department of Correctional Services of the prisoner’s request for a final 
determination of a pending Nebraska indictment, information, or complaint. 

2. Criminal Law: Motions for Continuance: Speedy Trial: Prisoners: Time. A 
continuance granted at an instate prisoner’s request in the county court wherea 
complaint is pending against such a prisoner operates to extend the time within 
which such a prisoner must be brought to trial under Neb. Rev. Stat. § 29-3805 
(Cum. Supp. 1984). 


Appeal from the District Court for Sarpy County: RONALD 
E. REAGAN, Judge. Affirmed. 


James P. Miller and Owen A. Giles, for appellant. 


Robert M. Spire, Attorney General, and Terry R. Schaaf, 
for appellee. 


620 221 NEBRASKA REPORTS 


KrivosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and COLWELL, D.J., Retired. 


GRANT, J. 

Defendant-appellant, Luke J. Soule, was charged and 
convicted on one count of burglary pursuant to Neb. Rev. Stat. 
§ 28-507(1) (Reissue 1979). Soule was sentenced to 2 years on 
this burglary charge, to be served consecutively to a previously 
imposed sentence for robbery. Soule’s sole assignment of error 
is that “[t]he Court below erred by overruling Appellant’s 
motion for discharge made pursuant to [Neb. Rev. Stat. 
§ 29-3805 (Cum. Supp. 1984)].” For the reasons set forth 
hereinafter, we affirm. 

Soule was charged in this case with burglary by criminal 
complaint filed February 6, 1984, in the county court for Sarpy 
County, Nebraska. At that time Soule apparently was in 
custody at the Douglas County Corrections Center in Omaha, 
Nebraska, pending the resolution of a robbery charge filed 
against him in that jurisdiction. The robbery charge was 
resolved against Soule, and on April 26, 1984, Soule was 
committed to the Nebraska Department of Correctional 
Services (Department) to serve a sentence of 2 to 4 years. 

On May 14, 1984, the sheriff of Sarpy County filed a 
detainer with the Department in connection with the burglary 
charge pending against Soule in Sarpy County. In a letter dated 
May 23, 1984, from Raymond E. Sankey, deputy administrator 
of detainer compacts for the Department, to Patrick Kelly, 
Sarpy County attorney, Sankey informed Kelly that “Soule is 
requesting a quick and speedy disposition of your charges 
under Section 3 of the Nebraska Mandatory Disposition of 
Instate Detainer’s [sic] Act.” That title is not used in the 
Nebraska statutes, but the letter refers to 1984 Neb. Laws, L.B. 
591 (effective March 3, 1984), now reflected in Neb. Rev. Stat. 
§§ 29-3801 et seq. (Cum. Supp. 1984). Those statutes provide 
that a county attorney must bring to trial any pending 
indictment, information, or complaint within 180 days after 
request is made. 

Under the procedure outlined in those statutes, the Director 
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of Correctional Services (Director) must promptly inform, in 
writing, each prisoner in the custody of the Department of any 
untried indictment, information, or complaint against him or 
her in this state, of which the Director has knowledge, and of 
the prisoner’s right to make a request for final disposition 
thereof. Such prisoner may request, in writing to the Director, 
final disposition of such untried charge. The Director then has 
the obligation to inform the appropriate county attorney as to 
the prisoner’s status with the Department, and to inform the 
court in which the untried indictment, information, or 
complaint is pending of the prisoner’s request for final 
disposition of the untried charge. The Director also must offer 
to deliver custody of such prisoner to the appropriate authority 
in the city or county in which the untried charge is pending. 

Section 29-3805 provides that within 180 days after the 
county attorney receives the Director’s certificate, or “within 
such additional time as the court for good cause shown in open 
court may grant, the untried indictment, information, or 
complaint shall be brought to trial with the prisoner or his or her 
counsel being present.” 

The letter from the Director’s deputy, which operated as a 
certificate under §§ 29-3803 to 29-3805, was received by the 
county attorney of Sarpy County on May 24, 1984, and by the 
county court for Sarpy County on the same day. 

Soule first appeared in county court in Sarpy County on 
September 19, 1984. At this hearing, counsel was appointed for 
Soule, bond was set, and his preliminary hearing was scheduled 
for October 4, 1984. On October 4 Soule appeared with counsel 
in the county court. On that date the court’s records show the 
following: 

Pre-Hearing Motion to continue—Defendant Heard 
Oct. 4, 1984 Defendant Present yes Defendant 
Counsel James Miller, P.D. State’s Counsel John Irwin 

Defendant moved for week’s continuance to enable his 


counsel to. prepare adequately for preliminary 
hearing—State had no objection—One week continuance 
granted—So ordered. 

/s/ Albert Walsh 


Judge 
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Soule’s preliminary hearing was held on October 11, 1984, 
and he was bound over to the district court to stand trial. An 
information was filed against Soule on the burglary charge in 
the district court for Sarpy County on October 15, 1984. Jury 
trial began on November 26, 1984, and Soule was found guilty 
of burglary on November 27. 

At his sentencing on December 21, 1984, Soule’s attorney 
made an oral motion to dismiss for failure of the State to bring 
Soule to trial within 180 days as required by § 29-3805. Two 
exhibits were received in evidence in support of this motion. 
These exhibits, together with the transcript of the county court 
proceedings, showed the time sequence and procedures set out 
above. The trial court overruled Soule’s motion and imposed a 
sentence to be served consecutively to Soule’s Douglas County 
sentence. Soule timely appealed from the sentence. 

Section 29-3805 provides in its entirety: 

- Within one hundred eighty days after the prosecutor 
receives a certificate from the director pursuant to section 
29-3803 or 29-3804 or within such additional time as the 
court for good cause shown in open court may grant, the 
untried indictment, information, or complaint shall be 
brought to trial with the prisoner or his or her counsel 
being present. The parties may stipulate for a continuance 
or a continuance may be granted on a notice to the 
attorney of record and an opportunity for him or her to be 
heard. If the indictment, information, or complaint is not 
brought to trial within the time period stated in this 
section, including applicable continuances, no court of 
this state shall any longer have jurisdiction thereof nor 
shall the untried indictment, information, or complaint be 
of any further force or effect and it shall be dismissed with 
prejudice. | 

Pursuant to § 29-3805, the calculation of the time within 
which a defendant must be tried under this act begins to run 
after a prosecutor receives a certificate from the Director 
concerning a Nebraska prisoner’s request for final disposition 
of a pending Nebraska charge. 

The procedure under §§ 29-3801 to 29-3809 sets out a 
different timeframe from that set out in Neb. Rev. Stat. 
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§ 29-1207(2) (Reissue 1979) concerning mandatory disposition 
of untried indictments or informations within 6 months, or 
authorized continuances. Soule would have this court apply the 
law and decisions under the “speedy trial” requirements of 
Neb. Rev. Stat. §§ 29-1201 to 29-1209 (Reissue 1979) to this 
case. We decline to do so, and determine that §§ 29-3801 et seq. 
are much more akin to Neb. Rev. Stat. §§ 29-729 to 29-765 
(Reissue 1979), referring to interstate detainers, as discussed in 
State v. Reynolds, 218 Neb. 753, 359 N.W.2d 93 (1984). 

In this case there is no question that Soule was brought to 
trial more than 180 days after his request was received by the 
prosecutor and filed in the county court. The letter from 
Raymond E. Sankey to Patrick Kelly acted as “a certificate 
from the director pursuant to section 29-3803 or 29-3804” as 
provided in § 29-3805. This letter was received by the county 
attorney of Sarpy County on May 24, 1984. Under § 29-3805 
the 180-day period then began to run and would have expired 
on November 20, 1984, unless a continuance satisfying the 
statute had been granted. We hold that the time within which an 
instate prisoner must be tried under §§ 29-3801 to 29-3809 
begins to run when the county attorney of the county in which 
an indictment, information, or complaint is pending receives 
notice from the Department of Correctional Services of the 
prisoner’s request for a final determination of a pending 
Nebraska indictment, information, or complaint. 

The trial court held and the evidence shows that in the county 
court for Sarpy County a 1-week continuance was requested by 
Soule’s attorney and was granted to Soule to aid him in 
preparing for his preliminary hearing. At that time the 
complaint against Soule was pending in that court. The district 
court held that defendant’s motion in the county court extended 
for 7 days the running of the 180 days under § 29-3805. We hold 
that a continuance granted at an instate prisoner’s request in the 
county court where a complaint is pending against such a 
prisoner operates to extend the time within which such a 
prisoner must be brought to trial under § 29-3805. 

The rulings of the district court conform to the statute in 
question. Section 29-3805 specifically provides that trial shall 
be held within 180 days after the prosecutor receives a 
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certificate “or within such additional time as the court for good 
cause shown in open court may grant... .” In this case 
defendant Soule, through his counsel, requested and obtained a 
7-day continuance. Such action resulted in the 180-day period’s 
being extended 7 days. Soule was brought to trial within that 
properly extended period. The trial court was correct in denying 
defendant’s motion for discharge premised on § 29-3805. 

Other courts have reached the same result under similar 
intrastate detainer statutes. Among other states, Missouri, 
Minnesota, North Dakota, and Colorado have adopted the 
Uniform Mandatory Disposition of Detainers Act, on which 
Nebraska’s §§ 29-3801 et seq. are based. In Russell v. State, 624 
S.W.2d 176 (Mo. App. 1981), the court held that where a 
defendant files a motion within the 180-day period seeking a 
trial date beyond the 180-day limit, such a defendant is not then 
entitled to a discharge because the trial is held more than 180 
days after the prisoner’s request for final disposition of a 
pending case. 

In State v. Hamilton, 268 N.W.2d 56 (Minn. 1978), the court 
held that the granting of a prosecutor’s motion for a 
continuance, if based on good cause, operated to extend the 
6-month period within which the applicable Minnesota statutes 
required that Minnesota prisoners must be brought to trial on 
pending Minnesota charges. 

In State v. Carlson, 258 N.W.2d 253 (N.D. 1977), the court 
held that where counsel for the defendant and the State 
stipulated for a continuance, the period within which defendant 
had to be tried was extended for the period of the continuance. 
See, also, People v. Anderson, 649 P.2d 720 (Colo. App. 1982). 

By adopting §§ 29-3801 et seq. the Nebraska Legislature has 
provided a specific mechanism for a Nebraska prison inmate to 
assert his right to speedy trial on pending Nebraska charges. If 
the State fails to bring the defendant to trial timely, then 
dismissal of the charge is required. The statute itself, however, 
is written to provide an element of flexibility by providing an 
exception where a continuance is granted for good cause or 
agreement between the State and defendant. 

The facts in this case show that defense counsel was the 
moving party for a continuance during a hearing in open court. 
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The prosecutor had no objection. The decision of the trial court 
denying defendant’s motion to dismiss was correct. Defendant’s 
conviction and sentence are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DELBERT E. WARNKE, 
APPELLANT. 
380 N.W.2d 241 


Filed January 17, 1986. No. 85-192. 


Verdicts: Appeal and Error. A guilty verdict will not be reversed by this court on 
appeal unless the evidence is so lacking in probative force that it is insufficient as 
a matter of law. 
Appeal from the District Court for Sarpy County: RONALD 
E. REAGAN, Judge. Affirmed. 


James P. Miller and Owen A. Giles, for appellant. 


Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee. 


KRrIVosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwe Lt, D.J., Retired. 


GRANT, J. 

Defendant-appellant, Delbert E. Warnke, was charged by 
complaint in Sarpy County Court with driving while 
intoxicated, third offense, in violation of Neb. Rev. Stat. 
§ 39-669.07 (Reissue 1984). The complaint charged that on 
May 26, 1984, Warnke was in actual physical control of a 
vehicle either while under the influence of alcoholic liquor or 
while he had ten-hundredths of 1 percent or more by weight of 
alcohol in his body fluids. Warnke pled not guilty. After trial 
the county court found him “guilty, as charged, of driving while 
intoxicated.” An enhancement hearing was held on December 
21, 1984. At that hearing the court determined there were two 
valid prior convictions of defendant for the same offense. 
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Warnke was sentenced to 4 months in jail, a $500 fine was 
imposed, and his driving privileges in Nebraska were suspended 
for life. The county court suspended Warnke’s lifetime 
revocation of driving privileges and reduced that revocation to 
1 year, after which time the court stated that Warnke could 
apply for reinstatement. On appeal to the district court for 
Sarpy County, Warnke’s conviction was affirmed and the 
sentence of lifetime revocation of his driving privileges was 
reinstated. The district court found the county court’s order 
suspending its own order of lifetime suspension of Warnke’s 
driving privileges and reducing it to 1 year was a nullity and 
plain error on the record, and imposed the statutorily required 
penalty. , 

Warnke appeals, assigning only one error: “The Court below 
erred by failing to find as a matter of law that the evidence 
presented to the trial Court was insufficient to sustain 
Appellant’s conviction for the basic offense of Driving While 
Intoxicated.” For the reasons hereinafter set out, we affirm. 

The record shows that on May 26, 1984, two Sarpy County 
sheriff’s deputies, riding together in a sheriff’s patrol car, 
arrested defendant for driving his automobile while under the 
influence of alcoholic liquor. Each officer testified under the 
trial court’s order of sequestration of witnesses. Deputy 
Timothy J. Carmody testified that he was driving the patrol car 
at the time of defendant’s arrest, while Deputy Randall Furby 
testified he was driving the patrol car at that time. In all other 
respects the two deputies generally agreed in their testimony. 
Each testified that defendant was first observed at Highway 50 
and Harrison Street, in Sarpy County, driving a car without 
license plates. Each testified that defendant was stopped about 
one-half mile away at Highway 50 and Josephine Street, and 
each testified that defendant’s speech was slurred, although he 
was able to recite the alphabet, that defendant smelled of 
alcohol, and that his eyes were watery. Deputy Furby testified 
that defendant swayed when attempting to stand still. Both 
testified that defendant successfully completed only part of the 
physical dexterity tests he was asked to perform. The deputies 
both testified as to an open, cold can of beer found in 
defendant’s car, as well as a partially full 12-pack of the same 
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kind of beer. Each deputy testified that he had known and seen 
people under the influence of intoxicating liquors and had 
made arrests of intoxicated persons. Each deputy was of the 
opinion that defendant was intoxicated to the degree where it 
would appreciably impair his ability to operate an automobile. 

At the time of defendant’s arrest, Deputy Carmody 
administered a preliminary pass-fail field test of defendant’s 
breath. This test indicated that defendant failed the test, and 
defendant was taken to the Sarpy County jail for an Intoxilyzer 
test. At trial the results of that Intoxilyzer test were not 
‘ admitted into evidence. Defendant was found guilty by the 
court, sitting without a jury, of being in actual physical control 
of a motor vehicle while under the influence of intoxicating 
liquor. 

In State v. Taylor, ante p. 114, 119, 375 N.W.2d 610, 614 
(1985), we stated: “A guilty verdict will not be reversed by this 
court on appeal unless the evidence is so lacking in probative 
force that it is insufficient as a matter of law. State v. Ruzicka, 
218 Neb. 594, 357 N.W.2d 457 (1984).” 


We have also held: 
[I]t is not for this court to accept one version of the case 
over another .. . . In determining the sufficiency of the 


evidence to sustain a conviction, it is not the province of 
this court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for 
the trier of fact, and the verdict must be sustained if, 
taking the view most favorable to the State, there is 
sufficient evidence to support it. 
State v. Murphrey, 220 Neb. 699, 701, 371 N.W.2d 702, 704 
(1985), quoting State v. Evans, 215 Neb. 433, 338 N.W.2d 788 
(1983). With these standards in mind we consider Warnke’s 
contentions. 

Warnke first contends that the preliminary breath test may 
not be considered as evidence upon which a conviction may be 
based even though the results were admitted into evidence. We 
agree. We held in State v. Green, 217 Neb. 70, 348 N.W.2d 429 
(1984), that such a test may be properly admitted for the limited 
purpose of showing a basis for an arrest. The record shows 
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clearly that the trial court admitted the evidence of the 
preliminary breath test “for the limited purpose showing 
probable cause . . . for an arrest.” Since, as set out hereinafter, 
we determine there is other sufficient evidence to support 
Warnke’s conviction, defendant’s contention in this regard, 
although correct, does not affect the result herein. 

Insofar as Warnke contends that the trial court erred in 
allowing the deputies to state their opinions about appellant’s 
State of intoxication, we find Warnke’s argument is 
unpersuasive. In State v. Johnson, 215 Neb. 391, 338 N.W.2d 
769 (1983), we held that an officer could testify as to his or her 
opinion even as a nonexpert, provided that there were facts 
detailed from the officer’s direct observations. Further, in 
Green, supra, we noted that such testimony is proper as based 
upon the witness’ personal observations. The opinion evidence 
of the two deputies was properly admitted. 

Warnke’s third point in his argument is that due to conflicts 
in the deputies’ testimony, it should be discounted as “invented 
to meet the exigencies of pending litigation.” The only real 
conflict in the deputies’ testimony was the question of who was 
driving. It is not for this court to resolve such conflicts, nor is it 
for this court to look at the credibility of witnesses or the 
plausibility of explanations. The trial judge viewed the 
witnesses and passed upon their credibility, then weighed the 
properly admitted evidence and concluded that Warnke was 
guilty as charged. The deputies’ testimony was properly 
admitted. 

Finally, Warnke generally asserts that the evidence presented 
is plainly insufficient even when viewed in total. We disagree. 
The recitation of facts indicates there was sufficient evidence to 
sustain Warnke’s conviction. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. DONALD HOLMES, APPELLANT. 
379 N.W.2d 765 


Filed January 17, 1986. No. 85-295. 


1. Sentences. A sentence validly imposed takes effect from the time it is 
pronounced, and a subsequent sentence fixing a different term is a nullity. 

2. Criminal Law: Penalties and Forfeitures: Restitution: Words and Phrases. 

Restitution imposed under Neb. Rev. Stat. § 28-427 (Reissue 1979) is not a 

criminal penalty to be imposed as punishment for the crime, but is in the nature 

of a civil or administrative penalty or sanction. 

: : :_____. Restitution differs from forfeiture in that it is 
unnecessary to identify money found in the possession of the defendant as the 
money received by the defendant from a particular sale of drugs. 

4. Criminal Law: Restitution. An order under Neb. Rev. Stat. § 28-427 (Reissue 
1979) that the defendant make restitution creates a debt in favor of the State 
which can be satisfied from any funds belonging to the defendant. 

5. Statutes. The heading, or catchline, to a statute is supplied in the compilation of 
the statutes and does not constitute any part of the law. 

6. Criminal Law: Restitution: Sentences. An order for restitution under Neb. Rev. 
Stat. § 28-427 (Reissue 1979) may be made at the time of the sentencing, but 
there is no statutory requirement that it be made at that time, and it is not a part 
of the sentence. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Hal W. Anderson of Berry, Anderson, Creager & Wittstruck, 
for appellant. 


Robert M. Spire, Attorney General, and Dale D. Brodkey, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and COLWELL, D.J., Retired. 


BOSLAUGH, J. 

The defendant, Donald Holmes, was sentenced on 
November 13, 1984, to imprisonment for 21/2 to 3 years for 
delivery of cocaine and ordered to pay the costs of the action. 

On December 11, 1984, the defendant filed a motion for the 
return of $2,700 that had been seized at the time of his arrest on 
September 20, 1983. The motion alleged the money had been in 
a safe in his home and was “not in the immediate vicinity of any 
drugs, narcotics or any other drug paraphernalia, nor is there 
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any evidence that said money was derived from the sale of drugs 
or intended to be used in the purchase or transferring of drugs 
or other narcotics.” The motion further alleged that the money 
was “not needed for evidence in any case, nor [has it] been used 
as evidence in any case.” 

The motion was heard on February 12, 1985. In support of 
the motion the defendant introduced an affidavit stating that he 
owned $2,700 that had been stored in a safe in his Lincoln, 
Nebraska, home, which sum was not used in unlawful gambling 
nor in lotteries. Attached to and incorporated in the affidavit 
was a copy of the Nebraska State Patrol inventory of Holmes’ 
vehicles, dwellings, or buildings, which he received on the date 
of his arrest. The inventory sheet indicates that $2,700 in cash 
was taken from a safe in the defendant’s home on September 
20, 1983. 

The State presented no evidence other than a stipulation that 
$6,390 was expended by the Nebraska State Patrol in buying 
cocaine from Holmes on June 13 and June 20, 1982, and that 
none of that money had been repaid by the defendant. The 
county attorney then, by oral motion, requested that the trial 
court, pursuant to Neb. Rev. Stat. § 28-427 (Reissue 1979), 
order the defendant to make restitution in the amount of $6,390 
to the Nebraska State Patrol for the purchase of controlled 
substances. 

On February 14, 1985, the trial court found that the 
defendant’s motion for return of the money should be denied. 
The defendant was ordered to make restitution within 10 days 
to the Nebraska State Patrol in the amount of $6,390, and the 
$2,700 held by the State Patrol was to be applied to the 
restitution. The defendant has appealed from that order. 

The defendant contends (1) that the trial court erred in 
failing to order the return of the seized property pursuant to 
Neb. Rev. Stat. §§ 29-818 et seq. (Reissue 1979), and (2) that 
the trial court erred in sustaining the oral motion of the State 
for the imposition of additional sanctions upon the defendant, 
in that it lacked jurisdiction under § 28-427 to do so at the time. 

The defendant contends that since there were no pleadings or 
testimony at the February 12, 1985, hearing to indicate 
anything other than that the money belonged to him, the court 
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should have ordered the $2,700 be returned to him. He relies 
upon §§ 29-818 et seq. as authority for an order returning the 
money. 

Section 29-818 gives the court in which the complaint was 
filed exclusive jurisdiction to determine the rights to seized 
property and the disposition of it. Section 29-820 provides in 
part: 

Unless other disposition is specifically provided by law, 
when property seized or held is no longer required as 
evidence, it shall be disposed of on order of the court on 
such showing as the court may deem adequate, as follows: 


(2) Money shall be restored to the owner unless it was 
used in unlawful gambling or lotteries in which case it shall 
be forfeited and disposed of as required by Article VII, 
section 7, Constitution of Nebraska. 

(Emphasis supplied.) 

The trial court did not order the seized funds be returned to 
the defendant, because it found the defendant should make 
restitution under § 28-427. 

Section 28-427 provides: 

Any penalty imposed for violation of this article shall 
be in addition to, and not in lieu of, any civil or 
administrative penalty or sanction authorized by law. A 
conviction or acquittal under federal law or the law of 
another state having a substantially similar law shall be a 
bar to prosecution in this state for the same act. Should 
any person be convicted for violation of this article, in 
addition to any penalty imposed by the court, the court 
may order that such person make restitution to any law 
enforcement agency for reasonable expenditures made in 
the purchase of any controlled substances from such 
person or his agent as part of the investigation leading to 
such conviction. 

At the February 12, 1985, hearing it was stipulated that 
$6,390 was expended by the Nebraska State Patrol in buying 
cocaine from the defendant on June 13 and June 20, 1982. It 
was also stipulated that none of this money had been repaid to 
the State Patrol. 
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The defendant contends that the trial court lacked 
jurisdiction to order restitution because restitution must be a 
part of the sentence and a valid sentence had been imposed 
previously. The defendant argues that the restitution order 
amounted to a change or increase in his sentence and could not 
be imposed at the February 1985 hearing, because he had been 
validly sentenced previously. 

A sentence validly imposed takes effect from the time it is 
pronounced, and a subsequent sentence fixing a different term 
is a nullity. See State v. Cousins, 208 Neb. 245, 302 N.W.2d 731 
(1981). See, also, State v. Vernon, 218 Neb. 539, 356 N.W.2d 
887 (1984); State v. Christiansen, 217 Neb. 740, 351 N.W.2d 67 
(1984); State v. Kinney, 217 Neb. 701, 350 N.W.2d 552 (1984); 
State v. Sliva, 208 Neb. 647, 305 N.W.2d 10 (1981); State v. 
Brewer, 190 Neb. 667, 212 N. W.2d 90 (1973). 

The rule against changing a validly imposed sentence applies, 
consistent with its double jeopardy origins, when conditions 
amounting to punishment are ordered upon conviction, after 
which additional punishment may not be imposed. Whedbee v. 
Powell, Comr. of Motor Vehicles, 41 N.C. App. 250, 254 
S.E.2d 645 (1979). See, also, A. Campbell, Law of Sentencing 
§ 58 (1978). 

The first two sentences of what is now § 28-427 originated as 
§ 16 of 1971 Neb. Laws, L.B. 326. 

It is clear from the language of § 16 of L.B. 326 that the 
Legislature contemplated that civil or administrative penalties 
or sanctions might be imposed upon a defendant convicted of 
violating the Nebraska drug laws and that such penalties or 
sanctions were to be in addition to, and not in lieu of, penalties 
imposed for the offense itself. 

In 1974 the third sentence of what is now § 28-427 was added 
by 1974 Neb. Laws, L.B. 748. Its purpose was to permit the 
State to recover “buy money” expended in purchasing 
controlled substances from a defendant. 

Whether a particular statutory penalty is civil or criminal in 
nature is a matter of statutory construction. United States v. 
Ward, 448 U.S. 242, 100 S. Ct. 2636, 65 L. Ed. 2d 742 (1980). 
Restitution under the federal Victim and Witness Protection 
Act of 1982, 18 U.S.C. §§ 1501 et seq. (1982), has been held to 
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be a criminal penalty. United States v. Keith, 754 F.2d 1388 (9th 
Cir. 1985); United States v. Florence, 741 E2d 1066 (8th Cir. 
1984). 

Unlike the federal Victim and Witness Protection Act, which 
requires that restitution under that act be imposed at the time of 
and as a part of the sentencing procedure (18 U.S.C. § 3579), 
§ 28-427 is silent as to when an order for restitution can be 
made. The only requirements are that the defendant have been 
convicted of a violation of the article and that the restitution be 
for “reasonable expenditures made in the purchase of any 
controlled substances” from the defendant or his agent as part 
of the investigation leading to the conviction. The facts in the 
present case satisfy all of these requirements. 

The order for restitution can be made at the time of the 
sentencing, but there is no statutory requirement that it be made 
at that time. 

We think the restitution which § 28-427 provides for is not a 
criminal penalty to be imposed as punishment for the crime, but 
is in the nature of “a civil or administrative penalty or sanction” 
which is “in addition to any penalty imposed by the court.” Its 
purpose is to prevent the defendant from profiting by his crime 
and to restore the funds expended by the State in the 
investigation of the crime. See United States v. $2,500 in United 
States Currency, 689 F.2d .,10 (2d Cir. 1982) (construing 
nonpunitive purposes of the forfeiture provisions of the 
Comprehensive Drug Abuse Prevention and Control Act of 
1970, 21 U.S.C. §§ 871-886 (1976)). See, also, People v. Evans, 
122 Ill. App. 3d 733, 461 N.E.2d 634 (1984). 

Restitution differs from forfeiture in that it is unnecessary to 
identify money found in the possession of the defendant as the 
money received by the defendant from a particular sale of 
drugs. An order that the defendant make restitution creates a 
debt in favor of the State which can be satisfied from any funds 
belonging to the defendant. 

Other courts have recognized that “[a] penalty is in the 
nature of punishment for the nonperformance of an act or for 
the performance of an unlawful act. It involves the idea of 
punishment.” Hoffmann vy. Clark, 69 Ill. 2d 402, 429, 372 
N.E.2d 74, 87 (1977). See, also, Hidden Hollow Ranch vy. 
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Collins, 146 Mont. 321, 406 P.2d 365 (1965); S. C. State Hwy. 
Dept. v. Southern Rwy. Co., 239 S.C. 227, 122 S.E.2d 422 
(1961); Julian v. Burrus, 600S.W.2d 133 (Mo. App. 1980). 

Restitution, on the other hand, is not punitive in nature. “As 
contrasted to a fine, restitution is considered rehabilitative 
rather than punitive; contrasted to forfeiture, it is regarded as 
indemnifying the victim rather than dispossessing the 
offender.” A. Campbell, Law of Sentencing § 10 at 49 (1978). 
See, also, State v. Fader, 358 N.W.2d 42 (Minn. 1984). 

The defendant argues that the caption to § 28-427 supports 
his argument that restitution amounts to a penalty or 
punishment. The caption to § 28-427 reads “Additional 
penalties; exception.” The heading, or catchline, is supplied in 
the compilation of the statutes and does not constitute any part 
of the law. See, Neb. Rev. Stat. § 49-802(8) (Reissue 1984); 
Cosentino v. City of Omaha, 186 Neb. 407, 183 N.W.2d 475 
(1971). 

We conclude that restitution imposed under § 28-427 is not a 
part of the sentence and that the trial court had jurisdiction to 
make the order of restitution on February 14, 1985, following 
the hearing on the oral motion of the State. The judgment of the 
district court is affirmed. 

AFFIRMED. 

Krivosua, C.J., dissenting. 

I must respectfully dissent from the majority in this case. The 
majority opinion has correctly noted that a sentence validly 
imposed takes effect from the time it is pronounced, that a 
subsequent sentence fixing a different term is a nullity, and that 
a sentence, once imposed, may not be altered or modified | 
thereafter. The majority opinion, however, justifies imposing 
restitution provided for by Neb. Rev. Stat. § 28-427 (Reissue 
1979) at some time after the imposition of the sentence of 
imprisonment on the theory, apparently, that the order for © 
restitution is not part of the criminal penalty but, rather, is in 
some manner a civil debt now reduced to judgment and owed by 
the defendant to the State of Nebraska. I do not believe that 
either the language of the statute or the procedures provided for 
by statute for the imposition of an order of restitution can 
support that conclusion, and it is for that reason that I must 
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dissent. 

As noted by the majority opinion, § 28-427 provides: 

Any penalty imposed for violation of this article shall 
be in addition to, and not in lieu of, any civil or 
administrative penalty or sanction authorized by law. A 
conviction or acquittal under federal law or the law of 
another state having a substantially similar law shall be a 
bar to prosecution in this state for the-same act. Should 
any person be convicted for violation of this article, in 
addition to any penalty imposed by the court, the court 
may order that such person make restitution to any law 
enforcement agency for reasonable expenditures made in 
the purchase of any controlled substances from such 
person or his agent as part of the investigation leading to 
such conviction. 

(Emphasis supplied.) 

One who violates the provisions of “this article’ may be 
guilty of committing anything from an infraction to a Class II 
felony and as such may be ordered to pay a fine of as little as 
$100 or to be imprisoned for as long as 50 years. Section 28-427 
merely provides that in addition to the penalty for violating the 
act for which fine or imprisonment may be imposed, the 
defendant may additionally be penalized by being ordered to 
make restitution to the State for reasonable expenditures 
incurred by the State when purchasing a controlled substance as 
part of the investigation and subsequent arrest. That the 
imposition of an order of restitution “imposed for violation of 
this article” is a criminal penalty and not intended to be either a 
civil or administrative penalty is clearly spelled out by the 
language of § 28-427 itself. As noted by the majority, the first 
sentence provides that “[a]ny penalty imposed for violation of 
this article shall be in addition to, and not in lieu of, any civil or 
administrative penalty or sanction authorized by law.” In my 
view it is significant that the act includes “any penalty” imposed 
for violation of the article and says that it shall be in addition to 
any civil or administrative penalty. Had it said that it was in 
addition to any “other” penalty, the argument made by the 
majority might wash. Here, however, it specifically says that 
any penalty imposed for violation of the article shall not be in 
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lieu of any civil or administrative penalty. Interestingly enough, 
the word “criminal” is not included in the litany for which this 
penalty shall be in addition. In view of the fact that penalties are 
either criminal, civil, or administrative in nature and only civil 
and administrative penalties are excluded from the list, to 
suggest that the imposition of an order of restitution as a 
penalty imposed for violation of § 28-427 is civil in nature and 
not criminal is clearly wrong. I have difficulty concluding that 
the imposition of restitution under this article can be anything 
more than an additional criminal penalty imposed by the court, 
and as such must be imposed at the same time as other penalties 
are imposed. 

This appears to be the view taken by at least most, if not all, 
of the federal courts of appeals which have passed upon a 
similar though not identical statute. In the case of United States 
v. Keith, 754 F.2d 1388 (9th Cir. 1985), the U.S. Court of 
Appeals for the Ninth Circuit was asked to pass upon an order 
of restitution imposed pursuant to the provisions of the Victim 
and Witness Protection Act of 1982, 18 U.S.C. §§ 3579 and 
3580 (1982). Specifically, the defendant contended that the trial 
court was required to hold a jury trial, under the sixth and 
seventh amendments to the federal Constitution, before it 
could impose an order of restitution. The defendant specifically 
asserted that the seventh amendment to the federal 
Constitution required the sentencing court to hold a jury trial 
on the issue of the amount of restitution liability because the 
provision of the act authorizing the victim to enforce a 
restitution order, § 3579(h), transformed a restitution order 
into a civil judgment. In rejecting the argument in Keith, supra, 
the court of appeals said at 1391-92: 

“T]he question whether a particular statutorily 
defined penalty is civil or criminal is a matter of statutory 
construction.” United States v. Ward, 448 U.S. 242, 248, 
100 S.Ct. 2636, 2641, 65 L.Ed.2d 742 (1980). Congress 
intended restitution under the Act to be a criminal penalty 
carrying the stigma associated with other authorized 
criminal sanctions. Under the Act, a court “sentencing” a 
defendant convicted of specified federal criminal offenses 
may order restitution “in addition to or in lieu of any other 
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penalty authorized by law.” 18 U.S.C. § 3579(a)(1). 
Unlike an award of damages in a civil action, a restitution 
order under the Act may compensate only for the kinds of 
harms enumerated in subsection 3579(b) (excluding, for 
example, pain and suffering) and does not bar a 
subsequent civil action for damages based upon the same 
incident. 18 U.S.C. §§ 3579(e)(2), 3580(e).... 

Congress made restitution under the Act a criminal 
penalty. We agree with the Second, Eighth, Tenth, and 
Eleventh Circuits that inclusion of the victim enforcement 
provision in the Act does not transform .a sentencing 
proceeding resulting in a restitution order into an “action 
at common law” within the meaning of the seventh 
amendment. United States v. Watchman, 749 F.2d 616, 
617 (10th Cir. 1984); United States v. Satterfield, 743 F.2d 
827, 839 (11th Cir. 1984); United States v. Brown, 744 F.2d 
905, 910 (2d Cir. 1984); United States v. Florence, 741 F.2d 
1066, 1067-68 (8th Cir.1984). Keith was not entitled to a 
jury trial on the issue of the amount of restitution liability. 

The majority’s effort to distinguish the federal Victim and 
Witness Protection Act from the instant act appears to me to be 
a distinction without a difference. While it is true that the 
federal Victim and Witness Protection Act specifically provides 
that the restitution shall be imposed at the time of sentence, if, 
as I believe it to be correct, restitution in this case is a criminal 
penalty, it must be imposed at the time of sentencing, whether 
our statute makes such provision or is silent. Furthermore, 
where, as the majority notes, the imposition of the restitution 
order is dependent upon the defendant’s having been found 
guilty of a crime under “this article” and may not be imposed 
absent such a conviction or independent of such conviction, I 
am unable to conclude how it can be said that this is a civil 
penalty and not a criminal penalty imposed under the 
provisions of the criminal statute § 28-427. 

The majority opinion makes some point of the fact that the 
first two sentences of § 28-427 were adopted in 1971, and with 
that language known to the Legislature, the last sentence was 
adopted in 1974. I would only point out that one must therefore 
conclude that the Legislature knew that this order of restitution 
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was to be an additional criminal penalty imposed for a violation 
of the article and was not “in lieu of any civil or administrative” 
penalties otherwise imposed. 

Furthermore, the majority suggests that the order for 
restitution can be made at the time of the sentencing, but there is 
no statutory requirement that it be made at that time. I would 
suggest that if, indeed, as the majority contends, the order of 
restitution is a civil penalty and not part of the criminal act, it 
cannot be imposed at the time of the sentencing but, rather, 
must be imposed only after the defendant has been afforded 
proper due process, including the filing of some form of 
petition by the State and a trial at which the State is required to 
prove by a preponderance of the evidence that the amounts of 
moneys spent were “reasonable expenditures.” A civil penalty 
cannot be imposed upon the defendant at the time of the 
imposition of a criminal sentence at the will of the State and 
without some form of trial. The defendant has some right to 
defend the imposition of a civil judgment. The fact that the 
Legislature did not see fit to provide any procedure for that trial 
appears to me to only be further evidence that the Legislature 
believed that the order of restitution was a part of the criminal 
penalty and could be imposed by the trial court in the same 
manner that the trial court can impose the payment of costs or 
any other fine. ; 

While I wholeheartedly support the purpose of the section in 
question and believe that a defendant convicted of violating a 
section of the Uniform Controlled Substances Act (Neb. Rev. 
Stat. §§ 28-401 et seq. (Reissue 1979 & Cum. Supp. 1984)) 
should be ordered to make restitution and should not be 
permitted to profit from the sale of illegal drugs to the 
government, I likewise believe that we must hold it to be a part 
of the criminal action and therefore require it to be imposed at 
the time that the sentence is imposed. There is no outstanding 
mystery existing at that point of time. The government knows 
precisely how much money it has expended in purchasing a 
controlled substance from the defendant and can make that 
request prior to the time that the sentence is imposed. There is 
not anything in the act which requires that the defendant must 
have the ability at the time of sentencing to make restitution, 


STATE v. JACOBSON 639 
Cite as 221 Neb. 639 


but only that he be ordered to make restitution when and if he 
can. For that reason I would have held that the order of 
restitution ordered by the district court was criminal in nature 
and came too late, and I would therefore reverse and remand. 
CAPORALE and SHANAHAN, JJ., join in this dissent. 
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HASTINGS, J. 

This appeal questions which law applies to a criminal 
sentencing following revocation of probation: the penal statute 
in effect at the time of the original sentence to a term of 
probation, or that which is effective at the time of sentencing 
following the revocation. 

On November 18, 1980, following a plea of guilty, defendant 
was convicted of driving while intoxicated, third offense, a 
violation of Neb. Rev. Stat. § 39-669.07 (Reissue 1978). The 
penalty then prescribed for that felony offense was up to 5 
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years’ imprisonment, a 1-year suspension of driving privileges, 
and a fine of up to $10,000. On January 7, 1981, defendant was 
sentenced to a term of probation for 60 months. 

In November of 1984 defendant was convicted in Iowa and 
sentenced for a driving while intoxicated offense. On the basis 
of that violation, the district court for Dakota County, 
following a plea of guilty, revoked defendant’s probation. 

Defendant was sentenced on May 7, 1985, to a term of 
- imprisonment of from 18 months to 5 years. He was given no 
credit for time served in jail prior to sentencing. He had been 
arrested and held in jail by Nebraska authorities from March 
21, 1985, until the date of sentencing. 

At the time of the present sentencing, § 39-669.07 (Reissue 
1984) had been amended, effective in 1982. It now provides that 
driving while intoxicated is a Class W misdemeanor, with 
penalties for third offense of 3 to 6 months in jail, a $500 fine, 
and a lifetime suspension of driving privileges. 

Defendant assigns as error: (1) Sentencing under the 1978 
statute, which was greatly in excess of that permitted by the 
1982 amendment; (2) The failure of the court to give him credit 
for presentencing jail time; and (3) The failure of the State to 
meet its burden on enhancement for sentencing purposes. 

Although we find no merit to either the first or third 
assignment of error, the record discloses, and the State 
concedes, that defendant must be given credit for jail time. 
Therefore, we affirm the judgment and sentence of the district 
court, but modify the sentence to provide for credit of 48 days 
previously served in jail. 

The defendant argues that under the doctrine laid down by 
State v. Randolph, 186 Neb. 297, 183 N.W.2d 225 (1971), cert. 
denied 403 U.S. 909, 91S. Ct. 2217, 29 L. Ed. 2d 686, and the 
provisions of Neb. Rev. Stat. § 29-2204.01 (Reissue 1979), he 
should have been sentenced under the amended law, with the 
maximum term of imprisonment limited to 6 months. 

Randolph provides that whenever a criminal statute is - 
amended by mitigating the punishment after the commission of 
a prohibited act but before final judgment, the punishment 
shall be that provided by the amendatory act. Section 
29-2204.01 requires the discharge from confinement of any 


STATE v. JACOBSON 641 
Cite as 221 Neb. 639 


person who has served the maximum period of confinement 
provided for that crime by any later statutory amendment. 

Although recognizing the factual distinction between that 
section and the facts of this case, the defendant argues his 
conclusion by analogy. However, we rejected the same 
arguments in State v. Peiffer, 212 Neb. 864, 326 N.W.2d 844 
(1982), and concluded that a defendant convicted and 
sentenced before the law was amended, but whose appeal was 
pending at the time of such amendment, was not entitled to 
have Randolph or § 29-2204.01 apply so as to become the 
beneficiary of the. alleged ameliorating provisions of 
§ 39-669.07, as amended. 

The fact that the act which furnished the basis for probation 
revocation, as well as the actual order of revocation and 
sentencing thereof, occurred after the law was amended is of no 
consequence. Upon revocation of probation the court may then 
impose on the offender such punishment as might have been 
imposed originally for the crime of which such defendant was 
convicted. Neb. Rev. Stat. § 29-2268(1) (Reissue 1979). The 
district court was correct in sentencing defendant under the 
1978 law. 

There is no merit to defendant’s third assignment of error 
relating to enhancement. The finding of the district court that 
this was in fact a third offense was made at the time of the 
Original sentence to a term of probation in 1981. A sentence of 
probation is a final and appealable order from which an appeal 
must be taken within 1 month. State v. Osterman, 197 Neb. 
727, 250 N. W.2d 654 (1977). The defendant cannot now base an 
appeal on any error alleged to have occurred more than 4 years 
ago. 

The judgment and sentence of the district court were correct, 
except as modified herein, and they are affirmed. 

AFFIRMED AS MODIFIED. 

CAPORALE, J., dissenting. 

I dissent for the reasons set forth in my dissenting opinion in 
State v. Peiffer, 212 Neb. 864, 326 N.W.2d 844 (1982). 

KrivosuHa, C.J., joins in this dissent. 
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KrivosuHa, C.J. 

P.A.M. and S.K., former employees of Quad L. Associates 
(Quad), the owner and operator of a restaurant known as 
Wendy’s Old Fashioned Hamburgers (Wendy’s), appeal from 
judgments entered by the district court for Douglas County, 
Nebraska, sustaining Quad’s motions for summary judgment 
and dismissing appellants’ actions against Quad. Because the 
injuries arose out of the same incident and involve the same 
questions of law, the cases were consolidated for argument in 
this court. 

The specific question presented to this court is whether 
appellants’ injuries arose out of and in the course of their 
employment within the Nebraska Workmen’s Compensation 
Act and that the actions, therefore, were within the exclusive 
jurisdiction of the Workmen’s Compensation Court, or 
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whether the appellants could maintain a common-law action 
for negligence against their employer. This appears to be a case 
of first impression in this jurisdiction, in that the injuries 
sustained by the appellants occurred as a result of their being 
criminally assaulted while their employer’s premises were being 
robbed. We believe that the district court was correct in finding 
that the injuries arose out of and in the course of the appellants’ 
employment and that the actions were therefore exclusively 
within the jurisdiction of the Nebraska Workmen’s 
Compensation Court. For that reason we affirm the judgments 
of the district court. 

The depositions and affidavits of the various witnesses 
establish that on Friday, October 2, 1981,S.K., who was then 16 
years of age and a junior in high school, was employed as a 
countergirl at a restaurant known as Wendy’s Old Fashioned 
Hamburgers located in Omaha, Nebraska. S.K. had been 
working on a part-time basis since April of 1981. Although she 
had not been scheduled to work that evening, she was called to 
report for work at 6:30 p.m. Since she did not drive an 
automobile, her mother drove her to the restaurant. Later that 
evening, S.K. asked her friend and fellow employee, PA.M., if 
P.A.M. could give her a ride home. P.A.M. agreed to do so. 

Wendy’s remained open until midnight, at which time the 
doors were locked and the exterior sign turned off. Thereafter, 
S.K. and three other employees performed their cleanup and 
restocking work, which was completed shortly after 1 a.m., at 
which time they punched out on the timeclock and the others 
left. S.K., nevertheless, waited in the building approximately 20 
to 25 minutes for P.A.M. to finish her bookwork so she could 
be driven home. 

P.A.M., who was then 19 years of age, had been employed by 
Wendy’s for approximately 3!/2 years, beginning while she was 
in high school. She had been designated as one of Several 
“assistant managers” at that location. Normally there were 
four employees and one manager on duty, but that evening the 
manager was working at another location. After closing, 
P.A.M. performed her bookwork, made up the deposit, and 
placed the day’s receipts in deposit bags. P.A.M. testified in her 
deposition that part of her duties included making the bank 
deposit of the day’s receipts. She indicated that she would do 
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this by carrying the locked bank deposit bags to her automobile 
and driving to a bank approximately two blocks from the 
restaurant’s location. She further testified that she was paid 
more than the other nonmanagement employees for having the 
position of assistant manager and that one of the duties as 
assistant manager was to make the night deposits upon closing. 

After finishing her work PA.M. also clocked out. It was 
approximately 1:30 a.m. She then shut off all of the lights in the 
building, turned on the burglar alarm, and she and S.K. left the 
building and walked to the parking lot adjacent to the 
restaurant where her automobile was located. PA.M., at that 
time, was carrying the deposit bags which she intended to place 
in the night depository at the bank. As both women were 
entering P.A.M.’s automobile, which was parked in a portion of 
the parking lot, two men carrying guns ran over from behind a 
dumpster and demanded the deposit bags, which P.A.M. 
turned over to them. The men then ordered both women to 
return to the building and instructed P.A.M. to unlock the door 
and turn off the burglar alarm. After entering the building 
P.A.M. was directed to open the safe. The women were then 
taken into separate rooms, where each was brutally sexually 
assaulted. After being sexually assaulted PA.M. was further 
directed to deliver to the armed men the keys to the locked bank 
deposit bags. The two men then left the premises and ultimately 
were apprehended and convicted. 

Although the assaults upon these women were vicious and 
brutal and nothing we do here is intended to minimize the 
tragedy, the question presented to us is not whether the attacks 
were cruel and brutal but, rather, whether the employer is 
subject to common-law liability because, as appellants’ 
petitions alleged, the employer was negligent “[iJn failing to 
provide any security protection for its female employees leaving 
the premises in the middle of the night when the defendant 
knew, or should have known, of the danger of criminal 
assault,” or did appellants’ injuries arise out of and in the 
course of their employment, thereby limiting their cause of 
action to filing claims under the Nebraska Workmen’s 
Compensation Act. If these were injuries arising out of and in 
the course of their employment, their exclusive remedies were in 
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the Workmen’s Compensation Court. As we observed in 
Johnston v. State, 219 Neb. 457, 462, 364 N.W.2d 1, 5 (1985), 
quoting from Marlow v. Maple Manor Apartments, 193 Neb. 
654, 228 N.W.2d 303 (1975): 

The Workmen’s Compensation Act provides the 
exclusive remedy by the employee against the employer 
for any injury arising out of and in the course of the 
employment. This is the basis on which the rights of 
employers and employees are put in balance. The 
employer, by having liability imposed on him without 
fault, receives in return relief from tort actions. Logically, 
therefore, where the employer is negligent he should not 
be relieved of liability where compensation coverage is not 
provided to the employee. 


... The operative fact is one of coverage, not of election 
to file a claim for compensation. If coverage exists, even 
though for some reason compensation may not be 
payable, the Workmen’s Compensation Acct is exclusive. 

We think that the question involving P.A.M.’s case is clear 
under Nebraska law. At the time that the assault occurred, 
P.A.M. was on the employer’s premises and was on her way to 
the bank to make the night deposit, clearly within the course of 
her employment. As admitted to by PA.M., one of her duties, 
for which she received compensation, was to make the night 
deposit. The situation regarding P.A.M. is not dissimilar to the 
facts in the case of Ridenour v. Lewis, 121 Neb. 823, 238 N.W. 
745 (1931). The evidence in Ridenour discloses that the 
employee was hired for the purposes of installing, repairing, 
and servicing radios and making collections for his employer. In 
the performance of these duties and while on a public street, the 
employee was robbed and assaulted. As a result of the assault, 
he died. In affirming the judgment of the district court 
awarding Ridenour’s family death benefits provided by 
workmen’s compensation law, we said at 831, 238 N.W. at 749: 

It seems to be well settled that injuries caused by 
intentional assaults are compensable if they arise out of, 
or result from, a risk connected with the employment. 
Socha v. Cudahy Packing Co., 105 Neb. 691; Nelson v. 
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Service Oil Co., ante, p. 762. This court is committed to 
the view that, when an employee is sent into the public 
street, under the circumstances detailed in this record, on 
his master’s business, his employment necessarily involves 
exposure to allrisks of the street, and injury from any such 
cause, not involving what is often referred to in the books 
as an “Act of God” (Gale v. Krug Park Amusement Co., 
114 Neb. 432), arises “out of the employment,” within the 
meaning of the workmen’s compensation act. 
We concluded in Ridenour by saying at 833, 238 N.W. at 749: 
It would follow in the instant case that where the 
employment involved the installation, repair, and 
“servicing” of radios sold by the master, and also the 
collection of the master’s accounts by the employee, and 
where such employee passing along the public streets 
pursuing his employment, with one of such accounts then 
in his possession for collection, is there assaulted for the 
purpose of robbery, and therein and thereby receives 
wounds causing his death, such injury arises out of, and in 
the course of, his employment. 

Similarly, in Goodwin v. Omaha Printing Co., 131 Neb. 212, 
267 N.W. 419 (1936), we held that the shooting of a traveling 
salesman, by a highwayman, while driving from one town to 
another in furtherance of the business of the employer arises 
out of the employment within the meaning of the Nebraska 
Workmen’s Compensation Act providing for compensation for 
injury or death by accident arising out of and in the course of 
the employment. In Goodwin we said at 216, 267 N.W. at 421: 

In the case at bar, the duties of the deceased required 
him to travel the highway where the accident occurred. He 
was killed while being robbed of property, a part of which 
was his own and a part that of the employer. A salesman 
who is required to travel from town to town for the 
purpose of selling his employer’s goods is as much within 
the employment in so doing as he is when selling goods at 
such towns. Highway robbery is a hazard of the highway 
and a hazard of an employee whose employment requires 
him to travel the highways in the service of his employer. 

To the same effect, the possibility of one’s being robbed while 
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carrying a night deposit to the bank is a hazard which is not 
uncommon to the employment and one which can reasonably 
be said to arise out of and in the course of employment. Had 
PA.M. filed a claim for workmen’s compensation, we find it 
difficult to imagine that the claim would have been denied. It 
seems clear to us that P.A.M.’s claim arose out of and in the 
course of her employment. 

While the situation with regard to S.K. may at first blush 
seem somewhat different, the result must, nevertheless, be the 
same. Although it is true that at the time the injury occurred to 
S.K. she was not then carrying out a specific task for the 
employer for which she received compensation, as was P.A.M., 
the evidence conclusively establishes that she was injured while 
on the premises of her employer and while leaving her 
employment. This has traditionally and consistently been held 
by this court to be an injury arising out of and in the course of 
one’s employment. In Thomsen v. Sears Roebuck & Co., 192 
Neb. 236, 219 N.W.2d 746 (1974), we held that an employee 
injured on the premises of the employer where he works while 
coming to work or leaving after work is within the course of his 
employment under the Nebraska Workmen’s Compensation 
Act. We said further, at 240, 219 N.W.2d at 749: 

“There are at least four situations in which the course of 
employment goes beyond an employee’s fixed hours of 
work: the time spent going and coming on the premises; an 
interval before working hours while waiting to begin or 
making preparations, and a similar interval after hours; 
regular unpaid rest periods taken on the premises, and 
unpaid lunch hours on the premises. A definite pattern 
can be discerned here. In each instance the time, although 
Strictly outside the fixed working hours, is closely 
contiguous to them; the activity to which that time is 
devoted is related to the employment, whether it takes the 
form of going or coming, preparing for work, or 
ministering to personal necessities such as food and rest; 
and, above all, the employee is within the spatial limits of 
his employment... .” 

And in Buck v. Iowa Beef Processors, Inc., 198 Neb. 125, 
128, 251 N.W.2d 875, 877 (1977), quoting from 1 A. Larson, 
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The Law of Workmen’s Compensation § 15.00 at 4-3 (1972), we 
said: “ ‘As to employees having fixed hours and place of work, 
injuries occurring on the premises while they are going to and 
coming from work before or after working hours or at 
lunchtime are compensable * * *. ” 

Further, in McDonald v. Richardson County, 135 Neb. 150, 
280 N.W. 456 (1938), we held that an employee injured when 
leaving the courthouse in which she was employed was within 
the course of her employment within the meaning of the 
Workmen’s Compensation Act. In doing so we observed at 
153-54, 280 N.W. at 458: 

In this case Byrd McDonald was not in the courthouse 
for her own personal reasons. She was in the building 
because she was employed there. For that reason she was 
on the driveway on the grounds. It was necessary as a part 
of her employment that she come and go across the 
grounds after leaving the public street. To urge that she 
had a right to go upon the premises as a member of the 
public is, we think, putting too narrow a construction 
upon the meaning of the compensation act as to what is or 
is not within the course of employment. An employee is 
required to cross the grounds of the premises of employer. 
An employee leaving the premises of her employer in the 
usual and customary way after her work is ended is within 
the course of her employment within the meaning of the 
workmen’s compensation law. Walking to and from the 
street and a building where one is employed is a necessary 
incident of the employment, and an injury sustained in so 
doing is compensable. 

We believe that the facts in the instant case are identical with 
those in McDonald, in that P.A.M. and S.K. were required as a 
part of their employment to come and go to work; as such, 
when injured upon the premises of their employer, they are 
entitled to recover workmen’s compensation. As we have 
already noted, the appellants, in their brief, describe their cause 
of action as arising by reason of their employer’s failing to 
provide them with a secure premises in which to work. This is 
not unlike cases previously decided by this court wherein 
employees are injured by falling upon their employer’s premises 
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and maintain that the employer failed to provide a safe place to 
work. An example is Acton v. Wymore School Dist. No. 114, 
172 Neb. 609, 612-13, 111 N.W.2d 368, 370 (1961), wherein we 
said: 

“ “The reason upon which the exception is grounded is 
that the hazards of entering or leaving the place of 
employment while on the property of the employer are 
hazards of the employment which must be assumed by the 
employer. The employer is obliged to provide safe ingress 
and egress to and from the place of employment for 
employees entering or leaving its property in the 
performance of the work of the employment. * * * But this 
is on the theory that the employer has control of the 
premises and the employee and that the risks of entering or 
leaving the place of work are incidental to the 
employment.’ ” 

The appellants seek to distinguish those cases by maintaining 
that because the injuries received in the instant case were in the 
nature of sexual assaults, the injuries did not arise out of the 
employment, citing 99 C.J.S. Workmen’s Compensation § 227 
at 765 (1958), wherein it is noted: 

The view has been taken that for the injury from an 
assault to be compensable, the risk of such an assault must 
be greater for the employee than for one not engaged in 
such employment. The general rule, sometimes embodied 
in a statutory provision, is that where the assault is 
committed by a third person intending to injure the 
employee because of reasons personal to him, and not 
directed against him as an employee or because of his 
employment, the injury does not arise out of the 
employment... . 

While appellants are correct in their statement of the law, 
they are incorrect in their analysis of the undisputed facts in this 
case. There is no evidence that the assault by the two robbers 
against either of these women was because of any personal 
relationship with the women or was directed against them for 
reasons other than the fact that they were present as employees 
and were victims of a robbery at which time they were each 
assaulted. In 1 A. Larson, The Law of Workmen’s 
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Compensation § 11.11(b) at 3-178 to 3-179 (1985), the noted 

author attempts to analyze whether an assault is personal and 

therefore within the exception noted above. He notes: 
There is a marked distinction between the holdup in which 
the robber says to himself, “I am going to track down 
Henry Davis, wherever he may be and steal the gold watch 
which I know he has,” and the holdup in which the robber 
says, “I am going to rob whoever happens to be on duty as 
night watchman... .” The latter is not really personal to 
this victim at all; he is attacked exclusively in his 
employment capacity as being the one who occupies the 
position in relation to that employment which the robber 
has found to create a favorable opportunity. 

The question presented to us is really no different than one 
which would be presented to us if, rather than being sexually 
assaulted, these women had been struck about the heads and 
shoulders following the robbery. No one would suggest for a 
moment that the assault upon them was personal and unrelated 
to the robbery. The women were sexually assaulted because the 
robbers intended to rob Wendy’s, as a part of the overall scheme 
to steal the money and to raise havoc in the premises. 

While this court has not heretofore specifically passed on 
that issue, other courts which have been presented with the 
situation identical to the case at bar have reached decisions 
similar to that reached by us here. In Helton vy. Interstate 
Brands Corp., 155 Ga. App. 607, 271 S.E.2d 739 (1980), the 
Georgia Court of Appeals held that an employee assaulted early 
in the morning when arriving at work and parking her 
automobile in the employees’ parking lot adjacent to her 
employer’s plant was the subject of an “accident” within the 
Georgia Workers’ Compensation Act and thereby precluded 
from bringing an independent tort action against her employer. 

Further, in McKinley v Holiday Inn, 115 Mich. App. 160, 
320 N.W.2d 329 (1982), the Michigan Court of Appeals held 
that a hotel maid who was criminally assaulted by one of the 
guests sustained an injury arising out of and in the course of her 
employment subject to the provisions of the Michigan Worker’s 
Disability Compensation Act and was therefore precluded 
from bringing a common-law action against her employer. 
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Appellants have cited to us several cases in which 
common-law negligence actions have been permitted. These 
cases, however, are distinguishable on important facts. In 
Eisenberg v. Industrial Com., 65 Ill. 2d 232, 357 N.E.2d 533 
(1976), the employee was raped off the premises of the 
employer. In State ex rel. Common School Dist. v. District 
Court, 140 Minn. 470, 168 N.W. 555 (1918), the employee was 
raped off the employer’s premises by an assailant who had 
“lurked about” all day waiting for an opportunity to assault 
her. And, finally, in Doney v. Tambouratgis, 23 Cal. 3d 91, 587 
P.2d 1160, 151 Cal. Rptr. 347 (1979), the court took special note 
of the fact that the employer failed to raise the defense of the 
exclusivity of workmen’s compensation. 

We believe that an examination of the undisputed facts in the 
cases discloses without question that both S.K. and PA.M. 
sustained injuries arising out of and in the course of their 
employment while on their employer’s premises and were 
therefore entitled to make claims under the Nebraska 
Workmen’s Compensation Act. Because they were entitled to 
make claims under the Nebraska Workmen’s Compensation 
Act, they are precluded from bringing common-law actions for 
negligence. The employer was entitled to judgments as a matter 
of law. The district court was correct in sustaining the motion 
for summary judgment in each of the cases. The judgments are 
affirmed. 

AFFIRMED. 


PATRICIA BARRY, APPELLANT, V. DANIEL G. Bout, M.D., 
' APPELLEE. . 
380 N. W.2d 249 


Filed January 24, 1986. No. 84-611. 


1. Medical Malpractice. In order to qualify for the protection of the Nebraska 
Hospital-Medical Liability Act, the health care provider must file with the 
director of the Department of Insurance proof of certain financial responsibility 
and pay the surcharges levied under the act. 


652 221 NEBRASKA REPORTS 


2. Causes of Action: Medical Malpractice. A cause of action arising while a patient 
and health care provider are subject to the Nebraska Hospital-Medical Liability 
Act is to be adjudicated in accordance with the provisions of the act. 

3. Medical Malpractice: Limitations of Actions: Time. In medical malpractice 
cases a period of limitations or repose begins to run when the treatment rendered 
after and relating to the act or omission complained of is completed. 

4. Actions: Medical Malpractice: Limitations of Actions: Evidence: Time. A 
medical malpractice action arises, for the purpose of determining the 
admissibility into evidence of a written opinion rendered by the medical review 
panel, upon the occurrence of the act or omission of which complaint is made. 

5. Trial: Evidence: Appeal and Error. The general rule that if properly admitted 
evidence exists to establish that which improperly admitted evidence also 
establishes, the error in receiving the inadmissible evidence is harmless rests on 
the premise that the nature of the cumulative evidence is such that no prejudice 
results from its improper admission. 

6. Trial: Medical Malpractice: Evidence: Appeal and Error. It is presumed that the 
improper admission into evidence of an opinion of the medical review panel 
rendered in accordance with the provisions of the Nebraska Hospital-Medical 
Liability Act results in prejudice. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Reversed and remanded for a new 
trial. 


Charles F. Gotch and David A. Blagg of Cassem, Tierney, 
Adams, Gotch & Douglas, for appellant. 


Robert M. Slovek and Thomas J. Shomaker of Sodoro, Daly 
& Sodoro, for appellee. 


KrivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


CAPORALE, J. 

The trial court, pursuant to the jury’s verdict, dismissed 
Patricia Barry’s malpractice action against Daniel G. Bohi, a 
physician practicing as an obstetrician and gynecologist. She 
assigns as error the trial court’s (1) determination as a matter of 
law that Dr. Bohi was a health care provider qualified under the 
Nebraska Hospital-Medical Liability Act, Neb. Rev. Stat. 
§§ 44-2801 et seq. (Reissue 1984), when her cause of action 
arose, and (2) consequent receipt into evidence, pursuant to the 
act, of the written opinion of the medical review panel that Dr. 
Bohi “met the applicable standard of care required under the 
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circumstances.” We reverse and remand for a new trial. 

The act provides a method whereby health care providers, 
such as physicians, may limit their malpractice liability with 
respect to patients who have elected not to remove themselves 
from its operation. §§ 44-2821, 44-2824; Prendergast v. 
Nelson, 199 Neb. 97, 256 N.W.2d 657 (1977). At the relevant 
times, the act required that all malpractice claims of patients 
under the act against providers qualified under the act be 
reviewed prior to suit by a medical review panel. § 44-2840 
(Reissue 1978); Prendergast v. Nelson, supra. (As of July 10, 
1984, a claimant may waive such review. § 44-2840(4) (Reissue 
1984).) The act calls upon the panel to render a written opinion 
as to whether the provider met or failed to meet the applicable 
standard of care, or whether there exists to be resolved a 
material question of fact bearing on the issue of the provider’s 
liability which does not require expert opinion. § 44-2843. The 
act further provides that should suit follow, the written opinion 
of the review panel “shall be admissible as evidence.” 
§ 44-2844(2); Prendergast v. Nelson, supra. 

In order to receive the protection of the act, the provider 
must file with the director of the Department of Insurance 
proof of certain financial responsibility and pay the surcharges 
levied under the act. §§ 44-2824, 44-2827, 44-2829 through 
44-2831. 

Dr. Bohi first qualified under the act on September 10, 1976, 
both individually and as a member of the partnership with 
which he then practiced. On February 14, 1978, Dr. Bohi left 
that partnership and became associated with a professional 
corporation. Thereafter, the director of the Department of 
Insurance continued to receive proof of Dr. Bohi’s financial 
responsibility; however, Dr. Bohi neglected to pay the 
surcharges levied under the act for the period from September 
10, 1978, to February 7, 1979, on and after which date everyone 
agrees Dr. Bohi again qualified under the act. 

Mrs. Barry first consulted Dr. Bohi on May 5, 1978, 
concerning changes she had noticed in her right breast over a 
period of several years. Dr. Bohi, among other things, 
examined the breast. He felt no definite mass and therefore 
concluded that the breast was normal. 
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Mrs. Barry returned to Dr. Bohi on November 10, 1978, 
complaining that her breast was still hard. Dr. Bohi noticed a 
change in the breast from the time of his earlier examination 
and ordered a roentgenogram of the breast, more specifically 
known as a mammogram. The mammogram was reported as 
revealing no evidence of malignant disease. 

On December 26, 1978, Mrs. Barry consulted Dr. Bohi a 
third time. On this occasion Dr. Bohi referred her to a surgeon 
who saw her on the following day. While the surgeon’s 
examination revealed no definite mass in the breast, he 
nonetheless, in consultation with another physician, decided 
that because of its firmness a biopsy should be performed. 

The biopsy, performed on January 4, 1979, revealed the 
presence of metastatic carcinoma in the breast and the 
surrounding lymph nodes. The breast was then removed. 

Mrs. Barry instituted this suit on November 30, 1979. Her 
petition alleges that Dr. Bohi was negligent “on or after May 5, 
1978,” in failing to conduct a thorough physical examination, 
in failing to diagnose the cancer, in failing to order a biopsy, and 
in failing to refer her to another physician or to advise her to 
seek additional medical attention. There is evidence that the 
cancer existed at the time of Dr. Bohi’s initial examination. It is 
Mrs. Barry’s thesis that she has been damaged because the delay 
in correctly diagnosing her condition substantially reduces her 
chances of recovery. 

Prendergast v. Nelson, supra, holds that a cause of action 
arising while the patient and provider are subject to the act is to 
be adjudicated in accordance with the provisions of the act. 

The trial court concluded that Mrs. Barry’s cause of action 
arose when Dr. Bohi first examined her and failed to diagnose 
the then existing cancer, May 5, 1978, on which date he was 
qualified under the act. In accordance with that ruling the trial 
court, over Mrs. Barry’s objection, received the aforesaid 
written opinion of the panel into evidence. 

Mrs. Barry argues that her cause of action arose either when 
Dr. Bohi last examined her, December 26, 1978, or on January 
4, 1979, when the biopsy was performed and she should have 
first discovered that Dr. Bohi failed to properly diagnose her 
condition. She contends that as Dr. Bohi was not qualified 
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under the act on either of those dates, the trial court erred in 
receiving the panel’s written opinion. 

We have held that in medical malpractice cases a period of 
limitations or repose begins to run when the treatment rendered 
after and relating to the act or omission complained of is 
completed. Smith v. Dewey, 214 Neb. 605, 335 N.W.2d 530 
(1983); Williams v. Elias, 140 Neb. 656, 1 N.W.2d 121 (1941). 

This, however, is not a period of limitations or repose case, 
for suit was instituted well within 2 years of Mrs. Barry’s last 
visit to Dr. Bohi. Neb. Rev. Stat. § 25-222 (Reissue 1979). The 
question presented, therefore, is not when Mrs. Barry’s cause of 
action accrued for the purpose of determining whether it is 
barred by a period of limitations or repose but, rather, when did 
Mrs. Barry’s cause of action arise for the purpose of 
determining whether the panel’s written opinion is admissible in 
evidence. 

The question appears to be one of first impression. We are 
not, however, entirely without guidance in formulating an 
answer. Williams v. Elias, supra, while stating that diagnosis is 
inseparable from treatment, nonetheless recognized that a 
physician has the right to change the diagnosis during treatment 
and that it is a physician’s duty to diagnose a patient’s condition 
and treat it “in the manner usually done by physicians in his 
locality.” Id. at 662, 1 N.W.2d at 124. 

We have held that a cause of action “accrues” so as to begin 
the running of a period of limitations when a legal right has 
been violated, as a consequence of which the aggrieved party 
has the right to institute and maintain suit. That is to say, the 
cause of action accrues upon the occurrence of the act or 
omission of which complaint is made. Suzuki v. Holthaus, ante 
p. 72, 375 N.W.2d 126 (1985); Interholzinger v. Estate of Dent, 
214 Neb. 264, 333 N.W.2d 895 (1983). Other courts have 
applied the same rule for determining when a cause of action 
“arises” for the purpose of establishing venue. Ford v. Mont. 
Dept. of Fish, Wildlife, ____ Mont. , 676 P.2d 207 (1984); 
State ex rel. Birnamwood Oil Co. v. Shaughnessy, 243 Wis. 
306, 10 N.W.2d 292 (1943); Bergin v. Temple et al., 111 Mont. 
539, 111 P.2d 286 (1941). 

Thus, we conclude that while a medical malpractice action 
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accrues for limitations and repose purposes when the treatment 
rendered after and relating to the act or omission complained of 
is completed, such an action arises, for the purpose of 
determining the admissibility into evidence of the written 
opinion rendered by the medical review panel, upon the 
occurrence of the act or omission of which complaint is made. 
In the case presently before us, then, Mrs. Barry had a right 
to institute and maintain suit, assuming she sustained damages, 
each time Dr. Bohi allegedly failed to use the requisite standard 
of care in making his diagnoses; that is, on May 5, 1978, 
November 10, 1978, and December 26, 1978. Thus, while the 
written opinion of the medical review panel was properly 
admitted into evidence for the cause arising as a result of the 
May 5, 1978, visit, it was improperly admitted for the causes 
arising from the November 10 and December 26, 1978, visits. 
Dr. Bohi observes, however, that there was evidence 
independent of the panel’s written opinion that he had at all 
times met the requisite standard of care. He correctly argues 
that, generally, if properly admitted evidence exists to establish 
that which improperly admitted evidence also establishes, the 
error in receiving the inadmissible evidence is harmless and that 
harmless error does not form a basis for the reversal of a 
judgment. State v. Whitmore, ante p. 450, 378 N.W.2d 150 
(1985); Fuel Exploration, Inc. v. Novotny, ante p. 17, 374 
N.W.2d 838 (1985); State ex rel. Douglas v. Morrow, 216 Neb. 
317, 343 N.W.2d 903 (1984). Those general rules, however, rest 
on the premise that the nature of the cumulative evidence is 
such that no prejudice results from its improper admission into 
evidence. That cannot be said of a written opinion rendered by 
a panel convened pursuant to the act and numbering among its 
members an expert selected by Mrs. Barry. § 44-2841. Under 
such circumstances prejudice must be presumed to result. 
Finally, Dr. Bohi argues that since Mrs. Barry chose to 
participate in the selection of the panel and submitted to the 
panel’s review, she is estopped from objecting to the receipt into 
evidence of the panel’s written opinion. See, American Motors 
Sales Corp. v. Perkins, 198 Neb. 97, 251 N.W.2d 727 (1977) 
(may not at one and the same time invoke provisions of statute 
and challenge its validity); Loringer v. Kaplan, 179 Neb. 215, 
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137 N.W.2d 716 (1965) (party petitioning for divorce estopped 
from denying legal effect of decree). The argument overlooks, 
however, that Mrs. Barry was obligated to participate in the 
procedure specified by the act with respect to the cause arising 
from the May 5, 1978, visit. Notwithstanding the fact that the 
panel rendered an opinion covering all of Mrs. Barry’s visits to 
Dr. Bohi, its authority was only to express an opinion with 
respect to the visit which occurred while Dr. Bohi qualified for 
the protection of the act. Under the circumstances Mrs. Barry is 
not estopped from objecting to the admission into evidence of 
the opinion insofar as it relates to the two visits which occurred 
when Dr. Bohi was not qualified under the act. 

The judgment of the trial court is reversed and the cause 
remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

BOSLAUGH, J., dissenting. 

This is a continuing course of treatment case arising out of an 
alleged failure to properly diagnose the plaintiff’s illness. There 
is but one cause of action, which, under the facts in this case, 
accrued on May 5, 1978. Since the defendant was qualified on 
that date, the opinion of the medical review panel concerning 
the entire course of treatment is admissible. 


Boyp E. BURHOOP, APPELLANT, V. JEAN M. BURHOOP, APPELLEE. 
380 N.W.2d 254 


Filed January 24, 1986. No. 84-700. 


1. Alimony: Appeal and Error. An award of alimony will not be disturbed on 
appeal unless the record establishes that the trial court has abused its discretion. 

2. Property Division: Alimony. The ultimate test for the division of property as 
well as the propriety of an award of alimony is reasonableness as determined by 
the facts of each case. 

3. Alimony. The actual earning capacity of a spouse is frequently more important 
than the profitability of that spouse’s business in deter mining the propriety of an 
award of alimony. 

. The earning capacity of both spouses must be considered in making a 

determination of alimony. 
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5. Property Division. Awards of property jointly owned by divorced parties are not 
usually commended. When a proper situation presents itself, the trial court does 
not abuse its discretion in awarding the parties an undivided one-half interest in 
the property. : 

Appeal from the District Court for York County: BRYCE 
Bartu, Judge. Affirmed as modified. 


L.W. Kelly, Jr., of Kelly & Kelly, for appellant. 


Steven M. Curry of Sampson, Curry & Hummel, for 
appellee. 


KrivosHa, C.J., HaAsTINGs, and SHANAHAN, JJ., and 
BropbkeEy, J., Retired, and Orte, D.J. 


BRODKEY, J., Retired. 

Boyd E. Burhoop appeals to this court from a decree entered 
in a dissolution of marriage proceeding in the district court for 
York County in which he was the petitioner and his wife, Jean 
M. Burhoop, was the respondent. The parties to this action 
were married in September of 1959, at which time both parties 
were attending college. Neither brought substantial assets into 
the marriage, although it is true that sometime subsequent to 
their marriage Boyd did inherit an interest in real estate and also 
a sum of money from his grandmother. Boyd’s inheritance does 
not appear to be an issue in the present appeal, undoubtedly 
because both the real estate in question and the money were 
disposed of before the final hearing in the dissolution action. 

After their marriage Jean worked part time at various jobs to 
help put both parties through college. She became qualified to 
teach school and did so on various occasions on a part-time 
basis. Boyd received his degree in veterinary medicine, and then 
entered the service for a short period of time. Four children 
were born of the marriage, to wit: Kimberly in 1962, Cynthia in 
1964, Curtis in 1966, and Craig in 1967. The parties had been 
married for nearly 25 years at the time of the dissolution action. 
Two hearings were held in that proceeding, the first being on 
December 1, 1983. At that hearing a stipulation was entered 
between the parties with reference to the allegations of the 
petition regarding the birth of the children, the statistical data, 
the names and addresses of the parties, the date of the marriage, 
that the marriage was irretrievably broken, and that all 
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reasonable efforts of reconciliation had failed. 

The second hearing was held, pursuant to a continuation of 
the first hearing, on June 29, 1984, following which the court 
entered its decree finding that the marriage was irretrievably 
broken and awarding custody of the two minor children to 
Jean. The court awarded Jean child support in the sum of $250 
per month per child until the children were emancipated and 
awarded her alimony in the amount of $500 per month for 9 
months, $750 per month for the next 8 months, and $1,000 per 
month thereafter. The decree also awarded specific items of 
personal property to Boyd, including a 1978 Chevrolet 
Suburban, a grand piano, and a going business concern known 
as Burhoop Veterinary Clinic. Jean was awarded all personal 
property not specifically awarded to Boyd, including a 1977 
Cadillac automobile. 

The decree also provided: 

Each of the parties is awarded an undivided one-half 
interest as a tenant in common in all real estate owned by 
the parties subject to existing indebtedness thereon. 

Each of the parties is awarded an undivided one-half 
interest in all contracts for the sale of real estate and or 
leases thereof. 

It appears that all of the real estate and real estate contracts 
were Originally held by the parties as joint tenants with right of 
survivorship. 

The only issues before the court in this appeal, as set out in 
the assignments of error, are that the court abused its discretion 
(1) in awarding alimony to Jean, (2) in the amount of the 
alimony awarded to Jean, and (3) in the division of the property 
between the parties. 

Under established law in this state we review the case de novo 
on the record and reach independent conclusions without 
reference to the conclusions reached by the trial judge. Neb. 
Rev. Stat. § 25-1925 (Reissue 1979); Gleason v. Gleason, 218 
Neb. 629, 357 N.W.2d 465 (1984). It is also the law, however, 
that where the evidence is in conflict, this court gives weight to 
the fact that the trial court saw and heard the witnesses and 
accepted one version of the facts rather than another. 
Guggenmos v. Guggenmos, 218 Neb. 746, 359 N.W.2d 87 
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(1984); Witcig v. Witcig, 206 Neb. 307, 292 N.W.2d 788 (1980). 
Awards of alimony are initially entrusted to the discretion of 
the trial judge and will not be disturbed on appeal unless the 
record establishes that the trial court has abused its discretion. 
Ford v. Ford, 219 Neb. 13, 360 N.W.2d 495 (1985). The same 
standard of review applies to the division of property. 
Guggenmos, supra; Haase v. Haase, 210 Neb. 371, 314N.W.2d 
270 (1982). An abuse of discretion requires the “reasons or 
rulings of the trial judge to be clearly untenable and to deprive a 
party of a substantial right such as to amount to a denial of 
justice.” Guggenmos, supra at 748, 359 N.W.2d at 90. 

There is no mathematical formula by which awards of 
alimony and division of property can be made. Cole v. Cole, 
208 Neb. 562, 304 N.W.2d 398 (1981). The ultimate test for the 
division of property and awards of alimony is reasonableness as 
determined by the facts of each case. Sonntag v. Sonntag, 219 
Neb. 583, 365 N.W.2d 411 (1985); Neb. Rev. Stat. § 42-365 
(Reissue 1984). Under § 42-365 this court, in deciding what is 
reasonable, should consider 

the circumstances of the parties, duration of the marriage, 
a history of the contributions to the marriage by each 
party, including contributions to the care and education of 
‘the children, and interruption of personal careers or 
educational opportunities, and the ability of the 
supported party to engage in gainful employment without 
interfering with the interests of any minor children in the 
custody of such party. 

A review of the record convinces us that the trial court did 
not abuse its discretion in its award of alimony to Jean. Nor do 
we believe that the trial court abused its discretion in the 
amount of alimony awarded. The record reveals that the parties 
had been married for almost 25 years at the time of the 
dissolution of their marriage. For the greater part of the 
marriage, Boyd had run a veterinary clinic in York, Nebraska, 
and had been financially successful in that business. The 
couple’s lifestyle reflected Boyd’s success. During this same 
time, Jean had primary responsibility for the rearing of the 
children. The record also reveals that she contributed to the 
family income by working various part-time jobs and that she 
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contributed substantially to the success of Boyd’s veterinary 
practice. 

Jean is presently selling insurance and receives a salary of 
$1,200 per month. However, she is still a trainee in the position, 
and if she does not meet her monthly quota of premiums, her 
employment contract is void. Jean sees to the medical and 
dental needs of the two minor children living with her. Both 
children are in need of dental work, and one is in need of 
continuing care for a medical condition. Jean has been paying 
for the medical and dental expenses for the children out of her 
temporary allowance. The record does not reveal whether Boyd 
has contributed in any respect or in any amount to the medical 
bills so incurred. Jean herself will need surgery in the near 
future to correct some problems caused by physical abuse from 
Boyd. For these reasons we believe and hold that the trial court 
did not abuse its discretion in awarding alimony to Jean. 

Boyd’s second assignment of error in this appeal is with 
reference to the amount of the alimony awarded to Jean. Boyd 
claims that the amount of alimony awarded is excessive because 
it exceeds his earning capacity. Boyd bases his argument on 
losses reflected in recent years on joint tax returns. In Jenks v. 
Jenks, 200 Neb. 298, 263 N.W.2d 469 (1978), we recognized 
that the earning capacity of both parties in a dissolution of 
marriage should be considered. We noted in Gleason v. 
Gleason, 218 Neb. 629, 357 N.W.2d 465 (1984), that alimony in 
excess of one’s earning capacity is an abuse of discretion. The 
relevant inquiry is whether such an award is present here. 

The joint tax returns of the parties for the past few years, 
received in evidence at trial, show substantial losses. However, 
as Boyd himself points out, many of those losses are 
nonrecurring, resulting from the sale of a bar and liquor 
business and a cattle-feeding venture which went bad. It is 
interesting to note that during the years when the joint tax 
returns of the parties showed substantial losses, they bought a 
new $84,000 house and put $27,000 worth of improvements 
into it, and bought two new automobiles and a grand piano, 
paying cash for each. It is reasonable to conclude, therefore, 
that Boyd’s earning capacity is far in excess of that reflected in 
the parties’ tax returns. The income during the marriage and 
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how it was spent are important factors which should be 
considered in determining whether alimony should be awarded 
and the amount thereof. Theye v. Theye, 200 Neb. 206, 263 
N.W.2d 92 (1978) (Boslaugh, J., concurring opinion). 

At the time this dissolution action was filed, the parties were 
heavily in debt. However, since that time much of the 
income-producing property owned by the parties has been sold 
and the receipts therefrom applied to the outstanding 
indebtedness. Boyd admits that this reduction in indebtedness 
will increase the profitability of his veterinary practice in future 
years. Since the dissolution action was filed, Boyd has sold his 
established practice in York and is planning to move to another 
town in Nebraska where he plans on continuing to practice 
veterinary medicine. Thus, for the next few years Boyd’s 
practice may not be as profitable as it has been in the past. 

While the condition of a spouse’s business is an important 
consideration in determining alimony, it is not the sole factor. 
Gleason, supra. The actual earning capacity of a spouse is 
frequently more important than the profitability of that 
spouse’s business in determining the propriety of an award of 
alimony. Gleason, supra. In the instant .case Boyd has 
undoubtedly acquired a great deal of expertise in his 
profession. It is reasonable to assume, therefore, that he will 
have a relatively high earning capacity in the future. 

On the other hand, Jean has a job in which she has the 
capacity to earn $1,200 per month only if she sells a certain 
quota of premiums. She is a relative newcomer to the insurance 
business, and it may take her a few years to develop a clientele 
and derive a steady income from the sale of insurance. In view 
of Jean’s earning capacity, her substantial contribution to the 
success Of Boyd’s veterinary practice, and her substantial 
contribution to the care of the parties’ four children, we are of 
the opinion that the award of $1,000 per month as alimony is 
not an abuse of discretion. We therefore affirm the trial court’s 
award of alimony in this amount for the period of time set out 
in the decree. 

This brings us to Boyd’s third assignment of error. Boyd 
asserts that the trial court abused its discretion in the division of 
property. We have held in numerous cases that there is no 
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magical formula for dividing property in a marriage dissolution 
proceeding; such awards are to be determined on the facts of 
each case. Gleason, supra. The ultimate test in making such 
determination is that of “reasonableness.” Burger v. Burger, 
215 Neb. 699, 340 N.W.2d 400 (1983). In the instant case the 
trial judge in his decree awarded the parties an undivided 
one-half interest in the real estate, land contracts, and leases. 
Awards of property jointly owned by divorced parties are not 
usually favored by the court. Ragains v. Ragains, 204 Neb. 50, 
281 N.W.2d 516 (1979); Walker v. Walker, 193 Neb. 540, 227 
N.W.2d 878 (1975). However, we have also held that when a 
proper situation presents itself, the trial court does not abuse its 
discretion in awarding the parties an undivided one-half 
interest in such property. See Ragains, supra. 

We are of the opinion, however, that such a “proper 
situation” is not present here. Most of the properties previously 
referred to as owned by the parties had been sold prior to the 
June 1984 dissolution hearing. The trial court may have been of 
the opinion that, in view of the success which the parties had 
been having in selling the properties, selling at a private sale 
would continue to bring better prices than forced sales. 
However, it has been many months since all of the properties 
were listed for sale, and there are still a few properties unsold, 
to wit: 37 acres in York, Nebraska, two rental properties, and 
the real estate underlying the veterinary clinic in York. The trial 
court in its decree made no provision as to who was going to 
collect the rent, keep up the repairs and maintenance on the 
properties, and pay taxes and other expenses. This was an 
extremely bitter divorce and the parties have had difficulty 
agreeing on very many things. 

In view of the circumstances we are of the opinion and so 
order that the remaining property be sold, either by agreement 
of the parties within 90 days from the judgment on the mandate 
in this case or, if the parties cannot agree, that said property be 
sold at public auction for its fair market value under the 
supervision of the trial court. The net proceeds from such sale 
shall be divided equally after any indebtedness on such land or 
property is paid. 

For the reasons above stated we conclude that the judgment 
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of the district court must be affirmed as modified above. The 
parties are to pay their own court costs. 
AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA EX REL. GEORGE E. WRIGHT, INDIVIDUALLY 
AND AS NEXT FRIEND OF HIS MINOR SON, MATTHEW J. WRIGHT, 
APPELLEE, V. JOANNE PEPPERL, REVISOR OF STATUTES OF THE 
STATE OF NEBRASKA, APPELLANT. 

380 N.W.2d 259 
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1. Constitutional Law: Statutes: Mandamus: Limitations of Actions: Public 
Officers and Employees. Because the Revisor of Statutes has a continuing duty 
to publish the laws of Nebraska as adopted by the Legislature and not otherwise 
declared unconstitutional by the Supreme Court, an application for a writ of 
mandamus to compel the proper publication of the laws is not subject to a claim 
that the action is barred by a 4-year statute of limitations. 

2. Mandamus: Public Officers and Employees. It is generally held that mandamus 
only lies to enforce the performance of a ministerial act or duty, and not to 
control judicial discretion. 

3. Statutes: Public Officers and Employees. From a reading of Neb. Rev. Stat. 
§§ 49-705, 49-765, and 49-767 (Reissue 1984), the Revisor of Statutes is obligated 
by law to print and publish the laws as enacted by the Legislature, and not to 
exercise his or her own discretion in excising a portion of the law. 

4. Constitutional Law: Statutes: Presumptions. State laws are accorded a 
presumption of constitutionality. 

5. Constitutional Law: Statutes: Courts: Public Officers and Employees. The 
power to declare an act of the Legislature unconstitutional is a judicial power 
reserved solely to the courts and not to any other public official. 

6. Constitutional Law: Statutes: Supreme Court: Public Officers and Employees. 
Unless and until a law is declared unconstitutional by the Supreme Court, the 
authority granted to the Revisor of Statutes in Neb. Rev. Stat. § 49-705(2)(c), 
(d), and (e) (Reissue 1984) does not become operative. 

7. Constitutional Law: Statutes: Public Officers and Employees. The Revisor of 
Statutes has no right nor duty to pass upon the constitutionality of legislative 
acts not determined by this court to be unconstitutional, and therefore has no 
right to raise the constitutionality of an act as a defense to his or her failure to 
publish the law as enacted by the Legislature. 
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Appeal from the District Court for Lancaster County: DALE 
E. FAHRNBRUCH, Judge. Affirmed in part, and in part reversed 
and remanded with directions to dismiss. 


Robert M. Spire, Attorney General, and Harold Mosher, for 
appellant. 


Robert B. Crosby and Steven G. Seglin of Crosby, Guenzel, 
Davis, Kessner & Kuester, for appellee. 


KrivosHaA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLWELL, D.J., Retired. 


KRIVOSHA, C.J. 

This appeal presents two questions of law to be resolved by 
this court. The first question is whether the state Revisor of 
Statutes can be compelled by writ of mandamus to publish the 
laws as enacted by the Legislature of the State of Nebraska 
when the Revisor of Statutes refuses to do so. The second 
question is whether the constitutionality of a law enacted by the 
Legislature, having no reference to the Revisor of Statutes, can 
be tested in a mandamus action against the Revisor of Statutes. 

This action was originally commenced in the district court 
for Lancaster County, Nebraska, by the appellee, George E. 
Wright, individually and as next friend of his minor son, 
Matthew J. Wright. The petition, as originally filed, sought 
declaratory relief. The two named defendants were Joanne 
Pepperl, the Revisor of Statutes, and Paul L. Douglas, then 
Attorney General of the State of Nebraska. The Revisor of 
Statutes filed a demurrer, and the Attorney General filed a 
special appearance. When the case came on for hearing, Wright 
dismissed the cause as to the Attorney General and was granted 
leave to file an amended petition asking only for a writ of 
mandamus to be issued against the Revisor of Statutes, 
requiring her to publish Neb. Rev. Stat. §§ 79-4,118 and 
79-4,119 as previously enacted by the Legislature in 1973. See 
1973 Neb. Laws, L.B. 358, §§ 3 and 4. The Revisor of Statutes 
filed an answer in which she admitted §§ 79-4,118 and 79-4,119 
were not then published in a form which gave effect to §§ 3 and 
4 of L.B. 358. She further set out a number of defenses, 
including that Wright has a plain and adequate remedy at law, 
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and therefore was not entitled to mandamus, and that, in any 
event, L.B. 358 violated Neb. Const. art. VII, § 11. The district 
court determined that L.B. 358 was constitutional and ordered 
the Revisor of Statutes to publish §§ 79-4,118 and 79-4,119 as 
enacted by the Legislature in L.B. 358. 

It is from this order which the Revisor of Statutes now 
appeals, assigning as error the following: 

1. The district court erred in not finding that there is a 
defect of parties plaintiff. 

2. The district court erred in not finding that plaintiff 
has a plain and adequate remedy in the ordinary course of 
law. 

3. The district court erred in not finding that the 
amended petition does not state facts sufficient to 
constitute a cause of action. 

4. The district court erred in not finding that the one or 
more causes of action, if any there be, are improperly 
joined. 

5. The district court erred in not finding there is a defect 
of parties defendant. 

6. The district court erred in not finding that the action 
is barred by the statute of limitations. 

7. The district court erred in not finding that LB 358, 
Sections 3 and 4, Laws of Nebraska 1973, is 
unconstitutionally ambiguous and vague. 

8. The district court erred in not finding that LB 358, 
Laws of Nebraska 1973, insofar as it provides for the loan 
of state purchased textbooks to nonpublic schools and 
their students is unconstitutional under Article VII, 
Section 11, of the Nebraska Constitution. 

Assignments Nos. 1, 3, 4, and 5 were not discussed in 
appellant’s brief and thus will not be considered by this court on 
appeal. See State v. Hansen, ante p. 103, 375 N.W.2d 605 
(1985). In addition, for reasons which we will explain hereafter, 
we also need not consider assignments Nos. 7 and 8 or 
appellant’s argument that L.B. 358 is unconstitutional because 
it contains more than one subject. In sum, we need only 
consider assignments Nos. 2 and 6. In doing so we find that the 
decision of the district court must be in part affirmed and in 
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part reversed. 

The evidence discloses that in 1971 the Nebraska Legislature 
enacted the Nebraska textbook loan act, L.B. 659. Generally, 
the legislative program embodied in this act was intended to 
provide financial assistance to nonpublic elementary and 
secondary schools through the loan of secular textbooks by 
public school district boards of education to private schools. 
The constitutionality of this act was challenged, and on July 25, 
1974, we declared the act unconstitutional. See Gaffney v. State 
Department of Education, 192 Neb. 358, 220 N.W.2d 550 
(1974). Our decision was based upon the Constitution of the 
State of Nebraska as it existed in 1971. In May of 1972, after 
L.B. 659 had been enacted, Neb. Const. art. VII, § 11, was 
amended by the people and the language significantly changed. 
See Lenstrom v. Thone, 209 Neb. 783, 311 N.W.2d 884 (1981). 
When the Legislature convened in 1973, it enacted L.B. 358, 
which was virtually identical with the earlier act, L.B. 659, 
which was later to be declared unconstitutional by this court in 
Gaffney, supra. L.B. 358, as enacted by the Legislature, was 
published in the session laws of 1973; but in 1975 when the 
Revisor of Statutes, at that time Bruce Cutshall, prepared and 
published the laws enacted by the Legislature in 1973, he excised 
those portions of L.B. 358 which authorize the textbook loan 
program and instead printed §§ 79-4,118 and 79-4,119 as they 
existed prior to our declaring the 1971 act unconstitutional. See 
5 Neb. Rev. Stat. (Reissue 1976). In doing so the Revisor noted, 
“The Revisor of Statutes, as authorized by section 49-705, has 
reinstated section 79-4,118 as it existed immediately prior to 
being amended by section 2 of LB 659, Laws 1971, which the 
Supreme Court has held to be unconstitutional.” Therefore, 
§§ 79-4,118 and 79-4,119 do not appear in the revised statutes 
in the form in which they had been enacted by the Legislature in 
1973, although at the end of each section the revisor noted that 
the section had been amended in 1973 by L.B. 358. This was so 
even though the constitutionality of L.B. 358 had never been 
tested and, except for the fact that it did not appear in the 
revised statutes, was still the law of the State of Nebraska. 

On November 30, 1982, George Wright made a written 
request to the board of education of the Norfolk Public Schools 
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for the loan of textbooks which are designated for use in the 
public school. The request was made on behalf of his son, 
Matthew J. Wright, who at that time attended sixth grade of the 
Sacred Heart Elementary School in Norfolk. A similar request 
was made on November 2, 1983. Both requests were denied by 
the board of education for the reason that §§ 79-4,118 and 
79-4,119, as they appeared in volume 5 of the Revised Statutes of 
Nebraska, did not include the language contained in L.B. 358 
which authorized the school district to purchase and loan 
textbooks to children who are enrolled in a private school. It 
was apparently the position of the school board that if the 
statute did not appear “in the red books” it was not the law and 
therefore could not be implemented. 

In deciding this matter we turn first to the contention made 
by the Revisor of Statutes that, even if a duty to publish existed, 
Wright is barred from enforcing the publication because the 
statute of limitations has run on the cause of action. Although 
the contention is raised by the Revisor of Statutes, no authority 
is cited to us in support of that position, nor is any argument 
made explaining how or in what manner the statute of 
limitations in such a case could run. We believe that the 
contention is simply without merit. Under the provisions of 
Neb. Rev. Stat. § 49-702(4) (Reissue 1984), the Revisor of 
Statutes is obligated “[t]o prepare, arrange and correlate for 
publication, at the end of each legislative session, the laws 
enacted during the session, and to arrange and correlate for 
publication replacements of the permanent volumes of the 
statutes.” Further, Neb. Rev. Stat. § 49-765 (Reissue 1984) 
provides in part: “The Revisor of Statutes, when reissuing and 
bringing up to date the Revised Statutes of Nebraska, 1943, 
shall incorporate in the reissued volumes all laws enacted by the 
Legislature since the volumes to be reissued were brought up to 
date.” And Neb. Rev. Stat. § 49-767 (Reissue 1984) obligates 
the Revisor of Statutes to “certify that the contents of the 
supplements and reissued volumes, as published, are true copies 
of all laws of a general nature that are in force at the time of the 
publication thereof.” (Emphasis supplied.) 

This is a continuing duty imposed upon the Revisor of 
Statutes each day during which the revisor occupies that office. 
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It would be manifestly absurd to suggest that a law enacted by 
the Legislature of the State of Nebraska could be effectively 
repealed if the Revisor of Statutes failed to publish the law 
within 4 years of its enactment and no one challenged that 
failure. In the first instance it is not the publication by the 
revisor which creates the law. It is adoption by the Legislature 
and the Governor’s signature which cause a law to be enacted. 
See Neb. Const. art. III, § 14, and art. IV, § 15. As each day 
commenced, the Revisor of Statutes was obligated to publish 
the laws of Nebraska at such time as a revised edition of the 
statutes of Nebraska was prepared. Therefore, even if one may 
argue that some form of statute of limitations must apply to 
every action, then it must be likewise recognized that each day 
the failure to act commenced a new cause of action. Therefore, 
until the statute was properly published an action for a writ of 
mandamus, if proper, would not be subject to a claim that the 
action was barred by a 4-year statute of limitations. 

That brings us to the question of whether the writ of 
mandamus should have been issued. In deciding that issue we 
must consider whether the district court should have passed 
upon the constitutionality of L.B. 358 or should have limited its 
judgment merely to issuing a writ of mandamus because of the 
Revisor of Statutes’ refusal to perform a purely ministerial 
function. 

The statutes of the State of Nebraska provide for the 
issuance of a writ of mandamus and prescribe when and under 
what conditions that writ may be issued. See Neb. Rev. Stat. 
§§ 25-2156 to 25-2169 (Reissue 1979). Section 25-2156 
specifically provides: 

The writ of mandamus may be issued to any inferior 
tribunal, corporation, board or person, to compel the 
performance of an act which the law specifically enjoins 
as a duty resulting from an office, trust or station. Though 
it may require an inferior tribunal to exercise its judgment, 
or proceed to the discharge of any of its functions, it 
cannot control judicial discretion. 

In State ex rel. Herman v. City of Grand Island, 145 Neb. 
150, 15 N.W.2d 341 (1944), we explained in some detail the 
function of a writ of mandamus. We said at 157-58, 15 N.W.2d 
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at 346: 


It is generally held that mandamus only lies to enforce the 
performance of a ministerial act or duty, and not to 
control judicial discretion. It has been authoritatively said 
that, “A duty or act is ministerial in the sense here 
intended when there is no room for the exercise of 
discretion, official or otherwise, the performance being 
required by direct and positive command of the law. It is 
such an act as an Official or agent is required to perform 
upon a given state of facts in a prescribed manner in 
obedience to the mandate of legal authority and without 
regard to his own judgment or opinion concerning the 
propriety or impropriety of the act to be performed. 
Where the duty in a particular situation is so plainly 
prescribed as to be free from doubt, it is regarded as being 
so far ministerial that its performance may be compelled 
by mandamus, unless there is provision or implication to 
the contrary.” 34 Am. Jur., sec. 70, p. 859. “Where the 
duty is such as necessarily requires the examination of 
evidence and the decision of questions of law and fact, 
such a duty is not ministerial; but an act is none the less 
ministerial because the person performing it may have to 
satisfy himself that the state of facts exists under which it is 
his right and duty to perform the act.” 38 C.J., sec. 73, p. 
598. 

“Every statute to some extent requires construction by 
the public officer whose duties may be defined therein. 
Such officer must read the law and must, therefore, in a 
certain sense, construe it in order to form a judgment 
from its language as to what duties he is directed by statute 
to perform. But that does not necessarily and in all cases 
make the duty of the officer anything other than a purely 
ministerial one. If the law directs him to perform an act in 
regard to which no discretion is committed to him, and 
which, upon the facts existing, he is bound to perform, 
then that act is ministerial, although depending upon a 
statute which requires, in some degree, a construction of 
its language by the officer.” 34 Am. Jur., sec. 72, p. 862. 


See, also, Watts v. City of Omaha, 184 Neb. 41, 165 N.W.2d 104 
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(1969). 

It would appear that, from a reading of Neb. Rev. Stat. 
§§ 49-705, 49-765, and 49-767 (Reissue 1984), the Revisor of 
Statutes is obligated by law to print and publish the laws as 
enacted by the Legislature, and not to exercise his or her own 
discretion in excising a portion of the law. 

The Revisor of Statutes argues, however, that § 49-705(2) 
requires and empowers the Revisor of Statutes to delete from 
the statutes those laws which are unconstitutional. In part, the 
Revisor of Statutes is correct, in that § 49-705(2) provides in 
part: 

In addition to the authority provided in subsection (1) of 
this section, the Revisor of Statutes, in preparing 
supplements and reissued or replacement volumes for 
publication and distribution, may . . . (c) remove from 
within any section language which the Supreme Court has 
held to be unconstitutional without impairing the 
constitutionality of the remainder of the section, (d) omit 
any section or sections, or any complete act, which the 
Supreme Court has held to be unconstitutional, (e) 
reinstate a section as it existed immediately prior to an 
amendment which the Supreme Court has held 
unconstitutional .... 
(Emphasis supplied.) 

What the Revisor of Statutes fails to recognize, however, is 
that the Supreme Court of Nebraska has never passed upon the 
constitutionality of 1973 Neb. Laws, L.B. 358. Even though 
L.B. 358 is, in language, nearly identical with the earlier 1971 
Neb. Laws, L.B. 659, which the Supreme Court did declare 
unconstitutional, it is not L.B. 659. L.B. 358 is not 
unconstitutional until declared so by the Supreme Court. State 
laws are accorded a presumption of constitutionality, see, State 
v. Edmunds, 211 Neb. 380, 318 N.W.2d 859 (1982), and Parker 
v. Roth, 202 Neb. 850, 278 N.W.2d 106 (1979), and the power to 
declare an act of the Legislature unconstitutional is a judicial 
power reserved solely to the courts and not to any other public 
official. See Metropolitan Utilities Dist. v. Merritt Beach Co., 
179 Neb. 783, 140 N.W.2d 626 (1966). As we observed in State 
v. Karel, 204 Neb. 573, 576, 284 N.W.2d 12, 14 (1979): 
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“Changes made by the Revisor of Statutes in preparing 
supplements and reissued or replacement volumes of the 
Revised Statutes, under the provisions of section 49-705, 
R.R.S. 1943, cannot change the substantive meaning of any 
statute as enacted by the Legislature.” The fact that the 
language of 1973 Neb. Laws, L.B. 358, is nearly identical with 
the language of 1971 Neb. Laws, L.B. 659, does not render 
L.B. 358 unconstitutional unless and until it is declared so by 
this court. And unless and until a law is declared 
unconstitutional by the Supreme Court, the authority granted 
to the Revisor of Statutes in § 49-705(2)(c), (d), and (e) does not 
become operatiave. 

In the instant case there was a constitutional amendment 
enacted by the people between the time that 1971 Neb. Laws, 
L.B. 659, and 1973 Neb. Laws, L.B. 358, were enacted. To 
suggest, therefore, that L.B. 358 is unconstitutional because of 
our earlier holding in Gaffney v. State Department of 
Education, 192 Neb. 358, 220 N.W.2d 550 (1974), is wholly 
without merit. The Revisor of Statutes was obligated to publish 
the law as enacted by the Legislature, and in the event the 
Revisor of Statutes fails to publish the law, he or she can be 
compelled to do so by a writ of mandamus. 

That leaves us with only the question of whether the district 
court should have passed upon the constitutionality of 1973 
Neb. Laws, L.B. 358. We think not. As we have already 
indicated, the purpose of a writ of mandamus is simply to 
compel a public official to perform a duty ministerial in nature 
and clearly prescribed. The parties have both cited to us the case 
of Van Horn v. State, 46 Neb. 62, 64 N.W. 365 (1895), as 
authority for the proposition that the constitutionality of an act 
may be tested in an action seeking a writ of mandamus. We 
believe, however, that the situation in Van Horn is not at all 
similar to that in the instant case, and the distinction points up 
the difference. In Van Horn the Legislature, in 1895, made 
radical changes with regard to counties under township 
organization, fixing the number of supervisors in such counties 
at seven and requiring that a special meeting be called at which 
the board of supervisors would redivide the county into suitable 
districts and choose supervisors for each of such districts. The 
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members of the board of supervisors refused to perform that 
duty, maintaining that the duty imposed upon them by the law 
enacted in 1895 was unconstitutional. That is to say, they 
maintained that they were not required to perform the 
ministerial duty because the duty was in violation of the 
Constitution. In permitting the board members to raise the 
constitutionality of the duty, we said in Van Horn v. State, 
supra: “Ministerial officers, upon whom the legislature has 
sought to impose a duty by statute, may assert the 
unconstitutionality of that statute as a defense to an application 
for a mandamus to require them to perform the supposed 
duty.” (Syllabus of the court.) 

In the instant case, however, the duty imposed upon the 
Revisor of Statutes is not to purchase and issue schoolbooks, 
the subject of 1973 Neb. Laws, L.B. 358, but, rather, only to 
publish the laws as adopted by the Legislature. The Revisor of 
Statutes has no right nor duty to pass upon the constitutionality 
of legislative acts not determined by this court to be 
unconstitutional, and therefore has no right to raise the 
constitutionality of an act as a defense to his or her failure to 
publish the law as enacted by the Legislature. If the Revisor of 
Statutes had maintained that the act to be performed by the 
Revisor of Statutes was unconstitutional, then Van Horn might 
apply. But, here, the Revisor of Statutes does not claim that 
§ 49-705(2) is unconstitutional, and therefore Van Horn does 
not apply. Until this court, in a proper case, determines the 
status of L.B. 358, the Revisor of Statutes is obligated to 
publish the law. 

The parties argue that even if the action by the district court 
was inappropriate, we should nevertheless resolve the matter 
because it is now before us. However, a system of laws cannot 
operate on the basis that procedures may be disregarded and 
parties may agree to try issues not properly before a court. The 
sole and only question to be considered by the district court in 
an action for a writ of mandamus is whether the act sought to be 
compelled is ministerial in nature and without discretion. The 
constitutionality of L.B. 358 is not involved in the question of 
whether the Revisor of Statutes should be required to publish 
the laws as enacted by the Legislature. For that reason the 
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constitutionality should not have been considered. 

The judgment of the district court, therefore, is affirmed 
insofar as it issued the writ of mandamus compelling the 
Revisor of Statutes to print 1973 Neb. Laws, L.B. 358, and is 
reversed and the cause remanded with directions to dismiss as to 
the question regarding constitutionality. 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED WITH DIRECTIONS TO DISMISS. 
BosLAuGH, J., concurs in the result. 


WEsT TOWN HOMEOWNERS ASSOCIATION, INC., A NEBRASKA 
CORPORATION, APPELLEE, V. MICHAEL D. SCHNEIDER, 
APPELLANT. 
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1. Pleadings. A special appearance is in the nature of a plea in abatement, and it is 
governed by the same rules. 

2. Pleadings: Proof. The burden of proving the facts necessary to sustain a special 
appearance is on the party pleading it. 

3. Records: Appeal and Error. Assignments of error requiring an examination of 
the evidence are not available on appeal in the absence of a bill of exceptions that 
includes that evidence. 

______. Where there is no bill of exceptions, we are limited to an 

examination of the pleadings. If they are sufficient to support the judgment, it 

will be presumed on appeal that the evidence supports the trial court’s orders and 
judgment. 


Appeal from the District Court for Buffalo County: 
DeWayne WOLF, Judge. Affirmed. 


David W. Jorgensen of Nye, Hervert, Jorgensen & Watson, 
P-C., for appellant. 


Patrick J. Nelson of Jacobsen, Orr & Nelson, PC., for 
appellee. 


KrivosHA, C.J., BoSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


WEST TOWN HOMEOWNERS ASSN. v. SCHNEIDER 675 
Cite as 221 Neb. 674 


COLWELL, D.J., Retired. 

Defendant, Michael D. Schneider, appeals a summary 
judgment entered against him after denial of his special 
appearance, claiming no jurisdiction over his person. He 
assigns as error: (1) Unlawful service of summons by certified 
mail; and (2) Denial of due process. Both errors relate to Neb. 
Rev. Stat. § 25-505.01 (Supp. 1983),. which provides that 

a plaintiff may elect to have service made by any of the 
following methods: 


(3) Certified mail service which shall be made by (a) 
within ten days of issuance, sending the summons to the 
defendant by certified mail with a return receipt requested 
showing to whom and where delivered and the date of 
delivery, and (b) filing with the court proof of service with 
the signed receipt attached. 

Plaintiff, West Town Homeowners Association, Inc., filed a 
petition in the county court for Buffalo County to recover 
assessments from defendant. Its praecipe for summons filed 
March 26, 1984, requested service by certified mail upon 
defendant at 645 West Lakeshore Drive, Lincoln, Nebraska. 
The summons was issued the same day. On April 9, 1984, 
plaintiff’s attorney filed his “proof of service” affidavit 
showing compliance with § 25-505.01(3) and that the certified 
mail was received by Lauri Schneider, believed to be defendant’s 
spouse, on March 31, 1984, at 7605 Glenvale Drive, Omaha, 
Nebraska, which was the address given on the envelope. The 
original summons and return receipt were attached to the 
affidavit. 

Defendant filed a special appearance objecting to 
jurisdiction over his person for five reasons, summarized as no 
valid service of summons served upon him; there were no 
supporting documents. Briefly, his argument is that the 
summons was delivered at an address other than stated in the 
praecipe and that it was not received by defendant. 

At the special appearance hearing, both parties were 
represented by counsel. There is no preserved record of either 
the evidence or this proceeding other than the transcript. The 
special appearance was denied and defendant did not further 
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plead. Defendant did not oppose plaintiff’s later motion for 
summary judgment, which was granted for $2,235.76 plus 
interest and costs. Defendant appealed to the district court and, 
without making an appearance, attempted to raise the 
constitutional issue of lack of due process. The district court 
noted the absence of a bill of exceptions from the county court 
special appearance hearing and defendant’s failure to there 
raise any constitutional issues; the court then reviewed the 
proceedings for error on the record as provided in Neb. Rev. 
Stat. § 24-541.06 (Cum. Supp. 1982) and affirmed the 
judgment. Defendant appeals and we affirm. 

Neb. Rev. Stat. § 25-506.01(2) (Cum. Supp. 1984) provides: 
“Service by certified mail shall be made by plaintiff or 
plaintiff’s attorney.” Neb. Rev. Stat. § 25-507.01 (Cum. Supp. 
1984) provides in part: “(2) When service is by certified mail, 
the plaintiff or plaintiff’s attorney shall file proof of service 
within ten days after return of the signed receipt. (3) Failure to 
make proof of service or delay in doing so does not affect the 
validity of the service.” Neb. Rev. Stat. § 25-508.01(1) (Cum. 
Supp. 1984) provides: “An individual party, other than a 
person under the age of fourteen years, may be served by 
personal, residence, or certified mail service.” Neb. Rev. Stat. 
§ 25-1244 (Reissue 1979) provides: “An affidavit may be used . 
. .to prove the service of asummons, notice or other process, in 
an action... .” See, also, 77S. McShane Co., Inc. v. Dominion 
Constr. Co., 203 Neb. 318, 278 N.W.2d 596 (1979). Neb. Rev. 
Stat. § 25-516.01 (Cum. Supp. 1984) states in part: “Prior to 
filing any other pleading or motion, a special appearance may 
be made for the purpose of objecting to the jurisdiction of the 
court over the person of the defendant.” 

An appearance is special when its sole purpose is to question 
the jurisdiction of the court; however, a further or later request 
for other relief may be a general appearance. Ivaldy y. Ivaldy, 
157 Neb. 204, 59 N.W.2d 373 (1953). 

It appears that defendant’s concern to limit his appearance 
resulted in the incorrect position that he had no duty to support 
his special appearance in the county court hearing. 

A special appearance is in the nature of a plea in abatement, 
and it is governed by the same rules. See Gaines v. Warrick, 113 


WEST TOWN HOMEOWNERS ASSN. v. SCHNEIDER 677 
Cite as 221 Neb. 674 


Neb. 235, 202 N.W. 866 (1925). One who questions jurisdiction 
by a special appearance should specifically point out the defect 
which it is claimed prevents the court from acquiring 
jurisdiction. Wendt v. Yant Construction Co., 125 Neb. 277, 
249 N.W. 599 (1933). The burden of proving the facts necessary 
to sustain a special appearance is on the party pleading it. See 1 
Am. Jur. 2d Abatement, Survival, and Revival § 39 (1962). See, 
also, 1 C.J.S. Abatement and Revival § 16b(2) (1936). 

. Having discussed the procedures involved here, we find that 
evidence in support of the assigned errors was not preserved in 
the bill of exceptions, which includes only the county court 
summary judgment proceedings and the district court’s review 
on the record. 

Assignments of error requiring an examination of the 
evidence are not available on appeal in the absence of a bill of 
exceptions that includes that evidence; the bill of exceptions is 
the only vehicle for bringing evidence to this court. This 
remains so even though certain evidence has been physically 
filed in the office of the clerk of the trial court. Where there is 
no such bill of exceptions, we are limited to an examination of 
the pleadings. If they are sufficient to support the judgment, it 
will be presumed on appeal that the evidence supports the trial 
court’s orders and judgment. See, Snyder v. Nelson, 213 Neb. 
605, 331 N.W.2d 252 (1983); Wendt v. Yant Construction Co., 
supra; Gaines v. Warrick, supra; T. S. McShane Co., Inc. v. 
Dominion Constr. Co., supra. , 

At the county court special appearance hearing, defendant 
had the burden to produce evidence supporting his special 
appearance. He also had the duty to preserve all evidence for 
later inclusion in a bill of exceptions filed with his appeal. 
Failing in this, we are limited to an examination of the pleadings 
to see if they are sufficient to support the court’s orders and 
judgment. From such review it appears that the requirements of 
§ 25-505.01(3) were met in that the summons was sent to 
defendant by certified mail, the return receipt shows to whom, 
where, and when it was delivered, and proof of service was filed 
with the original summons and signed receipt attached. It is 
presumed that the ruling of the county court denying the special 
appearance was correct. The same presumption prevails as to 
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the evidence supporting the judgment. 


no 


The constitutional question of due process was waived, since 
record was preserved and it was first raised in this court. 


Haeffner v. State, 220 Neb. 560, 371 N.W.2d 658 (1985). 
Further, defendant did not notice the Nebraska Attorney 
General as required by Neb. Ct. R. 16A (rev. 1983). 


AFFIRMED. 


Bruce L. BUMP AND BRENDA K. BUMP, HUSBAND AND WIFE, 
APPELLANTS, V. FIREMENS INSURANCE Co. OF NEWARK, NEW 
JERSEY, APPELLEE. 

380 N.W.2d 268 


Filed January 24, 1986. No. 84-828. 


Trial: Pleadings: Appeal and Error. In the absence of an abuse of discretion, a 
trial court’s decision permitting an amendment to a pleading will be affirmed. 
Trial: Pretrial Conferences. Pretrial conferences are conducted to simplify and 
narrow issues presented in a case. Issues specified at a pretrial conference 
control the course of an action and, unless altered by the court, constitute the 
issues on which the case is tried. , 
Pretrial Conferences: Pleadings. Generally, issues delineated in an unaltered 
pretrial order supplant the issues raised in the pleadings. 

Pretrial Conferences: Waiver: Appeal and Error. Any claimed error based on the 
issues specified by the trial court may be waived by failure to object to the report 
on the pretrial conference and cannot be asserted for review by this court. 
Trial: Rules of Evidence: Hearsay. Under Rule 801(4)(b)(iv) of the Nebraska 
Evidence Rules, a statement is not hearsay if the statement is offered against a 
party and is a statement by the party’s agent or servant within the scope of 
agency or employment. 

Trial: Pretrial Motions. Whatever rights a litigant may have concerning 
discovery, such rights are not unlimited. Subject to mandatory provisions of the 
Nebraska Discovery Rules and appropriate statutes, discovery procedures, 
including a time limit for completion of discovery, are matters for judicial 
discretion exercisable to control orderly progression of cases toward trial. 
Trial: Appeal and Error. A judicial abuse of discretion does not denote or imply 
improper motive, bad faith, or intentional wrong by a judge, but requires the 
reasons or rulings of a trial judge to be clearly untenable, unfairly depriving a 
litigant of a substantial right and denying a just result in matters submitted for 
disposition through a judicial system. 
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8. Insurance: Pleadings: Contracts. In an insured’s action against an insurance 
company on its policy, as a general rule limitations of liability, and loss from an 
excepted cause, are matters of defense to be specifically pled by the insurer. 

9. Jury Instructions. Jury instructions should be confined to the issues presented 
by the pleadings and supported by the evidence. Ordinarily, it is error to submit 
to the jury an issue which is not pleaded in the case. 

Appeal from the District Court for Dawes County: PAUL D. 
Empson, Judge. Affirmed in part, and in part reversed and 
remanded for a new trial. 


William L. Howland of Bump, Howland & Watson, for 
appellants. 


Philip M. Kelly of Winner, Nichols, Douglas and Kelly, for 
appellee. 


KrivosHa, C.J., Hastincs, and SHANAHAN, JJ., and 
BRODKEY, J., Retired, and OTTE, D.J. 


SHANAHAN, J. 

Firemens Insurance Co. of Newark, New Jersey (Firemens) 
issued a homeowner’s insurance policy to Brenda and Bruce 
Bump, insuring their residence against damage by wind. 
Firemens’ policy excluded loss caused by “pressure or weight of 
water or ice, whether driven by wind or not,” as well as loss 
caused by “latent defect.” While Brenda and Bruce were absent 
from their home in Chadron on August 3, 1981, a severe 
thunderstorm with a 4-inch rain and winds of 55 knots struck 
the city. Upon return to their home Bruce discovered that one of 
the basement walls had buckled, permitting mud and water to 
enter the basement. On August 4 Bruce contacted Firemens’ 
local agent, who instructed Bruce to obtain an engineer’s report 
on the loss and an estimate of the damage to Bumps’ house. 
Sometime toward the end of August, after Bruce had obtained 
and forwarded his engineer’s report to Firemens’ agent, an 
adjuster for Firemens, David Johnson, came to Bumps’ house, 
inspected the premises, and in the course of his inspection, 
according to a later offer of proof, stated to Brenda that 
“[Bumps] were insured, and the loss was covered, and [Bumps 
could] proceed with the repair work.” Relying on the adjuster’s 
statement about insurance coverage for the loss, Bumps 
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contacted a contractor who, beginning in September, repaired 
the damage to the house, including replacement of the damaged 
basement walls. 

In a November 4 letter to Bruce, Firemens’ adjuster stated 
that the insurance company was obtaining a “second opinion” 
from a structural engineer concerning Bumps’ “wind damage 
claim.” The adjuster hired a structural engineer, Warren 
Bishop, who viewed Bumps’ home on November 28, after 
Bumps had substantially completed repairs to their home. 
Bishop reviewed weather service records and then reached his 
conclusion that the damage to Bumps’ house had resulted from 
“excessive external pressure” exerted on the outside wall when 
the high wind, as a “catalyst,” drove water against the wall. In 
his January 4, 1982, letter to Bumps, the adjuster stated: 

After reviewing all aspects of this matter it is the 
company’s position that there would be no coverage 
afforded for your loss. The primary causative factor of 
the basement walls buckling was the weight or pressure of 
water against the wall and that is specifically excluded 
from your policy. While there is a theory that pressure of 
the wind against the walls lessened the downward pressure 
of the upper walls against the foundation, the main cause 
of your loss was pressure of water against the foundation 
wall from underground sources and this is specifically 
excluded. 

After Firemens refused to pay Bumps’ claim, on June 24, 
1983, Bumps filed suit and alleged two causes of action against 
Firemens. In their first cause of action, Bumps alleged that the 
“windstorm” on August 3, 1981, was the cause of damage to 
their home and sought a judgment for $6,065 against Firemens. 
In their second cause of action, Bumps alleged that they had 
“relied upon the representations of [Firemens’] agents, and as a 
result thereof, [Bumps] contracted for the repair of the 
damages and incurred expenses in repairing said damage” to 
Bumps’ house, thereby suffering “loss and damage in the 
amount of One Thousand Dollars ($1,000.00),” for which 
Bumps sought an additional judgment against Firemens. On 
July 18 Firemens filed its original answer in which Firemens 
generally denied liability on its policy of insurance, alleged that 
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damage to Bumps’ house was “caused by an occurrence outside 
the provisions” of Firemens’ policy, and specifically denied 
“any representations of any agents [of Firemens] gave rise to an 
estoppel, or any basis for reliance” by Bumps. The court 
permitted Firemens to file an amended answer, and on 
September 8 Firemens filed its amended answer alleging that 
Firemens “Demurrers to it [Bumps’ petition]” and that its 
“policy itself prohibits suit after the expiration of one year from 
the occurrance [sic] giving rise to the claim and the instant suit is 
untimely.” (Under “SECTION I—CONDITIONS,” paragraph 
8 of Firemens’ policy requires that suit against the company 
must be “started within one year after the occurrence causing 
loss or damage.”) Firemens’ amended answer also contained 
renewed allegations that Bumps’ damage resulted from an 
“occurrence outside” the provisions of its policy and that 
estoppel was inapplicable in the litigation. In its order of 
September 19 the trial court recited: “The court took up the 
demurrer found in defendant’s answer . . . . ORDERED 
defendant’s demurrer is overruled.” 

The parties filed no further pleadings before a pretrial 
conference on May 30, 1984. At the pretrial conference the 
court specified the issues for trial as follows: 

1. Did a wind storm cause damage to a foundation 
wall? 

2. If so, what is the amount of damage to the 
foundation wall? 

3. Did rain water enter through the damaged wall? 

4. Was personal property damaged by the rain water? 

5. What was the amount of damage done to the 
personal property? 

In addition to the five issues designated, the court’s report on 
the pretrial conference provided: 

AMENDMENT OF PLEADINGS: [Bumps] will have 
the opportunity to amend their petition as to cause of 
action number two. The amendment is to be done by June 
11, 1984. The Court advised counsel that if a demurrer is 
filed concerning cause of action number two of the 
amended petition, argument could be had by telephonic 
conference. 
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ADDITIONAL DISCOVERY: There will be no 
additional discovery after July 15, 1984. 


EXCEPTIONS: Either party may except to this report 
in writing within ten days of receipt of a copy. Unless 
excepted to, this report shall control the subsequent 
course of the action unless modified at the trial to prevent 
manifest injustice. 

Bumps neither amended their petition nor objected to the 
report concerning the pretrial conference. 

At commencement of trial on September 5, Firemens’ 
counsel, by a motion in limine, sought to prevent Bumps’ 
presenting evidence concerning the adjuster’s statement made 
while inspecting damage at Bumps’ home. Firemens based its 
motion on the pretrial conference report, that is, estoppel was 
not among the five issues designated for disposition at trial, and 
Bumps had not amended their petition. In response to 
Firemens’ motion Bumps’ attorney argued that Bumps were 

entitled to show all of the evidence pertaining to the 
inspection and investigation of the claim by the insurance 
company. . . . [I]t would be unfair if the company were 
able to limit or prohibit [Bumps’] presenting all of the 
facts relative to that investigation and that inspection of 
the loss as it was turned in by [Bumps]. . . . I think that is 
part and parcel of even the wind claim. 
Noting that Bumps had neither amended their petition nor 
objected to the report of the pretrial conference, the court 
sustained Firemens’ motion in limine, prohibited Bumps from 
adducing evidence about the adjuster’s statement made during 
investigation of the loss, and later, in reference to the adjuster’s 
statement, remarked to counsel, “Don’t try to get it in.” 

Bumps called an expert witness who expressed his opinion 
that a “high wind” caused the basement wall to fail. In the 
course of direct examination of Brenda Bump, interrogation 
elicited existence of the conversation between Brenda and the 
adjuster, but, on objection by Firemens, the content of that 
conversation was not disclosed. Bumps offered to prove that 
the adjuster had in fact told Brenda Bump that Bumps “were 
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insured, and the loss was covered.” 

During presentation of Bumps’ case on the second day of 
trial, and without having called Firemens’ structural engineer to 
the witness stand, Bumps’ attorney orally requested an order 
requiring Firemens to produce the written report from its 
expert witness and documents relative to the expert’s report. 
Commenting that “you had up to July 15, 1984 to make 
whatever discovery you wanted to,” the court denied Bumps’ 
motion for production of documents but allowed Bumps to call 
Firemens’ expert to testify as a part of their case. Bumps 
declined to call Firemens’ expert as a witness and rested their 
case. The expert testified during Firemens’ case and expressed 
his opinion that failure of the basement wall was caused by 
external pressure from “soil and/or water” against the wall. 
Bumps did not cross-examine Firemens’ expert about his 
findings or opinion concerning the loss which occurred on 
August 3, 1981. 

Without request from Firemens the court instructed the jury 
that a loss from a “latent defect” was excluded from coverage 
under Firemens’ policy of insurance issued to Bumps. The jury 
returned a verdict for Firemens. 

Bumps contend that the trial court committed the following 
errors: (1) Allowing Firemens to amend its answer; (2) 
Eliminating Bumps’ second cause of action as a result of the 
pretrial conference; (3) Sustaining Firemens’ motion in limine 
and prohibiting adduction of evidence concérning the 
adjuster’s statement that the loss to Bumps’ house was 
“covered” by Firemens’ policy; (4) Refusing to order 
production of the expert witness’ report submitted to Firemens; 
and (5) Giving the instruction that loss due to a “latent defect” 
was excluded from coverage under Firemens’ policy of 
insurance. 

Bumps’ first assignment of error regarding Firemens’ 
amended answer is without merit. Firemens filed its answer on 
July 18 and approximately 7 weeks later, on September 8, filed 
its amended answer raising a potential question whether Bumps 
had filed their lawsuit within the time prescribed by Firemens’ 
policy. Although they express their dissatisfaction with the trial 
court’s permitting Firemens to amend its answer, Bumps do not 
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show in what manner the trial court abused its discretion in 
permitting the amended answer. In the absence of an abuse of 
discretion, a trial court’s decision permitting an amendment to 
a pleading will be affirmed. See First Nat. Bank v. Schroeder, 
218 Neb. 397, 355 N.W.2d 780 (1984). 

In their second assignment of error, Bumps assail the trial 
court’s eliminating the second cause of action alleged in their 
petition. The record fails to disclose the precise procedural 
scalpel used to excise the second cause of action from Bumps’ 
petition. Assuming that the allegations of the second cause of 
action did state facts sufficient to constitute a cause of action, 
the trial court, nevertheless, removed from trial any issue raised 
by the second cause of action. Pretrial conferences are 
conducted to simplify and narrow issues presented in a case. 
Priest vy. McConnell, 219 Neb. 328, 363 N.W.2d 173 (1985). 
Issues specified at a pretrial conference control the course of an 
action and, unless altered by the court, constitute the issues on 
which the case is tried. See Olson v. England, 206 Neb. 256, 292 
N.W.2d 48 (1980). Generally, issues delineated in an unaltered 
pretrial order supplant the issues raised in the pleadings. See 
Marotta v. Iroquois Realty Co., 412 N.E.2d 797 (Ind. App. 
1980). In Hasenauer v. Durbin, 216 Neb. 714, 719, 346 N.W.2d 
695, 698 (1984), we stated: 

The purpose of a pretrial conference is to simplify the 
issues, to amend pleadings when necessary, and to avoid 
unnecessary proof of facts at trial. To that end litigants 
must adhere to the spirit of the procedure and are bound 
by the pretrial order to which no exception has been taken. 

Although the trial court so narrowed the issues to the extent 
that Bumps’ second cause of action was eliminated from the 
lawsuit, Bumps were given the opportunity to amend their 
petition but elected not to amend their pleading. Moreover, 
informed of their right to object to any aspect of the report 
entered on the pretrial conference, Bumps made no objection. 
Without Bumps’ objection or exception to the report of pretrial 
conference, there is nothing preserved for appellate review 
regarding the trial court’s specification of issues to be resolved 
at trial. Any claimed error based on the issues specified by the 
trial court was waived by Bumps’ failure to object to the report 
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on the pretrial conference and cannot be asserted for review by 
this court. See Stanley v. Schiavi Mobile Homes, Inc., 462 A.2d 
1144 (Me. 1983). 

Through elimination of the second cause of action, Bumps’ 
reliance on the adjuster’s statement made during his 
investigation of the loss was irrelevant, that is, existence of - 
Bumps’ reliance was of no consequence to determination of the 
action. See Neb. Evid. R. 401 (relevant evidence; defined) 
(Neb. Rev. Stat. § 27-401 (Reissue 1979)). However, as 
reflected in the report on the pretrial conference, the crucial 
question to be answered by the jury was: “Did a windstorm 
cause damage to a foundation wall?” Evidence having any 
tendency to make it more probable that wind was the cause of 
damage to the house was relevant to a determination of Bumps’ 
first cause of action. See Neb. Evid. R. 401. Given Bumps’ 
“wind damage claim,” if the “loss was covered,” it is the 
inescapable and only inference that the loss was caused by a 
peril or risk—a windstorm—for which there was coverage by 
Firemens’ policy issued to Bumps. Therefore, in addressing 
Bumps’ third assignment of error and contention that the 
adjuster’s statement was admissible, we must examine Neb. 
Evid. R. 801(4): “A statement is not hearsay if: . . . (b) The 
statement is offered against a party andis .. . (iv) astatement by 
his agent or servant within the scope of his agency or 
employment ... .” See Neb. Rev. Stat. § 27-801(4) (Reissue 
1979). 

Rule 801(4)(b)(iv) is patterned on Rule 801(d)(2)(D) of the 
Federal Rules of Evidence. The advisory committee’s notes for 
federal Rule 801(d)(2)(D) contain the following observation: 

The tradition has been to test the admissibility of 
statements by agents, as admissions, by applying the usual 
test of agency. Was the admission made by the agent acting 
in the scope of his employment? Since few principals 
employ agents for the purpose of making damaging 
statements, the usual result was exclusive of the statement. 
Dissatisfaction with this loss of valuable and helpful 
evidence has been increasing. A substantial trend favors 
admitting statements related to a matter within the scope 
of the agency or employment. 
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See Fed. R. Civ. P. 801 at 307 (West 1985). In the traditional 
view regarding vicarious admission in a statement of an agent, 
there must be a showing of “speaking authority” tested by 
the usual standards of agency law before the statement of 
the agent can be admitted against his principal. 
Dissatisfaction with this narrow formula grew steadily 
because it frequently caused courts to exclude the agent’s 
highly probative statement on the theory that the 
employer had not authorized the agent to make damaging 
remarks about him. 
4 J. Weinstein & M. Berger, Weinstein’s Evidence 
801(d)(2)(D) [01] at 801-219 (1985). The rationale for the 
general proposition—a statement made by an agent or 
employee within the scope of such agency or employment is 
admissible—is expressed in McCormick on Evidence § 267 at 
788-89 (E. Cleary 3d ed. 1984): 
The agent is well informed about acts in the course of the 
business, his statements offered against the employer are 
normally against the employer’s interest, and while the 
employment continues, the employee is not likely to make 
the statements unless they are true. Moreover, if the 
admissibility of admissions is viewed as arising from the 
adversary system, responsibility for statements of one’s 
employee is a consistent aspect. Accordingly, the 
predominant view now favors broader admissibility of 
admissions by agents if the statement concerned a matter 
within the scope of the declarant’s employment and was 
made before that relationship was terminated. 

The hallmarks of reliability and trustworthiness are more 
evident in a situation involving an insurance adjuster’s vicarious 
admission than in the case of statements made by generic agents 
or employees. “An ‘adjuster’ or ‘insurance adjuster’ is a 
person, copartnership or corporation who undertakes to 
ascertain and report the actual loss to the subject-matter of 
insurance due to the hazard insured against.” Jensen v. Lincoln 
Hail Ins. Co., 125 Neb. 87, 94-95, 249 N.W. 94, 97 (1933). Asa 
result of its policy, an insurance company has a contractual 
obligation to pay its insured’s valid claim and, therefore, often 
dispatches one with special knowledge—the adjuster—to 
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separate fact from fiction regarding a claim and obtain 
information to enable the insurance company to distinguish the 
valid claim from a claim for which the insurance company is not 
liable under its policy. Otherwise, an insurance company’s 
sending an inept or incompetent adjuster, or one who is 
otherwise incapable of ascertaining and reporting a loss, 
spawns skepticism about good faith dealing with an insured—a 
specter the insurance industry has long labored to dispel. In the 
present case there is nothing to indicate that Johnson, 
acknowledged as Firemens’ adjuster, was other than one 
qualified to ascertain the loss and attendant circumstances on 
which Bumps’ claim was based. 

In Continental Insurance Company v. Levinson, 224 So. 2d 
445 (Fla. App. 1969), the question was whether a boat loss had 
resulted from a risk covered by an insurance policy. Levinson 
called Continental’s investigator as a witness, who 
acknowledged telling Levinson that there was coverage for the 
loss under Continental’s policy. Levinson also testified about 
his conversation with Continental’s investigator. The appellate 
court held the investigator was Continental’s “employee,” so 
that the investigator’s statements to Levinson regarding 
coverage under the policy were made in the scope of that 
investigator’s authority and were admissible as an admission 
against Continental. Regarding the investigator’s statements 
about insurance coverage, the Florida court concluded that the 
jury was free to “consider them indicative and meaningful in 
the light of [the investigator’s] experience in the field and his 
investigation of this particular loss.” Id. at 446. 

Acceptance of admissibility regarding an agent’s admission 
has been recognized in situations analogous to Continental 
Insurance Company v. Levinson, supra. \n Kaiser Aluminum & 
Chemical v, Ill. Cent. Gulf R. Co. , 615 E2d 470 (8th Cir. 1980), 
a suit on account of a contaminated shipment of bauxite, a 
statement by the defendant railroad’s claim agent that “ ‘[i}t is 
highly likely that contamination originated with one or more 
railcars’ ” was admissible under federal Rule 801(d)(2)(D) and 
relevant as evidence on the issue of the condition of the ore 
delivered to the railroad for shipment. Jd. at 476. Rutherford v. 
State, 605 P2d 16 (Alaska 1979), involved bodily injury 
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sustained by the plaintiff when the plaintiff’s automobile 
collided with an emergency vehicle driven by a state trooper 
responding to an emergency call. State troopers investigating 
the accident prepared departmental memoranda expressing 
that the trooper driver, by operating his vehicle at a “slower 
speed,” could have avoided the accident. The Alaska Supreme 
Court, reviewing the Alaska rules of evidence identical with 
federal Rule 801(d)(2)(D), held the memoranda were admissible 
as the “statement of a party opponent made by an agent or 
employee concerning a matter within the scope of his agency or 
employment... .” Jd. at 23. 

Unquestionably, communication with an insured is a vital 
and integral part of services rendered by an insurance adjuster 
for validation or rejection of an insured’s claim against the 
insuring company. Such communication constitutes a 
statement within the scope of an adjuster’s agency or 
employment by the insurance company. We, therefore, hold 
that the adjuster’s statement made to Brenda Bump concerning 
insurance coverage supplied by Firemens’ policy was admissible 
under Rule 801(4)(b)(iv). Because the statement contained 
evidence bearing upon the issue of causation for the loss 
claimed by Bumps, the adjuster’s statement was relevant. See 
Neb. Evid. R. 401. Exclusion of the adjuster’s statement was 
not harmless error but affected Bumps’ substantial right to 
present reliable evidence on the question of causation, the very 
heart of the lawsuit. See Neb. Evid. R. 103(1) (Neb. Rev. Stat. 
§ 27-103(1) (Reissue 1979)). Under the circumstances failure to 
admit the adjuster’s statement was an abuse of discretion 
constituting prejudicial error preventing Bumps from receiving 
a jury’s fair consideration of their claim for damages. 

Bumps’ fourth assignment of error directed to the court’s 
refusal to order production of documents during the course of 
trial is not sustained. Bumps’ motion for production of 
documents was an end run to avoid the restrictive order found 
in the report on the pretrial conference, the specific time limit 
for completion of discovery. Bumps offer no justification for 
failure to complete discovery within the time constraint 
imposed by the court. Whatever rights a litigant may have 
concerning discovery, such rights are not unlimited. Subject to 
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mandatory provisions of the Nebraska Discovery Rules and 
appropriate statutes, discovery procedures, including a time 
limit for completion of discovery, are matters for judicial 
discretion exercisable to control orderly progression of cases 
toward trial. “[TJhe principle that a judge is responsible for 
moving his docket is not a new one, and discretion was always 
lodged in trial judges to deny discovery when that process 
interfered with expeditious disposition of civil litigation.” 
Klabunde v. Stanley, 384 Mich. 276, 282, 181 N.W.2d 918, 
920-21 (1970). In addition to making a request not conforming 
with the requirements of Rule 34 of the Nebraska Discovery 
Rules, Bumps never asked the court “to prevent manifest 
injustice” and alter the pretrial order imposing a time limit for 
completion of discovery. See Supreme Court rule regarding 
pretrial procedure (Neb. Ct. R. at 10.1 (rev. 1983)). Bumps 
have not indicated in what manner they have suffered prejudice 
by the court’s refusal to order Firemens to produce the written 
report rendered by its expert witness and do not suggest that 
their inability to obtain the expert’s report resulted in an unfair 
disposition of their claim for damages. A judicial abuse of 
discretion does not denote or imply improper motive, bad faith, 
or intentional wrong by a judge, but requires the reasons or 
rulings of a trial judge to be clearly untenable, unfairly 
depriving a litigant of a substantial right and denying a just 
result in matters submitted for disposition through a judicial 
system. See Younkin v. Younkin, ante p. 134, 375 N.W.2d 894 
(1985). See, also, Guggenmos v. Guggenmos, 218 Neb. 746, 359 
N. W.2d 87 (1984) (characteristics of an “abuse of discretion’’). 
We find no abuse of discretion on the part of the trial court in 
refusing to order production of documents during trial. 

In their fifth and final assignment of error, Bumps contend 
the court erred in giving the instruction that the “latent defect” 
was excluded from coverage under Firemens’ policy of 
insurance. It is true that a “latent defect” was a risk excluded 
from coverage under Firemens’ policy. However, Firemens’ 
amended answer does not refer to any specific policy exclusion 
in terms of a “latent defect” but, rather, refers to some 
nondescript cause of damage which, at best, is simply an 
allegation tantamount to a denial that Bumps’ loss or damage 
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was caused by a peril or risk covered by Firemens’ policy. In an 
insured’s action against an insurance company on its policy, asa 
general rule limitations of liability, and loss from an excepted 
cause, are matters of defense to be specifically pled by the 
insurer. Farmers Union Coop. Ins. Co. v. Reinwald, 194 Neb. 
766, 235 N.W.2d 630 (1975). A latent structural defect in 
Bumps’ house was not an issue framed by Firemens’ amended 
answer, was not one of the issues specified in the court’s report 
on the pretrial conference, was not raised by any evidence 
adduced at trial, and was absolutely irrelevant to any 
consideration by the jury under the circumstances. “Jury 
instructions should be confined to the issues presented by the 
pleadings and supported by the evidence. Ordinarily, it is error 
to submit to the jury an issue which is not pleaded in the case.” 
Simon v. Christie, 210 Neb. 600, 601, 316 N.W.2d 303, 304 
(1982). It is more than mere probability that an instruction on a 
matter not an issue in litigation distracts a jury in its effort to 
answer legitimate, factual questions raised during trial. 
Submitting a factual issue on which there is no evidence can 
only obfuscate a jury’s deliberation. The instruction on latent 
defect was clearly prejudicial error. We need not elaborate 
further. 

For the foregoing reasons we affirm the district court’s 
judgment concerning Bumps’ second cause of action stated in 
their petition, but in view of the prejudicial errors occurring at 
trial concerning Bumps’ first cause of action, we reverse the 
judgment of the district court and remand this matter for a new 
trial. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR A NEW TRIAL. 
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XEROX CORPORATION, APPELLANT, V. DONNA KARNES, TAX 
COMMISSIONER OF THE STATE OF NEBRASKA, ET AL., APPELLEES. 
380 N.W.2d 277 


Filed January 24, 1986. No. 84-850. 


1. Taxation: Valuation. A tax levied on property which has been assessed at a value 
in excess of its actual value is not void. 

2. Taxation: Valuation: Appeal and Error. The exclusive remedy for relief from the 
overassessment of property for tax purposes is by appeal to the district court 
from the order of the county board of equalization fixing the assessed value of 
the property. 

3. Courts: Appeal and Error. When a cause is remanded with specific directions, 
the court to which the mandate is directed has no power to do anything but to 
obey the mandate. The order of the appellate court is conclusive on the parties, 
and no judgment or order different from, or in addition to, that directed by the 
appellate court can be entered by the trial court. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 


John K. Boyer and Amy S. Bones of Fraser, Stryker, Veach, 
Vaughn, Meusey, Olson, Boyer & Bloch, P.C., for appellant. 


A. Eugene Crump, Deputy Attorney General, and John 
Boehm, for appellees. 


KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


PER CuRIAM. 

This was an action by Xerox Corporation for a declaratory 
judgment to determine the constitutionality of the 1980 
amendment to Neb. Rev. Stat. § 77-1301 (Reissue 1981). The 
section as amended provided that real and personal property 
should be valued for taxation only in odd-numbered years. The 
plaintiff’s specific complaint was that its property depreciated 
annually and if depreciation would not be recognized in 
even-numbered years its property would be overvalued for that 
year. 

We held that an action for a declaratory judgment was a 
proper remedy to determine the constitutionality of the statute 
and that the statute as amended violated Neb. Const. art. VIII, 
§ 1, because it made no provision for a determination of the 
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actual value of property subject to taxation in even-numbered 
years. The judgment of the district court was reversed and the 
cause remanded with directions to enter a judgment in 
conformity with the opinion. Xerox Corp. v. Karnes, 217 Neb. 
728, 350 N.W.2d 566 (1984). 

Upon remand the district court entered a judgment upon the 
mandate which conformed to our opinion. The plaintiff, Xerox 
Corporation, contending that the taxes levied on property in 
excess of its actual value were void, proposed that a judgment 
be entered declaring that “taxes levied upon personal property, 
pursuant to Neb. Rev. Stat. § 77-1301(1), in excess of actual 
value, and without regard to the uniform method of valuing 
property as provided in Neb. Rev. Stat. § 77-201, are void and 
unenforceable.” When the trial court refused to include that 
language in the judgment, the plaintiff appealed. The record in 
this court consists only of the transcript. 

Apparently, it was the theory of the plaintiff that a 
determination that the 1980 amendment to § 77-1301 was 
unconstitutional would entitle it, under Neb. Rev. Stat. 
§ 77-1736.04 (Reissue 1981), to a partial refund of the taxes 
levied upon its property in 1982. Although the petition did not 
pray for such relief, and none of the subdivisions in which its 
property was located were parties to the action, its briefs 
requested a declaratory judgment including a provision 
“directing all appropriate taxing jurisdictions to refund that 
portion of property taxes paid which were based upon those 
increments of value in excess of Xerox Corporation’s actual 
value as returned by it for 1982.” This latter relief was not 
available to the plaintiff in this action. 

While it is true that property is to be valued at its actual value 
for purposes of taxation, and taxes are to be levied by valuation 
uniformly and proportionately upon all tangible property, it 
does not follow that taxes levied upon property in excess of its 
actual value are void and unenforceable. In fact, the rule in this 
state is to the contrary. ; 

This matter was discussed in Power v. Jones, 126 Neb. 529, 
532-33, 253 N.W. 867, 868 (1934), in which this court said: 

“When the tax is void, either because the person 
assessed was not subject to taxation, or because it was 
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assessed for an unlawful purpose, or without compliance 
with provisions of law imposed, it can be recovered back 
or treated as void in proceedings to enforce payment of 
tax.” Moffitt v. Reed, 124 Neb. 410. 

If atax or assessment is levied without authority of law, 
it is, of course, void. This sometimes arises when the levy is 
made without a compliance with the jurisdictional 
requirements. It might also arise when there was no tax 
which the plaintiff was in equity bound to pay; as, for 
instance, where a city attempted to levy taxes upon 
property outside of its boundaries. If a tax is absolutely . 
void, the taxpayer may, if not guilty of laches, invoke the 
aid of the court to protect his rights. Touzalin v. City of 
Omaha, 25 Neb. 817; Rothwell v. Knox County, 62 Neb. 
50; Wiese v. City of South Omaha, 85 Neb. 844; Hemple 
v. City of Hastings, 79 Neb. 723. 

I have been unable to find a decision in Nebraska 
holding that if an assessment was too high the tax would 
be absolutely void. In cases where property is assessed at a 
higher proportion of its actual value than other property 
similarly located, the taxpayer should first apply to the 
board of equalization to correct any errors therein. This 
appears to be a prerequisite to bringing legal action. 
Medland v. Connell, 57 Neb. 10; Western Union 
Telegraph Co. v. Douglas County, 76 Neb. 666; Hahn 
System v. Stroud, 109 Neb. 181; Philadelphia Mortgage & 
Trust Co. v. City of Omaha, 65 Neb. 93; Schmidt v. Saline 
County, 122 Neb. 56; Sioux City Bridge Co. v. Dakota 
County, 260 U.S. 441, 28 A.L.R. 979; Meridian Highway 
Bridge Co. v. Cedar County, 117 Neb. 214. 

The rule has been restated in many other cases. In Gamboni 
v. County of Otoe, 159 Neb. 417, 436, 67 N.W.2d 489, 502 
(1954), this court said: “Assessments on property are not void 
merely because some properties are assessed higher than others. 
That fact, when properly presented and established, is basis for 
adjustment by the tribunal having authority for that purpose.” 

In S. S. Kresge Co. v. Jensen, 164 Neb. 833, 841, 83 N.W.2d 
569, 575 (1957), the distinction between the rule in Oklahoma 
and the rule in Nebraska was explained as follows: 
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The company relies on Webb & Jones v. Renfrew, 7 
Okl. 198, 54 P. 448. This case appears to sustain the 
position taken by the appellant. We do not concur in the 
views expressed therein. An assessed valuation over and 
above actual value appears to be violative of the 
Oklahoma Constitution and is construed as being void as 
to the excess. In this state, overvaluation is an irregularity 
only which must be appealed to the courts if relief is 
desired, except where it involves a void, a willfully 
discriminatory, or a fraudulent assessment in which event 
a collateral attack may properly be made. 

In Scudder v. County of Buffalo, 170 Neb. 293, 295, 102 
N.W.2d 447, 449 (1960), we said: “An overassessment is an 
erroneous assessment but not a void one. Boettcher v. County 
of Holt, 163 Neb. 231, 79 N.W.2d 183.” 

In Riha Farms, Inc. v. Dvorak, 212 Neb. 391, 322 N.W.2d 
801 (1982), quoted from in Xerox Corp. v. Karnes, 217 Neb. 
728, 350 N.W.2d 566 (1984), we held that the exclusive remedy 
for relief from the overassessment of property for tax purposes 
is by appeal to the district court from the order of the county 
board of equalization fixing the assessed value of the property. 
The only remedy which would provide the plaintiff with direct 
relief from the overvaluation of its property was before the 
county boards of equalization. The plaintiff may have 
recognized this phase of its problems when, at page 7 of its 
petition, it alleged: 

Further, if Plaintiff is required to file returns not 
providing for depreciation, it may be required to file 
protests in each county with the respective boards of 
equalization, and appeal all adverse decisions to the 
respective District Courts in order to preserve the right to 
individual county tax refunds in each county and taxing 
subdistrict. 

Gates v. Howell, 204 Neb. 256, 282 N. W.2d 22 (1979), appeal 
after remand 211 Neb. 85, 317 N.W.2d 772 (1982), cited by the 
plaintiff, does not support its contention in this case. The Gates 
case involved the validity of a statute which attempted to 
classify a mobile home as a motor vehicle so that a mobile home 
would be subject to the special tax applicable to motor vehicles 
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rather than the general property tax applicable to real estate and 
personal property. Valuation of property was not an issue in 
that case. 

The first opinion in the Gates case determined that the 
statute was invalid and reversed the judgment of the district 
court with directions to enter a judgment in accordance with the 
opinion. Upon remand the appellants attempted to obtain 
additional relief through the judgment on the mandate. The 
trial court refused to grant the additional relief requested and 
entered a judgment in accordance with the mandate. On the 
second appeal that judgment was affirmed. 

In this case, as in the Gates case, the district court had no 
discretion as to the judgment which could be entered on the 
mandate. When a cause is remanded with specific directions, 
the court to which the mandate is directed has no power to do 
anything but to obey the mandate. The order of the appellate 
court is conclusive on the parties, and no judgment or order 
different from, or in addition to, that directed by the appellate 
court can be entered by the trial court. Gates v. Howell, supra. 

The judgment on the mandate entered by the district court in 
this case conformed to the opinion and mandate of this court, 
and it is affirmed. 

AFFIRMED. 


CANDICE J. GRACE, APPELLANT AND CROSS-APPELLEE, V. MELVIN 
A. GRACE, APPELLEE AND CROSS-APPELLANT. 
380 N. W.2d 280 


Filed January 24, 1986. No. 84-948. 


1. Property Division. How property, inherited by a party before or during the 
marriage, will be considered in determining division of property must depend 
upon the facts of the particular case and the equities involved. 

2. Child Custody. The judgment concerning the custody of children is necessarily 
quite subjective in nature. Many factors may be considered in light of the 
particular circumstances of each individual case. The general considerations of 
the moral fitness of the parents, of respective environments offered by each 
parent, the emotional relationship between the children and their parents, their 
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age, sex, and health, the effect on the children of continuing or disrupting an 
existing relationship, the attitude and the stability of character of each parent, 
and the capacity to furnish the physical care and education and needs of the 
children are some of many factors for the court to consider. 

3. Child Custody: Appeal and Error. Determinations as to the custody of children 
are matters initially entrusted to the sound discretion of the trial judge, which 
matters, on appeal, will be reviewed de novo on the record and affirmed in the 
absence of an abuse of the trial judge’s discretion, keeping in mind, however, 
that this court will give weight to the fact that the trial judge observed and heard 
the witnesses and accepted one version of the facts rather than the other. 


Appeal from the District Court for Scotts Bluff County: 
RosBeErtT O. HIppe, Judge. Affirmed as modified. 


Robert P. Chaloupka of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellant. 


Richard A. Douglas of Winner, Nichols, Douglas and Kelly, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Candice J. Grace appeals from a decree entered by the 
district court for Scotts Bluff County, Nebraska, dissolving the 
marriage between her and the appellee, Melvin A. Grace. 
Following trial, the district court dissolved the marriage of the 
parties and awarded custody of the parties’ 6-year-old son to 
Mrs. Grace and custody of the parties’ 13-year-old son to Mr. 
Grace. Mr. Grace was ordered to pay Mrs. Grace $600 per 
month alimony for not more than 7 years, child support for the 
child in Mrs. Grace’s custody in the amount of $300 per month, 
and attorney fees in the amount of $2,000. The district court 
excluded from the marital estate certain ranch corporation 
stock owned by Mr. Grace and awarded the stock to him on the 
basis that the stock had been received by Mr. Grace by way 
either of gift or inheritance. The court then divided the rest of 
the personal property of the estate by awarding Mrs. Grace 
$10,000 in cash, awarding each party his or her own personal 
property, requiring Mrs. Grace to return to Mr. Grace certain 
property items, and requiring Mrs. Grace to return to the ranch 
corporation its automobile which was in her possession. 
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In her appeal Mrs. Grace maintains that the trial court erred 
(1) in granting custody of the older child to Mr. Grace, (2) in 
awarding an inadequate amount of child support for the child 
in her custody, (3) in failing to include in the marital estate the 
stock in the ranch corporation, (4) in awarding an inadequate 
amount of alimony, and (5) in awarding an inadequate attorney . 
fee. Mr. Grace has cross-appealed, maintaining that the trial 
court erred in granting the custody of the younger child to Mrs. 
Grace and in awarding Mrs. Grace an excessive amount of 
attorney fees. We have reviewed the record de novo as we are 
required to do in matters of this type. See, Clark v. Clark, 220 
Neb. 771, 371 N.W.2d 749 (1985); Lainson v. Lainson, 219 
Neb. 170, 362 N.W.2d 53 (1985); Ford v. Ford, 219Neb. 13, 360 
N. W.2d 495 (1985); Guggenmos v. Guggenmos, 218 Neb. 746, 
359 N.W.2d 87 (1984). We modify the court’s order for division 
of property and affirm the decision of the district court in all 
other respects. 

As might be anticipated, the facts are somewhat in conflict. 
Nevertheless, it can be determined from the record that the 
parties met when Mrs. Grace was 17 and Mr. Grace 24 and were 
married 5 months later in July of 1968. They first lived north of 
Lewellen, Nebraska, in a small house owned by Grace Land 
and Cattle Company, a family ranching corporation. While 
Mrs. Grace testified that she personally made improvements to 
the house, the evidence indicates that both Mr. and Mrs. Grace 
together decorated the interior of the house. All improvements 
to the exterior, as well as work done on the kitchen and 
bathroom cabinets, were done by hired help employed by the 
family corporation. 

The parties later moved into a second house owned by the 
corporation and, again, hired help made improvements. Mrs. 
Grace testified that she spent a great deal of time in going over 
plans and designs, but it does not appear that such efforts on 
her part substantially contributed to enhancing the value of the 
property. 

Mr. Grace owns 18.14 percent of the outstanding stock of 
Grace Land and Cattle Company, and throughout the marriage 
Mr. Grace was employed on the ranch by the ranch 
corporation. Prior to 1971, he was not ona salary but just used 
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the company checkbook to make draws for living expenses. 
However, after 1971 he was placed on a salary, and at the time 
of the trial his monthly salary was $1,500. He also received 
additional benefits from the ranch, including meat, a house to 
live in, payment of utilities, a car, a two-wheel-drive pickup 
truck, a four-wheel-drive pickup truck, and gasoline. 
Additionally, he received dividends from the corporation in 
those years in which dividends could be paid. The dividends 
were credited against the draws made by Mr. Grace in excess of 
his salary. At the time of trial the record indicated that Mr. 
Grace was indebted to the corporation for draws in excess of his 
salary in the amount of approximately $86,000, though there 
was no formal agreement that he would repay that sum. 
Because Grace Land and Cattle Company is a subchapter S 
corporation for federal income tax purposes, Mr. Grace is 
charged, for federal income tax purposes, with profits or losses 
of the company, regardless of whether there is any actual 
cash-flow to him. 

During the first 10 years of the parties’ marriage, Mrs. Grace 
gave birth to the two children referred to above, gave birth to 
another child who lived only 3 hours, and suffered three 
miscarriages. 

Although Mrs. Grace contended that she served as a “ranch 
wife,” the evidence indicated that she did not take an active role 
in ranch duties and work. The man who worked with Mr. Grace 
on a portion of the corporation ranch testified that Mrs. Grace 
never worked on a tractor, did not do any haying, did not feed 
the cattle, and did “damn little” work at roundup time. Mrs. 
Grace began teaching aerobics during the marriage and 
currently is teaching aerobics and managing a gym at a weekly 
salary of $250, working 8 a.m. to3 p.m. and 5 p.m. to 6:30 p.m. 
She also intends to work, on the average, two nights a week at a 
local college from 6:30 p.m. to 8 p.m. 

The evidence further discloses that on the date of their 
marriage Mr. Grace owned 477 shares of the common stock of 
Grace Land and Cattle Company, of which 237 shares were 
received by gift and 240 shares were inherited. During the 
marriage, Mr. Grace acquired an additional 261 shares, of 
which 117 shares were inherited and 144 shares were a gift. 
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There is a great deal of evidence by each of the parties 
attempting to show whether each party was or is a good parent. 
Little good can be served in memorializing forever those facts in 
this opinion. Both are now relatively normal and both are good 
parents who truly love their children. 

We turn, then, first to the question of whether the trial court 
erred in failing to include any of the shares of Grace Land and 
Cattle Company in the marital estate. In Van Newkirk v. Van 
Newkirk, 212 Neb. 730, 733, 325 N.W.2d 832, 834 (1982), we 
said that “when awarding property in a dissolution of marriage, 
property acquired by one of the parties through gift or 
inheritance ordinarily is set off to the individual receiving the 
inheritance or gift and is not considered a part of the marital 
estate.” The rationale for such a general rule is fairly obvious. 
Persons make gifts or leave property to individuals in the belief 
that such gift or inheritance will remain with the beneficiary 
and not be divided by a court to thereafter become a part of the 
assets of some other family. To hold otherwise would be to 
defeat the intent of the individual making the gift or leaving the 
inheritance. We recognized in Van Newkirk that among the 
exceptions to this rule is the exception where the evidence 
establishes that both of the spouses have contributed to the 
improvements or operation of the property which one of the 
parties owned prior to the marriage or received by gift or 
inheritance during the marriage, or when the evidence shows 
that the spouse not owning the property prior to the marriage or 
not receiving the inheritance or gift has significantly cared for 
the property during the marriage. See Rhodes v. Rhodes, 210 
Neb. 373, 314.N. W.2d 271 (1982). The evidence in this case does 
not support the claim that such exceptions exist in this case. 
Mrs. Grace’s efforts with regard to the improvements or 
operation of property owned by Grace Land and Cattle 
Company, in which her husband owned stock, were not within 
those exceptions. 

There are other considerations, however, beyond the 
exception set out in Van Newkirk v. Van Newkirk, supra. The 
Van Newkirk rule itself does not purport to be an ironclad, rigid 
rule for all circumstances. In Matlock v. Matlock, 205 Neb. 
357, 359, 287 N.W.2d 690, 691 (1980), we considered a situation 
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where the appellant husband argued that paying the appellee 
wife the sum of $7,800 “gives to her property which was a gift to 
himself [Mr. Matlock] and his [deceased] first wife and that the 
property should be entirely excluded from consideration in 
determining any award to the respondent.” In that case it was 
undisputed that the residential property was acquired initially 
by a gift and ultimately by inheritance by Mr. Matlock, who had 
paid the expenses of maintenance, taxes, insurance, and utilities 
onthe property during the entire time of the Matlock marriage. 
The parties in that case had been married in November of 1974 
and had had no children. The appellant had three children by 
his deceased first wife. 

This court approved the payment of $7,800 to the appellee 
wife, stating at 359, 287 N.W.2d at 691: 

We have consistently held that rules for determining 
division of property in an action for dissolution of 
marriage provide no mathematical formula by which such 
awards can be precisely determined; they are to be 
determined by the facts in each case. The court will 
consider all pertinent facts in reaching an award that is 
just and equitable. Blome v. Blome, 201 Neb. 687, 271 
N.W.2d 466; Pfeiffer v. Pfeiffer, 203 Neb. 137, 277 
N.W.2d 575. The court shall also have regard for the 
circumstances of the parties, the duration of the marriage, 
contributions to the marriage by each party, including 
contributions to the care and education of the children, 
and interruption of personal careers or educational 
opportunities. Campbell v. Campbell, 202 Neb. 575, 276 
N.W.2d 220. How property, inherited by a party before or 
during the marriage, will be considered in determining 
division of property or award of alimony must depend 
upon the facts of the particular case and the equities 
involved. Ulmer v. Ulmer, ante p. 351, 287 N.W.2d 685. 

We reaffirm the general rule set out in Matlock v. Matlock, 
supra, and hold that, on the basis of the record in this case, the 
stock held by Mr. Grace in the Grace Land and Cattle Company 
should be considered in determining the division of property. 
As stated in Ulmer v. Ulmer, 205 Neb. 351, 353, 287 N.W.2d 
685, 687 (1980), where it was alleged that the trial court erred in 
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not allowing a party the full amount of her inheritance, “While 
the source of funds brought into a marriage is a consideration in 
the division of property, it is not an absolute.” See, also, 
Koubek v. Koubek, 212 Neb. 2, 321 N.W.2d 55 (1982). 

Here, Mr. Grace’s shares of stock represented 18.14 percent 
of the stock of a farm and ranch corporation which had a net 
value of $6,834,000 as valued by the principal stockholder (Mr. 
Grace’s father), $8,927,300 by Mrs. Grace’s appraiser, and 
$9, 132,200 in the corporation’s 1984 financial statement. Using 
the average of these figures, Mr. Grace’s minority interest 
would be, mathematically, approximately $1,500,000. 

It is obvious that to award Mrs. Grace a portion of this stock 
in kind would not be of any immediate or possible future 
benefit to her. The corporation does not pay dividends, and it is 
totally an effort headed by Mr. Grace’s father and mother and 
shared in by all their children, all of whom do active work each 
day in the furtherance of the corporation’s business. To inject 
an outsider—especially an ex-spouse of one of the family 
members—would be unfair to other stockholder members of 
Mr. Grace’s family and to appellant Mrs. Grace herself. 

Nevertheless, in reaching a just and equitable award, the fact 
remains that due to the way the parties to this marriage lived 
during the marriage, they did not acquire a house or a car or any 
property a married couple of 16 years, with above average 
assets, would be expected to acquire. We must consider that 
particular situation in this case. As representing a minority 
interest in a closely held, strictly family corporation, the 
valuation of $1,500,000 set out above would be unreasonably 
high. What Mr. Grace really owns, as reflected in his shares of 
stock in the family corporation, is an expectancy interest in a 
large farming and ranching operation. Accordingly, appellant 
Mrs. Grace is awarded the sum of $100,000 as division of 
property under the particular facts of this case. Such amount is 
payable at the rate of $10,000 per year, with interest as provided 
in Neb. Rev. Stat. § 45-103 (Reissue 1984) on the unpaid 
balance. The amount of $10,000 allowed under the trial court’s 
decree shall be considered as the first payment hereunder, with 
the second payment due January 15, 1987. 

We then turn to the question of the custody of the two 
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children. Attempting to determine where children should be 
placed after the dissolution of a marriage is an extremely 
difficult matter. Nevertheless, children must be placed 
somewhere, and therefore their custody must be resolved by the 
court if the parties are unable to otherwise agree. As we 
observed in Moeller v. Moeller, 215 Neb. 360, 362-63, 338 
N.W.2d 749, 751-52 (1983): 

“ « «The judgment concerning the custody of children is 
necessarily quite subjective in nature. Many factors may 
be considered in light of the particular circumstances of 
each individual case. The general considerations of the 
moral fitness of the parents, of respective environments 
offered by each parent, the emotional relationship 
between the children and their parents, their age, sex, and 
health, the effect on the children of continuing or 
disrupting an existing relationship, the attitude and the 
stability of character of each parent, and the capacity to 
furnish the physical care and education and needs of the 
children are some of many factors for the court to 
consider.” ’ ” 

In the present case the 13-year-old expressed a strong 
preference for living on the ranch with his father. While the 
wishes of a child are not controlling, if the child is of sufficient 
age and has expressed an intelligent preference, his preference is 
entitled to consideration. Hall v. Hall, 178 Neb. 91, 132 N.W.2d 
217 (1964). See, also, Boroff v. Boroff, 197 Neb. 641, 250 
N.W.2d 613 (1977). His basis for wanting to live on the ranch 
and not in Scottsbluff seems reasonable, and considering those 
various factors set out in Moeller, supra, permitting him to live 
on the family ranch with his father and other relatives who also 
live and work on the ranch seems to be in his best interest. The 
custody of the 6-year-old seems to be another story. Asa general 
rule, efforts should be made not to separate children. However, 
in the instant case we have a different situation. The younger 
child is only 6 years old. Although they are only 7 years apart in 
age, at this time in their lives that 7 years is substantial. The 
district court’s determination that the younger child would do 
better with his mother does not seem improper. 

Mrs. Grace attempted to show that Mr. Grace would not be a 


GRACE v. GRACE 703 
Cite as 221 Neb. 695 


stable parent. We believe, however, that the record discloses 
that at the present time Mr. Grace is stable and able to provide 
the older child with a more than adequate home and that Mrs. 
Grace could do likewise for the younger child. There seems to 
be no evidence compelling a different result from that ordered. 
by the district court. While it is true, as we have already 
indicated, that these matters, including child custody, are 
reviewed by us de novo, recently in Clark v. Clark, 220 Neb. 
771, 777, 371 N.W.2d 749, 754 (1985), we said: 
[D]eterminations as to the custody of children are matters 
initially entrusted to the sound discretion of the trial 
judge, which matters, on appeal, will be reviewed de novo 
on the record and affirmed in the absence of an abuse of 
the trial judge’s discretion, keeping in mind, however, that 
this court will give weight to the fact that the trial judge 
observed and heard the witnesses and accepted one 
version of the facts rather than the other. 

We believe an examination of the record fails to disclose any 
abuse of discretion by the district judge, and for that reason his 
determination that the older child be placed with the father and 
the younger with the mother is affirmed. That disposes of both 
the custody issue raised by Mrs. Grace in her appeal and that 
raised by Mr. Grace in his cross-appeal. 

We turn, then, to whether the alimony awarded Mrs. Grace 
was inadequate. We believe it was not. Neb. Rev. Stat. § 42-365 
(Reissue 1984) provides in part: 

When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions to 
the marriage by each party, including contributions to the 
care and education of the children, and interruption of 
personal careers or educational opportunities, and the 
ability of the supported party to engage in gainful 
employment without interfering with the interests of any 
minor children in the custody of such party. 

The evidence in this case discloses that Mrs. Grace’s annual 
income is approximately $14,400. Mrs. Grace further provided 
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the district judge with information concerning her monthly 
expenses. These were shown to be $1,158.40 per month. 
Therefore, considering the alimony and child support awarded 
by the district judge, Mrs. Grace has income of $2,100 per 
month (independent income $1,200, alimony $600, and child 
support $300) and expenses of $1,160 per month, leaving her a 
net income, after expenses but before taxes, of $940 per month. 
As we have said recently in Ford v. Ford, 219 Neb. 13, 360 
N.W.2d 495 (1985), determining what is reasonable alimony 
under given circumstances is never an easy task. The standard 
of reasonableness, by its very nature, defies clear and specific 
quantification inasmuch as the determination of 
reasonableness is directly tied to the virtually unique 
circumstances of each case. 

We went on further in Ford, supra, to hold that the standard 
of review established by this court in Guggenmos v. 
Guggenmos, 218 Neb. 746, 359 N. W.2d 87 (1984), should apply 
with regard to alimony and that the rule is to the effect that the 
matter is initially entrusted to the sound discretion of the trial 
judge, and while the matter will be reviewed on appeal de novo 
on the record, it will be affirmed in the absence of an abuse of 
the trial court’s discretion. We are simply unable to say, in light 
of the record presented here and the purpose of alimony as 
prescribed in § 42-365, that the trial court abused its discretion. 
We believe the award of alimony must be affirmed at this time. 

We turn, then, to the question of child support. The trial 
court directed that Mr. Grace pay to Mrs. Grace for the support 
of the minor child in her custody the sum of $300 per month. 
The amount of child support ordered in a dissolution of 
marriage action is initially left to the sound discretion of the 
trial court and is reviewed de novo on the record in this court 
and is affirmed in the absence of an abuse of discretion. 
Lainson v. Lainson, 219 Neb. 170, 362 N.W.2d 53 (1985). We 
have examined the record in this regard and determine there has 
been no abuse of discretion. We therefore affirm the district 
court’s decree with regard to child support. 

That leaves us, then, with the question of the attorney fee. 
Our examination of the record fails to disclose any abuse of 
discretion by the trial court in the awarding of these fees, and 
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for that reason the order in that regard should be affirmed. See 
Guggenmos v. Guggenmos, supra. 

The judgment of the district court is therefore affirmed as 
modified. Mr. Grace is ordered to pay to Mrs. Grace the sum of 
$2,000 to apply upon the fee charged by Mrs. Grace’s attorney 
for services performed in this court. 

AFFIRMED AS MODIFIED. 

KRIVOSHA, C.J., concurring in part, and in part dissenting. 

I concur with the majority in all respects except with its 
finding that the division of property should be modified. To 
that extent I must respectfully dissent. I do so because I believe 
that the law as set out by the majority herein and the evidence as 
presented by Mrs. Grace cannot support the action taken by the 
majority with regard to the awarding of additional property. 
The majority concedes that our holding in Van Newkirk v. Van 
Newkirk, 212 Neb. 730, 325 N.W.2d 832 (1982), is that property 
acquired by one of the parties through gift or inheritance 
ordinarily is set off to the individual receiving the inheritance or 
gift and is not considered a part of the marital estate. The 
majority further concedes that there is no evidence in the 
instant case to bring this property within any exception noted 
in Van Newkirk. Nevertheless, the majority then suggests that 
the Van Newkirk rule does not purport to be an ironclad, rigid 
rule for all circumstances. In doing so the majority gives us no 
indication as to how or under what circumstances this new 
exception to Van Newkirk should be employed. The majority 
relies upon our holding in Matlock v. Matlock, 205 Neb. 357, 
287 N.W.2d 690 (1980), as the basis for its holding herein. The 
facts, however, in the Matlock case disclose that during the 
marriage Mrs. Matlock was continuously employed, earning 
gross wages of approximately $19,000 per year, all of which 
went into the family income. There is no such evidence in the 
instant case. 

In modifying the decree regarding the division of property, 
the majority, in the instant case, determines that the stock held 
by Mr. Grace in the Grace Land and Cattle Company should be 
considered in determining the division of property. A further 
problem with that determination is that the only evidence with 
regard to the value of the stock in Grace Land and Cattle 
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Company was its value if the entire corporation was dissolved. 
The majority properly recognizes that a minority interest in a 
closely held, strictly family corporation is not the same as stock 
held in a public corporation and acknowledges that the 
valuation of $1,500,000 would be unreasonably high. Yet, 
without evidence of any other value, including what the value 
of the stock is as ‘‘an expectancy interest in a large farming and 
ranching operation,” as characterized by the majority, the 
majority awards Mrs. Grace the sum of $100,000 as division of 
property. We are without any indication as to how one should 
mathematically determine the division of a future interest when 
no evidence has been offered as to the value of that interest. 
While it may very well be that Mrs. Grace is entitled to more 
alimony than was awarded to her by the district court, it was 
incumbent upon Mrs. Grace to produce sufficient and 
appropriate evidence to support her claim. This she did not do. 
We should not be filling gaps in the evidence, no matter how 
meritorious such action might seem. For that reason I must 
respectfully dissent from that portion of the majority decision. 
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1. Criminal Law: Evidence: Other Acts. The rule as to admission of evidence of 
other crimes or acts is one of relevance. 

2. Evidence: Words and Phrases. “Relevant evidence,” as defined in Neb. Rev. 
Stat. § 27-401 (Reissue 1979), “means evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the evidence.” 

3. Trial: Witnesses: Appeal and Error. The scope of cross-examination of a witness 
rests largely in the discretion of the trial court, and its ruling will be upheld on 
appeal unless there is an abuse of discretion. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Reversed and remanded for a new trial. 
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GRANT, J. 

Defendant, Richard D. Moore, was charged by ing tmgtion 
filed in Douglas County District Court with on. ‘cou each of 
theft by deception and attempted theft by decept Ot 
trial Moore was convicted on both counts: Mooré was - ‘then 
sentenced to 4 months in the- Douglas County: Corrections 
Center on each count, with the sentences. running ‘eOiicurrently. 
In this appeal Moore assigns as error that the: disttict: court 
improperly admitted into evidence (1) “testimony: concerning 
other acts of the Defendant” and (2) “testimony concerning the 
Defendant’s family income.” For the reasons hereinafter, stated 
we reverse and remand for new trial. 

The facts show that Moore filed loss claims with Royal 
Insurance Company and Fireman’s Fund Insurance Company, 
setting out losses on September 21, 1981, and on January 9, 
1982, respectively. In both instances the insurance companies 
had issued a standard homeowner’s policy to Moore, and 
Moore had timely paid the premium. Evidence was adduced at 
trial concerning Moore’s actions in filing these claims, and 
Moore was convicted of theft by deception on the September 
21, 1981, claim and attempted theft by deception on the 
January 9, 1982, claim. There is no contention in this court that 
the evidence on these two counts was not sufficient to support 
Moore’s conviction. 

Both in the State’s case in chief and during the State’s 
cross-examination of defendant, the prosecution repeatedly, 
over defendant’s counsel’s objection, introduced testimony 
concerning a series of insurance claims filed by Moore from 
mid-1979 to late 1984. The claims referred to in the State’s case 
in chief, in addition to those charged, were the following: 
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(A) 

Mark Schwartz, aclaims representative for Royal Insurance, 
testified that Moore filed a claim for a loss occurring April 25, 
1981, for $4,847 worth of stereo equipment. Schwartz testified 
that he had obtained a taped statement from Moore and that 
Moore had told him that Moore’s stereo equipment, which he 
had loaned to his brother for a party, had been stolen from his 
brother’s van in Merriam, Kansas. Royal paid Moore 
approximately $4,400 on the claim. 

(B) 

Lonnie Howell, a claims adjuster for Fireman’s Fund 
Insurance Company, testified that Moore filed a loss claim on 
October 30, 1981. This claim alleged a break-in of the 
defendant’s mother’s car in the Midlands Mall parking garage in 
Council Bluffs, Iowa, on October 12, 1981, which was 12 days 
after the insurance went into effect. Howell testified that the 
police report indicated that the vehicle was locked, had the 
windows rolled up, and had no appearance of forced entry. 
Moore claimed a total loss of approximately $3,500 for articles 
stolen from the car which were owned by him. Fireman’s paid 
$3,150 on the claim. 

On cross-examination of Moore, the State, over defendant’s 
counsel’s objection, went into detail as to the two claims put in 
evidence in the State’s case in chief. Also on cross-examination, 
the State elicited evidence of the following claims: 

(A) 

Moore testified that on July 10, 1979, he had a boat, motor, 
and trailer stolen from Carter Lake, Iowa. Moore further 
testified that he filed a claim with his insurance carrier, State 
Farm Mutual Insurance Company, which paid the claim in an 
amount not specified. 

(B) 


Moore testified concerning a burglary of his home on 
November 3, 1979, and stated he sustained a loss of $6,000 in 
stereo equipment. State Farm Mutual Insurance Company paid 
the claim in an amount not specified. 

(C) 

Moore testified that in June of 1982 he and his brother visited 
the Ocean Wave Bar in Council Bluffs, lowa, and when they left 
the bar they discovered that Moore’s car had been stolen. The 
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car was later found near Missouri Valley, Iowa, where it had 
apparently been stripped and set afire. Moore filed a claim with 
his insurance company, Western Casualty, which paid $12,000 
on the claim. 

(D) 

Moore testified that he filed two loss claims in November of 
1984. The claims were filed with two different insurance 
companies; one for loss of personal property in the car and the 
other for damage to the car. Moore submitted a claim of $2,500 
for a video camera and recorder which were stolen out of his car 
while parked in the Blue Ridge Mall parking lot in Kansas City, 
Missouri, where Moore’was visiting, and a claim of $600 for 
damages to his car at the time. Moore was paid in full for both 
of these claims. 

Moore testified on his own behalf on direct examination. He 
testified as to facts in connection with the specific charge in the 
information concerning his claim submitted on the January 9, 
1982, loss. He also denied generally that he intended to or did 
defraud either of the insurance companies at any time. There 
was no testimony on his direct examination concerning his 
income, living expenses, or any related matters. Moore’s entire 
testimony on his direct examination covered seven pages of the 
bill of exceptions. The State’s cross-examination of Moore 
covered 56 pages of the bill of exceptions. The second question 
asked on cross-examination was: “Mr. Moore, during the 
months or during the year 1981 and the month of January in 
1982, I want to know what your monthly expenses were. And I 
will help you with that by going through some specific items.” 

In response to a long series of questions beginning with the 
foregoing question, the trial court admitted into evidence, over 
objection, Moore’s testimony concerning his occupation, 
income, and expenses. The prosecutor’s inquiry ranged into 
subjects concerning Moore’s various jobs, his house, his rate of 
pay, his mortgage payment, his utility bills, his car payments, 
the number of children he had, his grocery bills, his insurance 
premiums for life and health insurance, his charge card 
purchases, his car ownership, how he financed his cars, and his 
expenses for maintenance of his vehicles. 

The prosecutor also inquired of the defendant about the 
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defendant’s wife’s job, name of her current employer, current 
income, previous employers, past income, and whether she had 
obtained raises. This evidence was objected to as being beyond 
the scope of direct examination and also as irrelevant to the 
determination of whether fraud was committed in the instant 
case. 

Moore contends in his first assignment of error that the 
district court erred in improperly admitting testimony of “other 
acts.” Neb. Rev. Stat. § 27-404(2) (Cum. Supp. 1984) provides: 

Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 

. Section 27-404(2), of course, is merely a part of § 27-404, 
entitled “Qharacter evidence; not admissible to prove conduct; 
exceptions; evidence of other crimes, wrongs, or acts.” 
Underlying the admissibility of such evidence under § 27-404(2) 
is the requirement that such evidence is relevant. “The rule is 
one of relevance.” State v. Coca, 216 Neb. 76, 80, 341 N.W.2d 
606, 609 (1983). 

Relevancy is defined in Neb. Rev. Stat. § 27-401 (Reissue 
1979). “Relevant evidence means evidence having any tendency 
to make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable 
than it would be without the evidence.” 

In considering the relevance of the evidence in question, we 
note that the gist of the two crimes with which Moore was 
charged, as set out in Neb. Rev. Stat. § 28-512 (Reissue 1979), 
was obtaining, or attempting to obtain, property of another by 
deception. Deception, in turn, is defined in subsection (1) of the 
same statute as intentionally creating a false impression, 
“including false impressions as to law, value, intention, or 
other state of mind... .” 

There is no doubt in these cases that Moore obtained 
property (cash) of another in one case and attempted to obtain 
cash in the other. The only possible relevance of Moore’s other 
acts in dealing with insurance companies would be that those 
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other acts created a “false impression,” or were such as to 
deceive an insurance company, and to thus tend to show that 
Moore was deceiving someone in the criminally charged actions 
in this case. If Moore’s actions were not to deceive in the other 
instances, then such other actions would only show that 
Moore’s character was to file an insurance claim when he had a 
loss of his property. That item of character is, of course, 
irrelevant. 

The State recognized this and, therefore, undertook to 
insinuate that each of Moore’s prior acts was deceitful. That 
simply cannot be done in a criminal case charging other specific 
crimes. The State clearly is trying to give effect to that old 
adage, “Where there’s smoke, there’s fire.” Such evidence 
produced by the State, or elicited from defendant, on 
cross-examination, has no place in the proving of a criminal act. 
The evidence as to the other acts of Moore both before and after 
the crimes charged was irrelevant and should not have. ‘been 
admitted. 

In addition to our determination as to the relevance of the 
evidence as to Moore’s insurance claims other than those which 
were the subject of the information, we note also that such 
evidence could readily lead the jury to reach a decision on an 
improper basis. Neb. Rev. Stat. § 27-403 (Reissue 1979) states: 
“Although relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence.’ On the question of 
“unfair prejudice,” we said in Lincoln Grain v. Coopers & 
Lybrand, 216 Neb. 433, 439, 345 N.W.2d 300, 306 (1984): 

Most, if not all, items which one party to an action 
offers in evidence are calculated to be prejudicial to the 
opposing party; therefore, it is only “unfair prejudice” 
with which we are concerned. In the context of § 27-403 
such prejudice means a tendency to suggest a decision on 
an improper basis. 

In this case the State has been able to submit the question as 
to the commission of two alleged crimes by adducing evidence 
as to six other incidents—none specifically alleged to be 
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criminal in nature—and thus inviting the jury to determine 
criminality by sheer weight of numbers. 

In its brief the State contends, “Because of the frequency by 
which these claims occurred, the court did not abuse its 
discretion in determining that such claims were relevant and 
probative on the issue of intent, plan or scheme.” Brief for 
Appellee at 9. However, in referring to § 27-404(2), this court 
held in State v. Ellis, 208 Neb. 379, 392, 303 N.W.2d 741, 750 
(1981), “The trial court must balance between the danger of 
unfair prejudice to the defendant and the probative value of 
that evidence.” We also went on to say, “It is for this court to 
determine whether the trial court abused its discretion, taking 
into consideration all factors and other means of proof.” Jd. 
The evidence of the other claims unfairly prejudiced the 
defendant in the jury’s consideration of the charges against 
him. 

In his second assignment of error, Moore contends that the 
trial court improperly allowed the prosecutor to inquire into 
Moore’s family finances. Specifically, Moore argues that the 
inquiry was “irrelevant, highly prejudicial and beyond the 
scope of the direct exam.” Brief for Appellant at 14. The State 
contends this line of questioning was relevant because of 
Moore’s “unfavorable financial situation.” Brief for Appellee 
at 13. The State contends that the poor financial position of the 
defendant establishes a motive for defrauding insurance 
companies. Such reasoning and the resulting evidence would 
help the State’s position in every case where the defendant is 
poor, and could be injected into every case where it might aid a 
defendant. Finally, the State contends that even if the financial 
position of Moore was irrelevant, “the admission of such 
evidence would nevertheless constitute harmless error.” Brief 
for Appellee at 14. None of the State’s contentions have merit. 

It is well established that the scope of cross-examination of a 
witness rests largely in the discretion of the trial court, and its 
ruling will be upheld on appeal unless there is an abuse of 
discretion. State v. Thaden, 210 Neb. 622, 316 N.W.2d 317 
(1982). In this case, however, the State’s inquiries led only to 
totally irrelevant evidence, and the admission of such evidence 
constituted an abuse of the trial court’s discretion. The 
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questions began as to the date that Moore purchased his home 
in Omaha in January of 1979 and progressed through the 
amount of his monthly payments, the number of his children, 
and the amount of his monthly grocery bill in 1981. At one 
point Moore was asked if he had not bought a 1973 Grand Prix 
automobile in November of 1979, and when Moore stated he 
could not remember, an obviously impeachment-directed 
question was next asked: “But you do remember going to a bar 
called The Garage in Millard the night of January 9th, but you 
can’t remember what automobiles you had in 1981?” Similar 
insinuations were made as to Moore’s testimony as to relevant 
events. Evidence resulting from such inquiries is irrelevant and 
prejudicial in this case. The impeachment of a witness may not 
be based on such tangential matters. 

Given the circumstance of this case, we believe the trial court 
did abuse its discretion in allowing the prosecutor to inquire 
into Moore’s financial position and that such evidence was not 
merely “harmless error” but was prejudicial to Moore. 

We reverse the judgment and remand the cause to the district 
court for a new trial consistent with this opinion. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

BosLAUGH, J., participating on briefs. 

KRIVOSHA, C.J., concurring in the result. 

I concur in the result reached by the majority in this case. I 
write separately, however, because I believe that any reference 
to Neb. Rev. Stat. § 27-404(2) (Cum. Supp. 1984) is misplaced. 
The evidence in this case with regard to other claims made by 
the appellant and paid by various companies was inadmissible 
because the evidence was irrelevant under the provisions of 
Neb. Rev. Stat. § 27-401 (Reissue 1979). There was no issue as 
to whether the evidence could have been offered to show motive 
under § 27-404(2). It could not. 

CAPORALE and SHANAHAN, JJ., join in this concurrence. 
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1. Courts: Pretrial Motions. Under Neb. Rev. Stat. § 29-1919 (Reissue 1979), on 
determination that a discovery order has not been complied with, the trial court 
has broad discretion to enter such other order as it deems just under the 
circumstances. 

2. Constitutional Law: Pretrial Motions: Evidence. The failure of the State to 
produce an officer’s preliminary notes or recordings is not a violation of the 
fourth amendment to the U.S. Constitution when those notes or recordings are 
transferred to areport and destroyed as regular practice, so long as such notes or 
recordings are not destroyed in bad faith. 

3. Criminal Law: Appeal and Error. In determining the sufficiency of the evidence 
to sustain a criminal conviction, this court does not resolve conflicts in the 
evidence, pass upon the credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence, and a verdict rendered thereon must be 
sustained if, taking the view of such evidence most favorable to the State, there is 
sufficient evidence to support it. 


Appeal from the District Court for Dakota County: ROBERT 
E. OTTE, Judge. Affirmed. 
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KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


GRANT, J. 

Defendant was charged with operating or having actual 
physical control of a motor vehicle while “under the influence 
of alcoholic liquor or when he had 10/100ths of one percent or 
more by weight of alcohol in his body fluids,” in violation of 
Neb. Rev. Stat. § 39-669.07 (Reissue 1984), and with driving a 
motor vehicle at 66 miles per hour in a 55-mile-per-hour speed 
zone. 

Defendant pled not guilty and, after trial in the county court 
for Dakota County, was found guilty on each count. He 
appealed to the district court, where his conviction was 
affirmed. Defendant timely appealed to this court, assigning as 
error that the trial court erred (1) in admitting into evidence the 
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results of defendant’s urine test because of lack of foundation; 
(2) in admitting into evidence the results of field sobriety tests 
made at the time of his arrest because defendant had requested 
and had not received tape recordings made by the arresting 
officer at the time of the arrest; and (3) in determining that the 
evidence established defendant’s guilt beyond a reasonable 
doubt. We affirm. 

On May 30, 1984, at about 10:45 p.m., Trooper Doug 
Johnson of the Nebraska State Patrol, by use of his radar 
equipment, determined that defendant was driving 66 miles per 
hour on a public highway near Jackson, Dakota County, 
Nebraska, where the speed limit was 55 miles per hour. The 
trooper stopped defendant for the speeding violation. The 
trooper testified that as he approached defendant, he smelled 
the odor of alcohol on defendant’s breath, determined that 
defendant’s speech was slurred and confused, and saw that 
defendant noticeably swayed. 

The trooper then requested defendant to perform several 
field sobriety tests, including reciting the alphabet, counting 
backwards, and doing several physical operations. Trooper 
Johnson operated his tape recorder during defendant’s 
performance of the verbal parts of these tests. Defendant filed a 
motion, before trial, that this tape recording be produced for 
his examination. The trial court granted this motion, but the 
recording was not produced by the State. 

A later pretrial hearing was held on defendant’s “Motion to 
Suppress Field Sobriety Testimony.” Defendant alleged that 
since a tape recording had been made of a portion of the field 
sobriety tests and the court had ordered that the tape recording 
be produced for defendant’s examination but the tape could not 
be produced since it had been “inadvertently destroyed by the 
State,” that, therefore, all evidence relating to the field sobriety 
tests should be suppressed. The facts as to the tape recording 
were submitted by agreement of counsel. Those facts were that 
Trooper Johnson, as well as other officers, was allowed by the 
Nebraska State Patrol] to use his own tape recorder, at his 
expense, to assist in preparing his reports. Trooper Johnson 
used his recorder instead of taking written notes, as some other 
officers did. He would play the recording himself and prepare 
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his official report. When his report was finished as to any 
particular incident, Trooper Johnson would not preserve or 
keep any tapes but, instead, would routinely reuse the cassette 
tapes at later times in his work. The reason for such reuse was 
financial, in that the officer did not want to have to purchase 
the many cassettes necessary if he was to attempt to preserve 
every recording. The parties are in agreement that, in this case, 
there was no purposeful destruction of the tapes. 

At trial Trooper Johnson testified in detail, using his report, 
as to defendant’s performance of the verbal portion of the field 
sobriety tests. Defendant objected to that testimony, and the 
trial court overruled the objection and the trooper was 
permitted to testify as to the facts in his report. 

Defendant’s position is that it was prejudicial error to permit 
Trooper Johnson to testify as to defendant’s performance of the 
field sobriety tests when the recording was not made available 
to defendant. The two grounds asserted for exclusion of the 
evidence for failure to produce the tape recording of those tests 
are (1) that the failure to produce was in violation of the trial 
court’s order and (2) that the destruction of the tape recording 
was the destruction of evidence which might have been 
exculpatory to the defendant, and that, therefore, admission of 
other evidence on the same point violated defendant’s rights 
under the fourth amendment to the Constitution of the United 
States. 

With regard to defendant’s contention that the violation of 
the trial court’s discovery order requires exclusion of all 
evidence of the field tests, Neb. Rev. Stat. § 29-1919 (Reissue 
1979) sets out the statutory guidelines as to the effect of a 
party’s failure to comply with a discovery order. Subsection (4) 
of that statute provides that on determination that a discovery 
order has not been complied with, the trial court may “[e]nter 
such other order as it deems just under the circumstances.” In 
State v. Vicars, 207 Neb. 325, 334, 299 N.W.2d 421, 427 (1980), 
we held that § 29-1919 gives the trial court “broad discretion 
under the circumstances which may exist.” In this case the trial 
court stated that its discovery orders were always conditioned 
that evidence was to be produced “if available.” Here, there was 
no contention that the destruction of the tape recording was 
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anything but routine and inadvertent. The recording was not 
required, by statute or regulation. 

Second, under the controlling case law of the U.S. Supreme 
Court, there was no violation of defendant’s fourth 
amendment rights. Trooper Johnson made the tape recording 
as preliminary notes for his official report. Defendant had 
access to the official reports. In Killian v. United States, 368 
U.S. 231, 242, 82S. Ct. 302, 7 L. Ed. 2d 256 (1961), the Court 
stated: _ 

If the agents’ notes . .. were made only for the purpose of 
transferring the data thereon . . . and if, after having 
served that purpose, they were destroyed by the agents in 
good faith and in accord with their normal practice, it 
would be clear that their destruction did not constitute an 
impermissible destruction of evidence nor deprive 
petitioner of any right. 
In the case at bar Johnson transferred the information on the 
recording to a report. There is no evidence of bad faith, nor 
does defendant so contend. In Killian, supra at 242, the Court 
also stated: “It is entirely clear that petitioner would not be 
entitled to a new trial because of the nonproduction of the 
agents’ notes if those notes were so destroyed and not in 
existence at the time of the trial.” We hold that the failure of the 
State to produce an officer’s preliminary notes or recordings is 
not a violation of the fourth amendment to the U.S. 
Constitution when those notes or recordings are transferred toa 
report and destroyed as regular practice, so long as such notes 
or recordings are not destroyed in bad faith. The trial court did 
not abuse its discretion, under the facts in this case, in 
determining that the trooper’s direct testimony was admissible 
even though the court’s discovery order had not been complied 
with. 

Johnson also testified that in his opinion, based on the field 
tests and his observations, defendant was under the influence of 
alcohol and operating a motor vehicle on the highways of 
Nebraska. That testimony was contradicted by the testimony of 
defendant’s witness, but nevertheless there was sufficient 
evidence to support the trial court’s finding that defendant was 
guilty of operating a motor vehicle while under the influence of 
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alcoholic liquor. As we held in State v. Green, 217 Neb. 70, 

75-76, 348 N.W.2d 429, 432 (1984): 
In determining the sufficiency of the evidence to sustain a 
criminal conviction, this court does not resolve conflicts 
in the evidence, pass upon the credibility of witnesses, 
determine the plausibility of explanations, or weigh the 
evidence, and a verdict rendered thereon must be 
sustained if, taking the view of such evidence most 
favorable to the State, there is sufficient evidence to 
support it. 

Defendant’s assignment of error concerning the sufficiency of 

the evidence to support the conviction is without merit. 

Insofar as defendant’s assignment of error that the trial court 
erred in admitting into evidence the results of defendant’s urine 
test because of lack of foundation, that question is not properly 
submitted for this court’s review because a proper record is not 
before us. Defendant makes references in his brief at 7 to “Title 
177 of the Nebraska Department of Health.” In the discussions 
before the trial court, that title was said to have formerly been 
“Rule 3.” Such regulation is not in the record before us, and we 
are unable to review defendant’s allegations that the methods 
prescribed in that rule were not complied with. We do not take 
judicial notice of departmental regulations in effect on the date 
of this incident. 

As stated in Nevels v. State, 205 Neb. 642, 646, 289 N.W.2d 
511, 513 (1980): “Such rules or regulations must be introduced 
in evidence and the party claiming under them has the burden 
of pleading and proving their existence and validity.” Similarly, 
in American Assn. of University Professors v. Board of 
Regents, 203 Neb. 628, 633, 279 N.W.2d 621, 624 (1979), we 
said: “Since Rule 4(B)(7) of the CIR [now Commission of 
Industrial Relations] does not appear in the record we decline to 
consider its validity or application to the facts in this case at this 
time.” 

This omission does not control the outcome of this case, 
however. Defendant has been found guilty of driving while 
under the influence of alcoholic liquor. The evidence supports 
that finding. It is not necessary that the trial court determine 
that defendant also had ten-hundredths of 1 percent or more by 
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weight of alcohol in his body fluid. State v. Weidner, 192 Neb. 
161, 219 N.W.2d 742 (1974); State v. Wenzel, 215 Neb. 395, 338 
N.W.2d 772 (1983). See, also, State v. Parker, ante p. 570, 379 
N.W.2d 259 (1986). 

No allegation is made on this appeal concerning defendant’s 
conviction of speeding. The judgment of conviction on each 
count is affirmed. 

AFFIRMED. 


JAMES D. HILL AND KENNETH L. IDEEN, IN PERSON AND FOR ALL 
PERSONS SIMILARLY SITUATED, APPELLANTS AND 
CROSS-APPELLEES, V. CITY OF LINCOLN, NEBRASKA, A MUNICIPAL 
CORPORATION, APPELLEE AND CROSS-APPELLANT. 

380 N.W.2d 296 


Filed January 24, 1986. No. 85-257. 


1. Attorney Fees: Class Actions: Proof. The burden is upon the one claiming an 
attorney fee in a class action to show that a net benefit was conferred upon the 
class. 

2. Prejudgment Interest: Claims. Prejudgment interest may be recovered on claims 
which are liquidated. A claim is liquidated if the evidence furnishes data which, 
if believed, makes it possible to compute the amount with exactness, without 
reliance upon opinion or discretion. If a reasonable controversy exists as to the 
plaintiff’s right to recover, or as to the amount of such recovery, the claim is 
generally considered to be unliquidated and prejudgment interest is not allowed. 

3. Prejudgment Interest: Declaratory Judgments: Claims. Where the existence of 
an overpayment is dependent upon an interpretation of a statute and there is a 
reasonable dispute over its meaning so as to require a suit for declaratory 
judgment in order to clarify it, a claim based upon such a determination cannot 
be said to be liquidated and no prejudgment interest would be allowed. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed as modified. 


Edward FE Carter, Jr., of Barney, Carter & Johnson, P.C., for 
appellant Shaeffer. 


J. Murry Shaeffer of Shaeffer, Boucher & Hawk, P.C., for 
appellants Hill and Ideen et al. 
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William G. Blake of Pierson, Ackerman, Fitchett, Akin & 
Hunzeker, for appellee City of Lincoln. 


Ronald Rosenberg of Rosenberg Law Offices, for appellees 
members Lincoln Police Union Local No. 544. 


Charles FE Noren, for appellees employees affected by the 
decision. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This case was brought as a class action and sought the return 
of a certain portion of wage deductions which had been 
contributed to the funding of retirement benefits for policemen 
and firemen employed by the City of Lincoln. 

The appeal on the substantive issue was decided by our 
opinion found in Hill v. City of Lincoln, 213 Neb. 517, 330 
N.W.2d 471 (1983). The effect of that decision was to entitle 
some or all of the members of the class to a refund of a part of 
their withholdings, but at the same time to mandate smaller 
retirement benefits than those previously computed. 

The present appeal is actually in two segments, involving two 
different sets of parties. Appellant J. Murry Shaeffer, the 
attorney for the “class,” claims the trial court erred in failing to 
award him an attorney fee from the “fund” which he 
generated. Appellants Hill and Ideen, on behalf of the “class,” 
object to the claimed insufficiency of prejudgment interest 
awarded by the trial court following the initial remand of the 
case. 

Appellees in the Shaeffer appeal include certain members of 
the “class” who object to the award of any attorney fee, as well 
as those policemen and firemen who opted out of the “class.” In 
the Hill-Ideen appeal the appellee is the City of Lincoln. 

A reference to the opinion cited above will reveal that for 
pension purposes the city had been withholding a portion of 
wages computed on the base pay of each employee, as well as on 
overtime pay, remuneration for holiday service, and college 
credits. In interpreting the statute, we held that sums computed 
on anything in excess of base pay must be refunded. This was 
obviously a benefit to those employees affected. However, we 
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also determined that pension benefits, which had been figured 
in the same way, must also rest on the same foundation; i.e., 
base pay rather than total remuneration. This could prove to be 
detrimental to the employees affected. 

As matters now stand, because of the disparate effect this 
litigation had upon each employee, a serious doubt must be 
entertained as to whether this was in fact a proper case for class 
litigation. However, that question has not been raised. 

A review of the record leaves little doubt that the employees 
received a benefit from this litigation. Recomputation of the 
amounts which should have been deducted from wages resulted 
in the ascertainment of refunds aggregating in excess of 
$200,000. By the same token, it cannot seriously be questioned 
that retirement benefits, which must now be computed on the 
same smaller wage figures, will be proportionately less. 
However, the record does not deal in specifics. The appellant 
Shaeffer made no effort to present evidence in that regard. It 
was his burden to show a benefit conferred upon the “class.” 
Moyer & Moyer v. State Farm Mut. Ins. Co., 190 Neb. 174, 206 
N.W.2d 644 (1973). 

In dealing with benefits to a class for the purpose of 
awarding an attorney fee, we must look to the “net” benefit. In 
Simmons v. Friday, 190 F.2d 849 (8th Cir. 1951), the court 
denied an attorney fee in litigation allegedly benefiting one of 
the parties. In doing so it stated at 851-52: 

Since G. A. Franz [the decedent] as a remainderman was 
entitled to but one-tenth of the corpus of the estate, the 
entire estate was therefore augmented ten times this 
amount, or in the amount of $871,185.70. This increase in 
the appellant’s estate was purely incidental; and the court 
must recognize the fact that G. A. Franz’s estate by this 
same litigation lost one-half of $871,185.70 or 
$435,592.85. If we subtract the “benefits”, $87,118.57, 
from the “detriment”, $435,592.85, the litigation resulted 
in a net loss to the estate of G. A. Franz of $348,474.28. 

The record does disclose testimony of several of the 
appellees’ witnesses that this particular litigation did not prove 
beneficial to the employees’ interests because of the decrease in 
pension rights. The evidence was of questionable validity 
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because of the weakness of the foundation for such opinions. 
However, the fact remains, as earlier stated, that the appellant 
Shaeffer offered no evidence at all in this regard. 

We see little difference between the burden Shaeffer has in 
this instance of showing a net benefit to the class and that of one 
trying to prove a case of lost profits in a breach of contract 
action. In the latter instance the burden of proof is not met by 
the plaintiff’s evidence of probable gross sales. It is incumbent 
upon such plaintiff to show such items as cost of merchandise, 
labor, and other expenses tending to establish net profits. Such 
items need not be proven by the defendant. 

It is the duty of the plaintiff to present some evidence from 
which the amount of loss reasonably can be computed. Raskin 
v. Seldin Dev. & Management Co., 213 Neb. 729, 331 N.W.2d 
783 (1983). 

In Midlands Transp. Co. v. Apple Lines, Inc., 188 Neb. 435, 
438, 197 N.W.2d 646, 648 (1972), this court said: 

Plaintiff testified that his gross receipts amounted to $8 to 
$10 a day before defendant began to compete but that 
subsequent to such competition his gross receipts 
amounted to only $4 or $5 a day. There was no evidence as 
to plaintiff’s business expense except the fact that he 
merely paid expenses when his gross receipts diminished. 
With language extremely applicable to the instant 
situation the court discussed the plaintiff’s burden in such 
an instance: “Plaintiff must not only show in such a case 
his right of recovery but the elements and facts which 
compose the measure of his recovery and not leave the 
jury to rove without guide or compass through the 
limitless fields of conjecture and speculation.” 

The trial court was correct in finding that the appellant 
Shaeffer failed in his burden of proving a benefit to the class. 

After hearings following the mandate from this court, the 
district court concluded that the plaintiffs’ claims were 
liquidated and that the city must pay interest. However, it 
decreed that such interest would be payable only from May 25, 
1979, the date upon which this action was filed, and until 
October 19, 1983, the date upon which the trial court concluded 
its hearing on the question of interest. 
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The district court gave no explanation of its limitation as to 
the May 25 date other than to recite that it was equitable for 
such interest to be computed only from and after that date. The 
order went on to state: “The hearing upon Plaintiffs’ attorneys 
fees having been convened on September 26 and October 19, 
1983, and continued upon the request of the Plaintiffs’ counsel, 
it is hereby ordered that prejudgment interest shall accrue and 
be due only until October 19, 1983, and no prejudgment interest 
shall thereafter accrue.” 

Prejudgment interest may be recovered on claims which are 
liquidated. A claim is liquidated if the evidence furnishes data 
which, if believed, makes it possible to compute the amount 
with exactness, without reliance upon opinion or discretion. If a 
reasonable controversy exists as to the plaintiff’s right to 
recover or as to the amount of such recovery, the claim is 
generally considered to be unliquidated and prejudgment 
interest is not allowed. Classen v. Becton, Dickinson & Co., 214 
Neb. 543, 334 N.W.2d 644 (1983). 

Neither party disputes that the amount of the claim was 
ascertainable by a simple mathematical computation, involved 
though the process might be. Additionally, there was no 
reasonable controversy over the right to recover from a factual 
basis, only as to the legal interpretation of the appropriate 
statute. 

Although its holding has been somewhat “watered down” 
throughout the intervening years, the case of Lewis v. 
Rountree, 79 N.C. 122, 128, 28 Am. R. 309, 313 (1878), has 
interesting language appropriate to this case: 

It is a rule which may be gathered from the cases that 
whenever a debtor has notice or ought to know that he 
owes a certain sum, and when he is to pay, if he fails to pay 
it, he ought to pay interest. In the present case although we 
may assume that the defendant had notice by the 
commencement of the action, that he was looked to for 
the payment of damages, yet as a fact, not only was the 
amount technically unliquidated, but owing to the 
unsettled state of the law, it was uncertain. 

At the time this litigation was commenced, neither party 
knew whether improper amounts were being withheld from 
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wages. It was necessary to bring an action to declare the rights 
of the parties before it could be determined that anyone was 
entitled to anything. The final result as expressed by the court’s 
final judgment on the mandate was not anticipated by any of 
the parties or by the trial court. Until that judgment was entered 
no city official had any authorization to step up and return the 
amount of any overpayment. It is still not known what the 
“net” overpayment, if any, might be. It could hardly be said 
that the amount due in this instance was a liquidated amount. 

We hold that where the existence of an overpayment is 
dependent upon an interpretation of a statute and there is a 
reasonable dispute over its meaning so as to require a suit for 
declaratory judgment in order to clarify it, a claim based upon 
such a determination cannot be said to be liquidated and no 
prejudgment interest would be allowed. 

The judgment of the district court is affirmed except as to 
that portion allowing prejudgment interest, which is ordered 
stricken. 

AFFIRMED AS MODIFIED. 


JERRY V. KENNEDY, APPELLEE, V. PATSY J. KENNEDY, 
APPELLANT. 
380 N.W.2d 300 


Filed January 24, 1986. No. 85-361. 


1. Child Custody: Evidence: Modification of Decree. While there are no 
hard-and-fast rules which can be set down in cases of this nature, in determining 
whether the custody of a minor child should be changed, the evidence of the 
custodial parent’s behavior during the year or so before the hearing on the 
motion to modify is of more significance than the behavior prior to that time. 
What we are interested in is the best interests of the child now and in the 
immediate future, and how the custodial parent is behaving now is therefore of 
greater significance than past behavior when attempting to determine the best 
interests of the child. 

2. Child Custody: Modification of Decree. The best interests of the children are not 
served by constant custody disputes and a shifting of custody control from one 
parent to the other. Rather, to the extent we can, we should attempt to provide 
some sense of stability for the children. 

. A decree awarding custody of minor children and fixing child 
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support payments is not subject to modification in the absence of a material 
change in circumstances occurring subsequent to the entry of the decree of a 
nature requiring modification in the best interests of the children. 

4. Child Custody: Modification of Decree: Proof. The burden of proving the 
existence of a material change of circumstances affecting the best interests of the 
children is on the party seeking modification of the custody award. 

5. Rules of the Supreme Court: Courts: Trial: Records. The rules of this court 
require the district court to provide a court reporter whenever a litigant requests 
the presence of the court reporter. 


Appeal from the District Court for Dawes County: PauL D. 
Empson, Judge. Reversed and remanded with directions to 
dismiss. 


Judy L. Raetz of Raetz & Bergfield, for appellant. 
David E. Veath of Fisher & Veath, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and COLWELL, D.J., Retired. 


KrivosHa, C.J. 

Patsy J. Kennedy (Ms. Kennedy) appeals from an order 
entered by the district court for Dawes County, Nebraska, 
changing the custody of her two minor children from herself to 
her former husband, Jerry V. Kennedy (Mr. Kennedy). We 
believe that the district court was in error, and for that reason 
we reverse and remand with directions. 

The record discloses that the parties were divorced on 
February 2, 1981. The decree entered in connection therewith 
specifically found that both parents were fit and suitable but, 
nevertheless, awarded custody of the two minor children to the 
mother. On January 24, 1985, Mr. Kennedy moved to have 
custody of the children changed to him. In the affidavit 
attached to his motion, he stated that he was previously unable 
to provide a suitable home for the children but that he is now 
able to do so. He further alleged that Ms. Kennedy had been 
cohabiting “with various different men” and that the children 
had been under stress due to their circumstances of living with 
their mother. In response Ms. Kennedy moved to have the 
father obtain or pay for health insurance for the children. The 
original decree ordered Mr. Kennedy to obtain such health 
insurance for the children, but when he quit his previous job he 
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lost his health coverage and has not since obtained any 
additional health coverage for the children. 

The evidence establishes that after the divorce Ms. Kennedy 
did, at different times, live with two men to whom she was not 
married. She also lived with her current husband for 
approximately 6 months prior to marrying him, but at the time 
of trial had been married for nearly a year and was providing a 
stable home for the children. Aside from the fact that the 
parties lived together without first marrying, there is no 
evidence to indicate that the children were in any other way 
adversely affected by the relationship. Quite to the contrary, the 
record affirmatively establishes that the children have a good 
relationship with Ms. Kennedy’s current husband and have had 
that relationship since the time he lived in the family home. The 
record further discloses that although Mr. Kennedy knew about 
Ms. Kennedy’s living arrangements, he never made complaint 
until he sought change of custody. 

Mr. Kennedy also introduced evidence that Ms. Kennedy 
permits the 14-year-old son in her custody to drink beer at 
home. Ms. Kennedy confirmed that she does permit her son to 
drink beer in front of her because she would rather have him 
drink at home in moderation than “go sneaking around 
drinking.” She further testified that, while she permits him on 
occasion to drink beer, she does not encourage her son to use 
alcohol. Additionally, the record discloses that Mr. Kennedy 
has permitted his son to chew tobacco and has, since an early 
age, provided him with the tobacco. Although the son does 
have some kidney problem, there was no evidence in the record 
to indicate that the drinking of beer in any manner medically 
affected the son. In fact, according to letters from the son’s 
doctor, the son was doing well physically. 

Mr. Kennedy further maintained that if the children were 
permitted to live with him they would obtain a better home life, 
would not be permitted to watch improper programs on 
television, and would receive a religious education, which they 
were not receiving with the mother. 

At the trial Ms. Kennedy’s counsel requested the court to 
require the presence of the court reporter to record the closing 
arguments, the remarks of the guardian ad litem, and the 
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court’s comments from the bench. The court refused to provide 
the court reporter. Unfortunately, because the court reporter 
was not present when the court denied counsel’s motion, we do 
not know the reason for the denial. In denying the motion for 
new trial, however, the district judge, on the record, said: 
I am convinced in this case that the Supreme Court, if it 
gets a look at this case, will decide the case based on the 
facts that were presented. It tries the cases de nobo [sic] on 
the record, it doesn’t care what statements a district judge, 
a trial judge makes in support of his own opinion. It just 
looks at the facts, see if they support the decision, and it 
[sic] they don’t support the decision I don’t think that 
there is anything that a judge can say in making his 
decision that will cause them to affirm him. 

We turn first to the question of whether there was a material 
change of circumstances which justified the district court’s 
changing the custody of the children. An examination of the 
record discloses that but for the fact that more than a year prior 
to the hearing seeking to change custody of the children Ms. 
Kennedy at different times lived with three men, at times when 
she was not married to any of them (though ultimately she did 
marry the last one), no other significant material change of 
circumstances occurred from the time the decree was originally 
signed. There is no evidence that the children were in any 
manner adversely affected by the living arrangements or 
exposed to any sexual activity. Where, as here, the evidence 
discloses that although the mother may have engaged in sexual 
activity with men not her husband when the children were 
home, absent a showing that the children were exposed to such 
activity or were in any manner damaged by reason of such 
activity, such sexual activity does not justify a change in 
custody. See, Krohn v. Krohn, 217 Neb. 158, 347 N.W.2d 869 
(1984); Helgenberger v. Helgenberger, 209 Neb. 184, 306 
N.W.2d 867 (1981). This is particularly true where the events 
occurred more than a year prior to the custody hearing. In 
Riddle v. Riddle, ante p. 109, 112, 375 N.W.2d 143, 145 (1985), 
we Said: 

While there are no hard-and-fast rules which can be set 
down in cases of this nature, it appears to us that in 
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determining whether the custody of a minor child should 
be changed, the evidence of the custodial parent’s 
behavior during the year or so before the hearing on the 
motion to modify is of more significance than the 
behavior prior to that time. What we are interested in is 
the best interests of the child now and in the immediate 
future, and how the custodial parent is behaving now is 
therefore of greater significance than past behavior when 
attempting to determine the best interests of the child. 
The record establishes that for at least a year prior to the 
custody hearing Ms. Kennedy was happily married and 
providing her children with a stable home environment. 

Nor does the fact that Ms. Kennedy has permitted the 
14-year-old son to occasionally drink beer constitute a material 
change of circumstance justifying a change of custody. 
Although this court does not approve of minors violating the 
laws regarding the use of either alcohol or tobacco, this court is 
not prepared to determine what is more harmful to a young 
boy, occasionally drinking beer or occasionally chewing 
tobacco, particularly in view of the fact that the Legislature has 
deemed it appropriate to provide that a minor may possess 
alcohol in his or her permanent place of residence. See Neb. 
Rev. Stat. § 53-180.02 (Reissue 1984). 

Nor does the mere fact that Mr. Kennedy now maintains that 
he has a home more stable than it was at the time of the decree 
justify removing the children from Ms. Kennedy and placing 
them with Mr. Kennedy. As we observed in Hoschar v. 
Hoschar, 220 Neb. 913, 915, 374 N.W.2d 64, 66 (1985): 

The disruption of the marriage itself is difficult enough 
for children to handle. Their custody, therefore, should 
not be a continuing “running gun battle.” The best 
interests of the children are not served by constant custody 
disputes and a shifting of custody control from one parent 
to the other. Rather, to the extent we can, we should 
attempt to provide some sense of stability for the children. 

We have frequently held that “ ‘[a] decree awarding custody 
of minor children and fixing child-support payments is not 
subject to modification in the absence of a material change in 
circumstances occurring subsequent to the entry of the decree 
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of a nature requiring modification in the best interests of the 
children.” ” Youngberg v. Youngberg, 193 Neb. 394, 396, 227 
N.W.2d 396, 397 (1975). The burden of proving the existence of 
a material change of circumstances affecting the best interests 
of the children is on the party seeking modification of the 
custody award. See Hoschar v. Hoschar, supra. An 
examination of the record fails to disclose how or in what 
manner Mr. Kennedy has met his burden. For that reason we 
find that the district court was in error in changing the custody 
of the children from Ms. Kennedy to Mr. Kennedy. 

That leaves us, then, with the question of whether the district 
court erred in denying Ms. Kennedy’s request for a court 
reporter to be present during closing arguments, statement by 
the guardian ad litem, and the decision of the court. In view of 
the fact that we have found the district court to be in error in its 
decision, addressing the question of the court reporter’s 
presence might not be relevant. Nevertheless, we address the 
issue because we believe that this matter is of sufficient public 
interest that we should comment in an effort to avoid a 
repetition of this matter. 

Contrary to the district court’s observation that the Supreme 
Court is not interested in what the district court has to say, the 
rules of this court require the district court to provide a court 
reporter whenever a litigant requests the presence of the court 
reporter. Rule 4 of the Nebraska Supreme Court Rules Relating 
to Official Court Reporters, effective October 1, 1976, and 
amended November 30, 1979, provides in part as follows: 

4. GENERAL QUALIFICATIONS AND DUTIES: 


b. The court reporter sha/l make a verbatim record of. 
the following: 


(2) The testimony or other oral proceedings. 


(4) The opening statements and closing arguments, at 
the request of counsel, any party, or the court. 
(Emphasis supplied.) 
Rule 4b requires the court reporter to make a verbatim 
recording of closing arguments when requested by counsel. The 
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district court’s refusal to permit the court reporter to perform 
the duty imposed upon the court reporter by our rules was in 
error. Furthermore, by providing in rule 4b(2) that the court 
reporter shall make a verbatim record of “[t]he testimony or 
other oral proceedings,” we intend that any portion of the 
proceedings, including comments made by the court from the 
bench, shall be recorded by the court reporter. While it is true, 
and we have previously held, that if a judge reaches a right 
decision for the wrong reason the decision will not be reversed, 
that does not mean that rule 4b(2) may be disregarded. The 
district court was in error in refusing the requests of Ms. 
Kennedy’s counsel to have a court reporter present. The parties 
are entitled to the benefits afforded to them by reason of the 
provisions of rule 4b, and the trial court may not deny those . 
benefits to the parties when a proper request is made. 

To the extent that our ruling here is contrary to our previous 
holdings in Egenberger v. National Alfalfa Dehydrating & 
Milling Co., 164 Neb. 704, 83 N.W.2d 523 (1957), 
Sandomierski v. Fixemer, 163 Neb. 716, 81 N.W.2d 142 (1957), 
or other cases to similar effect, all of which were decided prior 
to the adoption by this court of rule 4b, they are superseded by 
our holding herein. 

The decision of the district court is reversed and the cause 
remanded with directions to dismiss the application of Mr. 
Kennedy seeking to change the custody of the minor children. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


STATE OF NEBRASKA, APPELLEE, V. ELIZABETH A. HOLMAN, 
APPELLANT. 
380 N.W.2d 304 


Filed January 24, 1986. No. 85-369. 


1. Criminal Law: Theft: Words and Phrases. Theft by receiving stolen property 
consists of receiving, retaining, or disposing of stolen movable property of 
another knowing or believing that it has been stolen, unless the property was 
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received, retained, or disposed of with intention to restore it to the owner. 

2. Search and Seizure. Generally, for a seizure of property to be valid it must be 
made pursuant to a validly authorized search warrant or under exigent 
circumstances or under some other recognized exception. 

3. Motions to Suppress: Search and Seizure. A motion to suppress can only be 
made by a person who had a reasonable expectation of privacy in the area 
searched and where the evidence was seized. 

4. Police Officers and Sheriffs: Search and Seizure. An officer may seize evidence 
and contraband if it is discovered inadvertently while it is in plain view and the 
officer has a right to be in the place where he has such a view. 

5. Probable Cause: Words and Phrases. Probable cause is a flexible, commonsense 
standard. It merely requires that the facts available to the officer would warrant 
a man of reasonable caution in the belief that certain items may be contraband 
or stolen property or useful as evidence of a crime. A practical, nontechnical 
probability that incriminating evidence is involved is all that is required. 

6. Miranda Rights: Police Officers and Sheriffs. The Miranda procedures were not 
meant to preclude law enforcement personnel from performing their traditional 
investigatory functions such as general on-the-scene questioning. 

7. Investigative Stops: Motor Vehicles. Upon stopping a vehicle for a traffic 
violation, it is lawful to detain the driver while checking the registration and the 
license of the driver. 

8. Investigative Stops: Motor Vehicles: Miranda Rights. Roadside questioning of a 
driver detained pursuant to a routine traffic stop does not constitute custodial 
interrogation for purposes of Miranda. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Coleen J. Nielsen, for appellant. 


Robert M. Spire, Attorney General, and Dale A. Comer, for 
appellee. 


KrivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLWwELL, D.J., Retired. 


BOSLAUGH, J. 

The defendant, Elizabeth A. Holman, was convicted by a 
jury for theft by receiving stolen property. The offense consists 
of receiving, retaining, or disposing of stolen movable property . 
of another knowing or believing that it has been stolen, unless 
the property was received, retained, or disposed of with 
intention to restore it to the owner. Neb. Rev. Stat. § 28-517 
(Reissue 1979). The defendant was sentenced to a term of 20 
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months to 3 years. 

On appeal the defendant has assigned three errors: (1) The 
trial court erred in overruling defendant’s motion to suppress 
evidence relating to the tires because they were improperly 
seized; (2) The trial court erred in overruling the defendant’s 
motion in limine and allowing the State to elicit testimony as to 
defendant’s silence when asked about the tires; and (3) There 
was insufficient evidence as a matter of law to support 
conviction. 

The record shows that on March 26, 1984, at approximately 
12:45 a.m., the defendant was driving a 1976 Plymouth 
automobile eastbound on B Street in southwest Lincoln, 
Nebraska, when she was observed by a Lincoln police officer, 
Mark Domangue, at the corner of 8th and B Streets. Officer 
Domangue noted that the front license plate was missing from 
the automobile and that the trunk lid was up and there were 
large tires stacked in the trunk. Officer Domangue then turned 
his cruiser around and activated his red lights. He followed the 
vehicle southbound on 8th where the vehicle ran the stop sign at 
A Street. The vehicle continued without stopping for the police 
officer, ran another stop sign on 7th at A Street, and eventually 
stopped between 7th and 8th on A Street. 

After the vehicle had stopped, Officer Domangue 
approached the defendant’s car and saw the four new, large 
truck tires in the trunk. Officer Domangue asked the defendant 
for her license and registration, and also asked her whose tires 
were in the trunk. The defendant gave the officer her license 
and a certificate of title and told the officer that they were not 
her tires but that she knew who the owner was. The defendant 
also stated that she had just picked the tires up. The officer 
asked the defendant whose tires they were, and she did not say 
anything. 

The officer next asked the defendant to step out of her car, 
whereupon they walked to the rear of the vehicle and the officer 
again asked about the tires. The defendant gave the same 
responses. 

The officer then placed the defendant in the back seat of his 
cruiser and ran a driver’s history check, a check for warrants, 
and a registration check, which is the normal procedure for a 
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traffic offense stop. The officer was informed that the rear 
plate on defendant’s car was registered to another vehicle, there 
was an outstanding out-of-county warrant issued for the 
‘defendant, and that the defendant’s driver’s license had been 
suspended in Nebraska. The officer at that point called for a 
wrecker to tow the defendant’s car and placed the defendant 
under arrest for driving on a suspended license and for the 
outstanding warrant. 

The wrecker arrived, and the vehicle, with the tires still in the 
trunk, was towed to Whitney’s wrecker company. At the time 
the car was towed, the officer did not have any report that tires 
of that type had been stolen, but he requested that the towing 
company release the tires only upon proper proof of ownership. 
The officer also made a report on the incident and requested 
that the tires be checked to determine whether they were stolen 
property. 

On March 29, 1984, Officer Domangue met with Terry Klein 
of the T.0. Haas Tire Company at Whitney’s wrecker company 
to look at the tires. The T.0. Haas Tire Company is located 
about 2 miles from where the defendant was stopped on March 
26, 1984. Upon viewing the tires, Terry Klein believed that the 
tires belonged to T.O. Haas because that type of tire was not 
sold anywhere else in Lincoln. Klein later checked the inventory 
of T.O. Haas and found that four tires exactly like those he had 
seen at Whitney’s were missing. 

Based on these facts, a warrant was issued on April 5 for 
Elizabeth Holman’s arrest, and on May 16, 1984, charges were 
filed. 

The defendant contends that the sole reason for towing her 
vehicle was for the purpose of seizing the tires and that evidence 
seized in such a manner should be suppressed as violative of 
defendant’s constitutional right against unreasonable search 
and seizure. U.S. Const. amend. IV; Neb. Const. art. I, § 7. At 
the same time, the defendant concedes that the officer had a 
valid reason to stop the defendant’s vehicle and that the officer’s 
viewing of the tires was inadvertent because they were large and 
clearly visible. 

Generally, for a seizure of property to be valid it must be 
made pursuant to a validly authorized search warrant or under 
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exigent circumstances or under some other recognized 
exception. State v. Skolnick, 218 Neb. 667, 358 N.W.2d 497 
(1984). The failure to have a search warrant when evidence is 
seized does not necessarily require that the evidence be 
suppressed. State v. Searles, 214 Neb. 849, 336 N.W.2d 571 
(1983). Furthermore, a motion to suppress can only be made by 
a person who had a reasonable expectation of privacy in the 
area searched and where the evidence was seized. See, State v. 
Van Ackeren, 200 Neb. 812, 265 N.W.2d 675 (1978); State v. 
Martinez, 198 Neb. 347, 252 N.W.2d 630 (1977). There could be 
no reasonable expectation of privacy as to property in plain 
sight in a vehicle’s completely open trunk while driving on a 
public thoroughfare. 

An officer may seize evidence and contraband without a 
warrant if it is discovered inadvertently while it is in plain view 
and the officer has a right to be in the place where he has such a 
view. State v. Searles, supra; State v. Holloman, 197 Neb. 139, 
248 N.W.2d 15 (1976); State v. Romonto, 190 Neb. 825, 212 
N.W.2d 641 (1973). In effect, such activity is not a search and no 
warrant is required. State v. Resler, 209 Neb. 249, 306 N.W.2d 
918 (1981); State v. McCune, 189 Neb. 165, 201 N.W.2d 852 
(1972), cert. denied 412 U.S. 954, 93 S. Ct. 3002, 37 L. Ed. 2d 
1007 (1973). This is known as the plain view exception to the 
warrant requirement. 

In State v. Haselhorst, 218 Neb. 233, 236, 353 N.W.2d 7, 10 
(1984), we followed the U.S. Supreme Court decision in Texas 
v. Brown, 460 U.S. 730, 103 S. Ct. 1535, 75 L. Ed. 2d 502 
(1983), and enumerated the three criteria for a warrantless, 
plain view search. 

First, the police officer must lawfully make an “initial 
intrusion” or otherwise properly be in a position from 
which he can view a particular area. Second, the officer 
must discover the incriminating evidence “inadvertently,” 
.... Finally, it must be “immediately apparent” to the 
police that the items they observe may be evidence of a 
crime, contraband, or otherwise subject to seizure. 

The defendant in the present case does not claim that the first 
two criteria were not met, but contends that even though a 
woman’s driving around with four large truck tires in the trunk 
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may seem rather odd, it “does not give rise to one of a criminal 
nature. Therefore, the plain view exception to the warrant 
requirement in this case simply does not apply.” Brief for 
Appellant at 14. 

The defendant’s interpretation of the immediately apparent 
requirement of the plain view doctrine is incorrect. In State v. 
Haselhorst, supra at 237, 353 N.W.2d at 10, we held that a 
seizure of property that is in plain view “ ‘ “is presumptively 
reasonable, assuming that there is probable cause to associate 
the property with criminal activity” ’....” Furthermore, we 
stated that 

probable cause is a flexible, common-sense standard. It 
merely requires that the facts available to the officer 
would “warrant a man of reasonable caution in the 
belief,” [citation omitted] that certain items may be 
contraband or stolen property or useful as evidence of a 
crime; it does not demand any showing that such a belief 
be correct or more likely true than false. A “practical, 
nontechnical” probability that incriminating evidence is 
involved is all that is required. 
Id. (citing Texas v. Brown, supra at 742). 

The evidence in this case shows that Officer Domangue 
observed the defendant’s car with four very large truck tires in 
the trunk at 12:45 a.m. within 2 miles of the Haas tire company. 
When he turned on his red lights and attempted to stop the 
vehicle, the defendant violated two stop signs before pulling 
over. When asked whose tires were in the trunk, the defendant 
responded that they were not hers and that she knew who they 
belonged to but refused to state who owned the tires. Under a 
practical, nontechnical standard these facts gave rise to 
probable cause to associate the tires with criminal activity so 
that seizure for further investigation was lawful. 

The defendant’s second assignment of error relates to the 
trial court’s refusal to exclude Officer Domangue’s testimony 
concerning the defendant’s answers and eventual silence when 
asked who the tires belonged to. The defendant contends that 
testimony as to her statements and silence in response to the 
officer’s questions should have been suppressed because her 
freedom was restricted in such a manner that she was in custody 
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and should have been given the warnings required by Miranda 
v.Arizona, 384 U.S. 436, 88 S. Ct. 1602, 16 L. Ed. 2d 694 
(1966), prior to the questioning. The defendant also argues that 
the officer’s testimony as to her silence violated her fifth 
amendment right against self-incrimination. 

In Miranda y. Arizona, supra, the U.S. Supreme Court 
established procedural safeguards to protect a citizen’s right 
against self-incrimination. However, the Miranda decision 
distinguished preliminary investigation from _ custodial 
interrogation. Miranda applies only to interrogations initiated 
by law officers after a person has been taken into custody or 
deprived of his freedom in any significant way. State v. 
Parsons, 213 Neb. 349, 328 N.W.2d 795 (1983). “The Miranda 
procedures . . . were not meant to preclude law enforcement 
personnel from performing their traditional investigatory 
functions such as general on-the-scene questioning .. . .” State 
v. Bennett, 204 Neb. 28, 35, 281 N. W.2d 216, 220 (1979). Thus, 
“In on-the-scene investigations the police may interview any 
person not in custody and not subject to coercion for the 
purpose of determining whether a crime has been committed 
and who committed it.” State v. Dubany, 184 Neb. 337, 342, 
167 N.W.2d 556, 559 (1969); State v. Mattan, 207 Neb. 679, 300 
N.W.2d 810 (1981). 

The facts in this case do not support the defendant’s 
contention that testimony as to her statements and silence 
should have been excluded. Officer Domangue was justified in 
stopping the defendant’s vehicle because it did not have a front 
license plate and also because the defendant ran two stop signs. 
Upon stopping a vehicle for a traffic violation, it is lawful to 
detain the driver while checking the registration and the license 
of the driver. The U.S. Supreme Court recently held that 
roadside questioning of a driver detained pursuant to a routine 
traffic stop does not continue custodial interrogation for 
purposes of Miranda. Berkemer v. McCarty, 468 U.S. 420, 
104 S. Ct. 3138, 82 L. Ed. 2d 317 (1984). The Court reasoned 
that even though a driver is detained pursuant to a traffic stop, 
there must be some further action or treatment by the police to 
render the driver “in custody” and entitled to Miranda 
warnings. Berkemer, 104 S. Ct. at 3151. There was no such 
action or treatment in the present case, so testimony as to the 
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defendant’s statements and silence was admissible. 

Lastly, the defendant contends that there was insufficient 
evidence to support conviction. The law in Nebraska is clear as 
to the review of the evidence in a criminal case to determine 
whether it is sufficient to support a guilty verdict. This court 
will not resolve conflicts in the evidence, pass upon the 
credibility of the witnesses, determine the plausibility of 
explanations, or weigh the evidence. A verdict will be sustained 
if, taking the view most favorable to the State, there is sufficient 
evidence to support it. State v. Ewing, ante p. 462, 378 
N.W.2d 158 (1985); State v. Huffman, 214 Neb. 429, 334 
N.W.2d 3 (1983). Furthermore, this court will not interfere with 
a guilty verdict based upon evidence in a criminal case unless 
that evidence is so lacking in probative force that it can be said 
that, as a matter of law, the evidence is insufficient to support a 
verdict of guilty beyond a reasonable doubt. State v. Pierce and 
Wells, 215 Neb. 512, 340 N. W.2d 122 (1983); State v. Huffman, 
supra. 

The fact that the defendant was driving around at 12:45 a.m. 
with four large truck tires in the trunk of her vehicle was, at the 
outset, a suspicious circumstance. The delay in stopping the 
vehicle after the officer had turned on his red lights was an 
additional factor. The refusal to disclose the ownership of the 
tires, after stating that they did not belong to her but that she 
knew who the owner was, was a highly incriminating 
circumstance. The evidence was sufficient, if believed, to 
sustain a finding of guilty of theft by receiving stolen property 
beyond a reasonable doubt. It cannot be said that the evidence 
in this case was so lacking that, as a matter of law, it was 
insufficient to support the verdict. 

The judgment of the district court is affirmed. 

AFFIRMED. 

KrIvosHA, C.J., concurring in the result. 

I concur in the result reached by the majority in this case. I 
’ write separately, however, because I do not concur in that 
portion of the majority opinion which suggests that the officer 
had a basis either to stop the appellant or to arrest her because 
he observed four very large truck tires in the trunk at 12:45 a.m. 
The presence of the tires in the trunk was of no consequence in 
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this case. Neither was the fact that appellant, when asked about 
the tires, replied that they were not hers but she knew whose 
they were. See Brown v. Texas, 443 U.S. 47, 99S. Ct. 2637, 61 
L. Ed. 2d 357 (1979). 

The officer stopped the appellant because he observed 
appellant did not have a proper license plate, a violation of law. 
Upon stopping the vehicle and making a check, he determined 
that there was an outstanding warrant for her arrest. Having 
once arrested the appellant, there was nothing else to do with 
the vehicle except secure it by impounding it. And when, later, it 
appeared that the tires which were in plain view were stolen, the 
officer obviously had a right to take them into possession. That 
is all that is involved in this case. 


KayE LEA VANDERZEE, APPELLANT, V. BRIAN KIETH VANDERZEE, 
APPELLEE. 
380 N.W.2d 310 


Filed January 24, 1986. No. 85-628. 


1. Child Custody. Generally, before the court will permit the removal of a minor 
child from the jurisdiction, the custodial parent must satisfy the court that there 
is a legitimate reason for leaving the state and that it is in the minor child’s best 
interests to continue to live with that parent. 

. Generally, the best policy in divorce cases is to keep minor children 

within the jurisdiction, but the welfare of the child is the paramount 

consideration. 

. Community ties are an important factor to be considered in determining 
whether to allow a child to be removed from the state. 

4. Child Custody: Visitation. The effective denial of visitation rights by removal to 
another jurisdiction is a factor to be considered in determining the best interests 
of the child. 


- Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed. 


Stanley D. Cohen and Deborah K. Long, for appellant. 


Gary J. Nedved of Bruckner, O’Gara, Keating, Sievers & 
Hendry, P.C., for appellee. 
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KrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. . 


PER CuRIAM. 

The petitioner, Kaye Lea Vanderzee, appeals from the order 
of the district court denying her motion for an order permitting 
her to remove the parties’ minor child to Maryland. 

The petitioner and Brian Kieth Vanderzee were divorced in 
January of 1985. Custody of their minor child, Tyler, was 
awarded to the petitioner. The decree awarded reasonable rights 
of visitation to the respondent and, pursuant to the agreement 
of the parties, specifically provided that he would have Tyler 
from Sunday at 5 p.m. through Tuesday at 5 p.m., weekly; for a 
week at Thanksgiving or at Christmas on alternate years; on 
Father’s Day; on other alternate holidays; and for Tyler’s 
birthday on alternate years. 

On May 20, 1985, the petitioner filed her motion for 
permission to remove Tyler from the court’s jurisdiction to 
Maryland. The respondent filed objections and the trial court 
denied the motion, finding that it was not in the child’s best 
interests to be so removed. Specifically, the court found that 
because of Tyler’s age (2!/2), the desirability of residing in the 
proximity of his father and grandparents was superior to the 
petitioner’s reason for moving. The court also found that the 
child’s age would prevent the respondent from maintaining his 
parental relationship over such a physical distance. The 
petitioner’s subsequent motion for new trial was overruled. 

On appeal the petitioner contends that the trial court abused 
its discretion by denying her motion for permission to remove 
Tyler, because she had demonstrated a legitimate reason for 
leaving the jurisdiction. 

Our review on appeal is de novo on the record, and the 
judgment of the trial court will not be disturbed in the absence 
of a clear abuse of discretion. Parsons v. Parsons, 219 Neb. 
736, 365 N.W.2d 841 (1985). Where the evidence is in conflict, 
we “give weight to the fact that the trial judge observed and 
heard the witnesses and accepted one version of the facts rather 
than another.” Id. at 736, 365 N.W.2d at 842. 

Generally, before the court will permit the removal of a 
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minor child from the jurisdiction, the custodial parent must 
satisfy the court that there is a legitimate reason for leaving the 
state and that it is in the minor child’s best interests to continue 
to live with that parent. Boll v. Boll, 219 Neb. 486, 363 N.W.2d 
542 (1985). Generally, the best policy in divorce cases is to keep 
minor children within the jurisdiction, but the welfare of the 
child is the paramount consideration. Boll v. Boll, supra. 

While we recognize that “[a]n award of custody to a parent 
should not be interpreted as a sentence of immobilization,” 
Korf v. Korf, ante p. 484, 485-86, 378 N.W.2d 173, 174 
(1985), community ties are an important factor to be considered 
in determining whether to allow a child to be removed from the 
state. Boll v. Boll, supra. The record provides evidence of 
substantial family ties to grandparents, aunts and uncles, and 
cousins, all living in or near the State of Nebraska. 

The law also contemplates instate visitation by the 
noncustodial parent. Gottschall v. Gottschall, 210 Neb. 679, 
316 N.W.2d 610 (1982). The effective denial of visitation rights 
by removal to another jurisdiction is a factor to be considered in 
determining the best interests of the child. Parsons v. Parsons, 
supra. The respondent has exercised his substantial visitation 
rights on a regular basis. Since the move to Maryland would 
reduce those visits to twice a year, the respondent is justifiably 
concerned that his relationship with Tyler would suffer as a 
result. 

The petitioner testified that her reason for moving to 
Maryland is to start a cleaning service with the financial 
backing of her brother-in-law. She has arranged for full-time 
employment until her business succeeds. This backup job pays 
the same hourly wage as the part-time employment she had in 
Nebraska at the time of trial. While the appellant testified that 
she knew she could make more money in her new business in 
Maryland, there is no independent factual basis in the record to 
support her testimony. In fact, the petitioner has never started a 
business before, and she did not testify to any previous 
administrative experience. Unlike the appellant in Boll v. Boll, 
supra, the petitioner failed to show that similar opportunities 
were unavailable in Nebraska or that her proposed new 
business would create a substantial opportunity for increased 
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earnings. 

From our review of the record, we find no abuse of 
discretion by the trial court. The judgment of the district court 
is affirmed. 

AFFIRMED. 


IN RE ESTATE OF RAY WELLS, DECEASED. 

ANNA H. SMITH, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
Ray WELLS, DECEASED, APPELLANT, V. STATE OF NEBRASKA, 
APPELLEE. 

380 N.W.2d 615 


Filed January 31, 1986. No. 84-335. 


1. Partnerships. The existence of a partnership is a question of fact under the 
evidence. : 

2. Partnerships: Intent. Theintent of the parties is of prime concern in determining 
whether a partnership exists. 

3. Partnerships: Proof. The burden of establishing the existence of a partnership is 
upon the party asserting that such a relationship exists. 

4. Trial: Proof. The party charged with the burden of proof must establish by a 
preponderance of the evidence the issue essential to recovery. 

5. Partnerships: Words and Phrases. A partnership is a contract of two or more 
competent persons to place their money, effects, labor, or skill, or some or all of 
them, in lawful commerce or business, and to divide the profit or bear the loss in 
certain proportions. 


Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Affirmed. 
Joseph J. Cariotto, for appellant. 


Michael G. Heavican, Lancaster County Attorney, and 
Michael E. Thew, for appellee. 


KrivosHaA, C.J., Hastincs, and SHANAHAN, JJ., and 
BRODKEY, J., Retired, and OTtTeE, D.J. 


Orrte, D.J. 
Anna H. Smith appeals from an order of the Lancaster 
County District Court affirming an order of the Lancaster 
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County Court assessing an inheritance tax of $28,329.50 on the 
estate of Ray Wells. We affirm. 

On December 17, 1981, Anna H. Smith, as personal 
representative of the estate of Ray Wells, filed her petition in the 
Lancaster County Court claiming that she and Ray were 
partners and asking that not less than one-half the real and 
personal property of the estate be declared partnership 
property, having been held in trust by Ray for Anna. Anna 
contends that one-half of the assets did not pass to her by Ray’s 
will but, rather, are hers as a result of the partnership agreement 
with Ray and are therefore not subject to inheritance taxes 
under Neb. Rev. Stat. § 77-2001 (Reissue 1981). Anna’s interest 
in the estate is not limited to that of personal representative; she 
is also the sole recipient of the rest, residue, and remainder of 
Ray’s estate under his will. 

Also on December 17, 1981, Anna filed an inheritance tax 
worksheet, which she signed on September 22, 1981, in. which 
the taxable amount of the Wells estate was fixed at $77,888.20. 
The tax due on this amount was $11,469.88. The Lancaster 
County attorney’s office did not approve the computation, and 
subsequently Anna submitted a second worksheet, setting the 
taxable amount of the Wells estate at $181,302.78, with 
inheritance tax of $28,329.50. 

On February 9, 1982, the Lancaster County Court 
disallowed Anna’s petition and assessed the tax at $28,329.50. 
Anna appealed the order to the Lancaster County District 
Court. On February 24, 1984, the district court affirmed the 
county court’s order, and Anna now appeals to this court. 

Anna makes several assignments of error which can be 
condensed into the question of whether the district court erred 
when it determined that Anna and Ray were not partners 
during Ray’s lifetime. 

The undisputed evidence shows that Anna and Ray had 
known each other for approximately 20 years. Their 
association began when Ray was forced to abandon his 
occupation as an independent trucker. Anna convinced Ray to 
go into the hog raising business and, subsequently, a farming 
operation. Although they never married, Anna and Ray lived 
together in a house previously owned and occupied by Ray. The 
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hog operation and farm were located on a parcel of land on 
West O Street, the downpayment of which came from money 
Ray received when he sold his tractor and trailer. 

Anna and Ray worked together on the farm, sharing the 
physical labor in all respects except for tasks that Ray was 
unable to perform because of medical reasons. Anna alone kept 
the books of the farming operation. A checking account 
carrying both parties’ names was used to deposit all gross 
income received and to pay all personal expenses and costs 
incurred in the farming operation. Anna and Ray also owned 
an automobile which was titled in both names. 

The estate inventory lists two parcels of real estate, shares of 
stock, grain, and farm machinery, all titled, and in the case of 
the real estate, mortgaged, solely in the name of Ray Wells. No 
designation of a partnership appeared on any financial 
statements or accounts, and no partnership tax return was ever 
prepared or filed. After Ray’s death Anna filed a claim against 
his estate to recover a $20,000 loan to the farm operation which 
was evidenced by a promissory note signed by Ray. 

In its brief the appellee suggests that the appropriate 
standard of review in this case is for error appearing on the 
record, as required by Neb. Rev. Stat. § 25-1911 (Reissue 
1979), rather than de novo on the record, the standard 
designated in Neb. Rev. Stat. § 25-1925 (Reissue 1979) for this 
court’s review of equity cases. We do not reach the issue at this 
time because we find that, under either standard, the evidence is 
insufficient to establish that a partnership existed. 

The existence of a partnership is a question of fact under the 
evidence. Carlson v. Peterson, 130 Neb. 806, 266 N.W. 608 
(1936). The intent of the parties is of prime concern in 
determining whether a partnership exists. South Sioux City 
Star v. Edwards, 218 Neb. 487, 357 N.W.2d 178 (1984). Where 
intent is in dispute, it will be ascertained objectively from all the 
evidence and circumstances. Jd. The burden of establishing the 
existence of a partnership is upon the party asserting that sucha 
relationship exists. Johnson v. Graf, 162 Neb. 396, 75 N.W.2d 
916 (1956). 

Unlike a case where a plaintiff is claiming the existence of a 
partnership with the defendant and must establish such - 


744 221 NEBRASKA REPORTS 


partnership by clear and convincing evidence, see Carlson v. 
Peterson, supra, where, as here, a third person asserts the 
existence of a partnership, the party charged with the burden of 
proof must establish by a preponderance of the evidence the 
issue essential to recovery. In re Estate of Severns, 217 Neb. 803, 
352 N.W.2d 865 (1984) (citing Davis v. Landis Outboard 
Marine Co., 179 Neb. 391, 138 N.W.2d 474 (1965)). 

Neb. Rev. Stat. § 67-306 (Reissue 1981) provides in part that 
“[a] partnership is an association of persons organized as a 
separate entity to carry on a business for profit.” In South 
Sioux City Star v. Edwards, supra, we further defined a 
partnership as “ ‘ “a contract of two or more competent 
persons to place their money, effects, labor, skill, or some or all 
of them, in lawful commerce or business, and to divide the 
profit or bear the loss in certain proportions.” ’ ” (Emphasis 
supplied.) 218 Neb. at 490, 357 N.W.2d at 180 (quoting Baum v. 
McBride, 143 Neb. 629, 10 N.W.2d 477 (1943)). 

Neb. Rev. Stat. § 67-307 (Reissue 1981) also provides 
standards to determine the existence of a partnership. The 
statute reads in part: 

In determining whether a partnership exists, these rules 
shall apply: 


(2) Joint tenancy, tenancy in common, tenancy by the 
entireties, joint property, common property, or part 
ownership does not of itself establish a partnership, 
whether such co-owners do or do not share any profits 
made by the use of the property. 

(3) The sharing of gross returns does not of itself 
establish a partnership, whether or not the persons sharing 
them have a joint or common right or interest in any 
property from which the returns are derived. 

(4) The receipt by a person of a share of the profits of a 
business is prima facie evidence that he is a partner in the 
business... . 

With these guidelines in mind we find the county court’s 
assessment of the evidence in this case to be correct. The 
evidence shows that Anna and Ray associated in the operation 
of an agricultural business for approximately 20 years. During 
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this association, Anna kept the books of the business and was 
an active participant in a wide variety of activities necessary toa 
successful farming operation. The gross income from the farm 
was deposited in an account titled jointly in Anna’s and Ray’s 
names. These funds were used to pay the personal expenses of 
both parties and to pay the business expenses of the farm. The 
evidence also shows that Ray’s original contribution of $7,000 
from the sale of his tractor and trailer was the money used for a 
downpayment on the land where the farming operation was 
located. From the proceeds of the farm came most of the 
property included in Ray’s estate. 

Based upon this evidence, Anna argues that she and Ray 
were partners in the farming business. In In re Estate of 
Carman, 213 Neb. 98, 327 N.W.2d 611 (1982), the surviving 
spouse posited a similar argument based upon evidence of her 
work on the family farm. Although the facts and legal 
propositions differed from those at hand, we nonetheless find 
the reasoning in Carman appropriate. In Carman the court 
' determined that the contribution of the wife relative to her 
work on the farm was not a contribution “in money’s worth” as 
required by Neb. Rev. Stat. § 30-2313 (Reissue 1979) such that 
one-half the value of the farm production and jointly acquired 
personalty should be excluded from the augmented estate and 
set aside as Mrs. Carman’s separate property. We said at 101, 
327 N.W.2d at 614: 

From these facts appellee argues that she did more than 
merely perform as a farmwife; that in fact she functioned 
as a partner in the farming operation, or in any event did 
at least as much as would a hired hand; and, thus, one-half 
of the items of farm production and other items of 
personalty were to be treated as being owned by her 
outright. We, as did the District Court, disagree. 

While the evidence in the instant case may indeed prove the 
existence of an understanding between Anna and Ray to 
contribute their labor and skills to the operation of a farm, it 
does not establish that the farm was intended to operate as a 
partnership. According to § 67-307(4), the receipt of a share of 
the profits of a business is prima facie evidence of a 
partnership. In South Sioux City Star v. Edwards, 218 Neb. 
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487, 490, 357 N.W.2d 178, 180 (1984), we elaborated on this 
statutory directive: 

The sharing of profits is a primary factor to be 
considered in ascertaining the intention of the parties. 
Frisch v. Svoboda, 182 Neb. 825, 157 N.W.2d 774 (1968), 
held that the absence of a mutual interest in the profits or 
benefits of an undertaking is conclusive that a partnership 
does not exist. 

The evidence indicates only that the money made from the 
farm was intended to be used to support the personal and 
business needs of the parties and the farm. It does not indicate 
that Anna had a direct right to a certain percentage of the 
farm’s profits. See South Sioux City Star, supra. We also find 
significant the fact that Ray was solely liable on the 
indebtedness against property that Anna now claims as 
partnership property. Perhaps the most telling indicator of the 
parties’ intent is the fact that Anna loaned $20,000 to the 
operation but then filed a claim in Ray’s estate for repayment in 
full. These facts do not indicate an intent “to divide the profit 
or bear the loss in certain proportions.” South Sioux City Star, 
supra. 

For these reasons the judgment of the Lancaster County 
District Court assessing inheritance tax in the amount of 
$28,329.50 is affirmed. 

AFFIRMED. 


JACQUELINE CRAIG, APPELLEE, V. HASTINGS STATE BANK, A 
BANKING CORPORATION, APPELLANT. 
380 N.W.2d 618 


Filed January 31, 1986. No. 84-622. 


1, Contracts. While a court is not free to speculate about terms absent from a 
written contract and will not rewrite a contract which expresses the intent of the 
parties, a court will construe uncertain, indefinite, or ambiguous terms in a 
written contract. 

2. . Where a questioned clause in a written contract may be fairly 
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interpreted in more than one way, there is ambiguity to be resolved by acourt asa 

matter of law. 

. When contractual language is ambiguous, a court will construe such 

language against the party preparing the contract, especially where the language 

is embodied in a preprinted form. 

. Although a provision is not ambiguous merely because such provision is 

general enough to encompass more than one transaction or option, virtually 

unlimited breadth of a contractual provision cannot be ignored in assessing 
ambiguity in a provision. 

. Where specific terms characterizing or enumerating a class are followed 
by general words capable of including more than the class specified, the general 
terms are construed to refer to the same nature or kind as that of the class 
specified. 

6. Contracts: Banks and Banking: Joint Accounts. Under Neb. Rev. Stat. 
§ 30-2703(a) (Reissue 1979), a joint account belongs, during the lifetime of all 
parties, to the parties in proportion to the net contributions by each to the sums 
on deposit, unless there is clear and convincing evidence of a different intent. 

7. Contracts: Banks and Banking: Debtors and Creditors: Joint Accounts. Under 

Neb. Rev. Stat. § 30-2713 (Reissue 1979) and in the absence of an agreement 

otherwise providing, a bank can set off the debt of a depositor having an account 

with the bank, but only to the extent of the debtor’s present beneficial interest in 
that account. When there is a joint account and proof of net contributions, the 
amount of the debtor’s beneficial interest in such joint account is determined by 
the net contributions rule required by Neb. Rev. Stat. §§ 30-2703(a) and 
30-2701(6) (Reissue 1979). 


: : . Under the net contributions rule of Neb. Rev. 
Stat. § 30-2703(a) (Reissue 1979) and in the absence of an agreement otherwise 
providing, if it is established that a nondebtor party to the account has funded all 
or part of the beneficial interest in an account, a bank has no right of setoff 
neat the benrticial interest contributed by the nondebtor depositor. 

. In the absence of an agreement otherwise 
providing, if a person has a present right to withdraw funds from a joint account 
and is indebted to the financial institution where the account is maintained, the 
financial institution has a right to set off against such indebtedness the debtor’s 
beneficial interest in the account as determined by the net contributions rule of 
ownership in accordance with Neb. Rev. Stat. §§ 30-2703 and 30-2701(6) 
(Reissue 1979). 


Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Affirmed. 


Dale A. Norris of Whelan, Foote & Scherr, PC., for 
appellant. 


Cunningham, Blackburn, VonSeggern, Livingston & 
Francis, for appellee. 
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KrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ. 


SHANAHAN, J. 

Hastings State Bank (HSB) appeals a judgment for damages 
awarded after a bench trial in the district court for Adams 
County regarding Jacqueline Craig’s action for HSB’s 
conversion of her joint bank account. We affirm. 

With money inherited from her husband, Jacqueline Craig 
acquired a certificate of deposit for $15,000 from Home 
Federal Savings and Loan Association in Hastings. As the sole 
payee named on the Home Federal certificate, Jacqueline 
redeemed that certificate on June 30, 1981, and that same day 
used the redemption proceeds to purchase HSB’s money market 
certificate No. 10829 in the amount of $15,000. 

HSB’s certificate, a preprinted instrument drafted by HSB 
and utilized as the standard form for the bank’s money market 
certificates, contained the following clause: 

On certificates made in joint survivorship, the bank 
may deem either or any of said payees, or the survivor or 
survivors as the absolute owner for purposes of payment, 
presentation and transfer of this certificate, payment of 
interest hereon, the giving or receiving of notice or any 
other action affecting this certificate. 

HSB issued certificate No. 10829 payable to Jacqueline and 
her two sons, Russell Craig and Steven Craig, with rights of 
survivorship. Neither of Jacqueline’s sons knew she had 
purchased the certificate, and neither made any contribution to 
purchase the certificate. In its letter on June 26, 1982, HSB 
notified Jacqueline and her sons that the bank “under the setoff 
provision of a promissory note from Steve Craig to the 
Hastings State Bank, certificate of deposit #10829 and the 
accumulated interest thereon has been applied to the balance of 
the note.” 

On May 9, 1983, Craig filed her petition alleging that HSB 
had “unlawfully converted the proceeds” of the money market 
certificate. In its answer HSB responded that the contract terms 
of the certificate permitted HSB “to pay or otherwise treat any 
of the named owners as absolute owners” of the certificate. The 
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district court, after finding that “the entire beneficial interest in 
the Certificate of Deposit belongs to the Plaintiff, Jacqueline 
Craig,” and that “the provision in the Certificate of Deposit 
providing ‘or any other action affecting this certificate’ is void 
and must be construed against Defendant Bank as draftor [sic] 
of the instrument,” entered judgment in Jacqueline’s favor for 
$15,000 and interest. 

HSB contends the district court erred in (1) declaring the 
money market certificate’s wording, “or any other action 
affecting this certificate,” void, (2) construing the certificate’s 
contractual clause adversely to HSB, and (3) failing to 
recognize HSB’s contractual and statutory right to set off the 
certificate of deposit against the indebtedness of one of the 
certificate’s named payees. 

HSB’s assignments of error require examination of a bank’s 
right, whether by contract or statute, to set off against a joint 
account the debt owed the depository bank by a debtor who has 
not contributed to the account subjected to such setoff. 

In Uttecht v. Norwest Bank of Norfolk, ante p. 222, 225, 376 
N.W.2d 11, 13 (1985), we construed the language of a 
contractual provision conferring a bank’s right to “charge to or 
offset against any amount then on deposit in any account 
(including a savings certificate) . . . any and all debts or 
liabilities . . . then owed to [the] Bank by [the] depositor or, in 
the case of a multiple-party account, by any party to such 
multiple-party account.” In Uttecht we held, under Neb. Rev. 
Stat. § 30-2713 (Reissue 1979), a bank can by contract obtain a 
right to set off the full amount of a debt owed the bank by one 
of the parties to a joint account, notwithstanding a possibly 
different result from strictly statutory provisions for a bank’s 
setoff. Therefore, if the wording of the questioned clause in 
HSB’s money market certificate confers on HSB the right to set 
off Steven’s debt against the joint account with Jacqueline, 
Uttecht requires reversal of the district court’s judgment. 

HSB contends the phrase “any other action affecting this 
certificate” encompasses “all types of actions,” including 
HSB’s right to setoff against the joint account, because Steven 
is an absolute owner of the account. Jacqueline maintains that 
the phrase is not clear enough to create the contractual right to 
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setoff. 

Our initial inquiry is governed by basic rules for construing 
contracts. A court is not free to speculate about terms absent 
from a written contract. See Kansas-Nebraska Nat. Gas Co. v. 
Swanson Bros., 215 Neb. 398, 338 N.W.2d 774 (1983). Where 
the parties have clearly expressed an intent to accomplish a 
particular result, it is not the province of a court to rewrite a 
contract to reflect the court’s view of a fair bargain. See, 
Gunset v. Mossman, 196 Neb. 529, 243 N.W.2d 783 (1976); 
Richardson v. Waterite Co., 169 Neb. 263, 99 N.W.2d 265 
(1959). On the other hand, a court will construe uncertain, 
indefinite, or ambiguous terms in a written contract. See, 
Pawnee Plastics, Inc. v. American Savings Co., 210 Neb. 131, 
313 N.W.2d 262 (1981); Metropolitan Utilities Dist. v. Fidelity 

.& Deposit Co., 200 Neb. 635, 264 N.W.2d 854 (1978); 
Timmerman Bros., Inc. v. Quigley, 198 Neb. 129, 251 N.W.2d 
877 (1977). In Denis v. Woodmen Acc. & Life Co., 214 Neb. 
495, 498, 334 N.W.2d 463, 465 (1983), we stated that “absence 
of articulation accounts for ambiguity” and held that where a 
questioned clause in a written contract may be fairly interpreted 
in more than one way, there is ambiguity to be resolved by a 
court as a matter of law. When contractual language is 
ambiguous, a court will construe such language against the 
party preparing the contract, especially where the language is 
embodied in a preprinted form. See, DaLee Realty, Inc. v. 
Kuhl, 209 Neb. 6, 305 N.W.2d 891 (1981); Baltes v. Hodges, 207 
Neb. 740, 301 N.W.2d 92 (1981). The policy and rationale for 
construction adverse to a drafter are expressed in comment a. to 
Restatement (Second) of Contracts § 206 at 105 (1981): 

Where one party chooses the terms of the contract, he is 
likely to provide more carefully for the protection of his 
own interests than for those of the other party. He is also 
more likely than the other party to have reason to know of 
uncertainties of meaning. Indeed, he may leave meaning 
deliberately obscure, intending to decide at a later date 
what meaning to assert. In cases of doubt, therefore, so 
long as other factors are not decisive, there is substantial 
reason for preferring the meaning of the other party. The 
rule is often invoked in cases of standardized contracts 
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and in cases where the drafting party has a stronger 
bargaining position, but it is not limited to such cases. 

Is the certificate’s phrase “any other action affecting this 
certificate” ambiguous, requiring construction adverse to HSB 
as drafter of the instrument? The answer to that question must 
be gleaned from the contents of the particular phrase in relation 
to other wording of the entire certificate provision. If the 
particular phrase, when considered in the context of the entire 
certificate provision “as a whole,” is susceptible to being 
reasonably understood in more than one sense, the phrase is 
ambiguous. See, Lovelace v. Stern, 207 Neb. 174, 297 N.W.2d 
160 (1980); Smith v. Wrehe, 199 Neb. 753, 261 N.W.2d 620 
(1978). Although a provision is not ambiguous merely because 
such provision is general enough to encompass more than one 
transaction or option, see, Wilke v. Eau Claire First Fed. Sav. & 
Loan, 108 Wis. 2d 650, 323 N.W.2d 179 (1982), and Truck Ins. 
Exch. v. Marks Rentals, 288 Md. 428, 418 A.2d 1187 (1980), the. 
Virtually unlimited breadth of a contractual provision cannot 
be ignored in assessing ambiguity in a provision. The phrase 
“any other action affecting this certificate” is not a paragon of 
precision. Although we certainly cannot disagree with HSB that 
the questioned phrase encompasses “all types of actions,” we 
do not accept HSB’s somewhat dogmatic declaration that the 
particular phrase compels but one conclusion--HSB’s right to 
setoff. One must focus on the key word in the phrase examined, 
namely, action. HSB has not directed us to any meaning given in 
a judicial decision or dictionary which includes setoff as the 
meaning of action. Our research indicates many meanings of 
action, ranging from “a deliberative or authorized proceeding” 
to “a voluntary act of will that manifests itself externally” and 
“the entire process of betting including essentially the offering 
and acceptance of a bet and determination of a winner.” 
Webster’s Third New International Dictionary, Unabridged 21 
(1981). The last-given meaning of action probably would not 
apply to activity in better banking circles but does point out the 
varied meanings of action. Consequently, as used in HSB’s 
certificate, the word action is ambiguous. Where specific terms 
characterizing or enumerating a class are followed by general 
words capable of including more than the class specified, the 
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general terms are construed to refer to the same nature or kind 
as that of the class specified. See, Coad v. London Assurance 
Corporation, 119 Neb. 188, 227 N.W. 925 (1929); United Cal. 
Bank v. Prudential Ins. Co., etc., 140 Ariz. 238, 681 P.2d 390 
(1983); Employers Liability Assurance Corp. v. Morse, 261 
Minn. 259, 111 N.W.2d 620 (1961). The words preceding “any 
other action affecting this certificate” describe situations 
involving delivery of funds (payment) to a named payee on 
surrender or redemption of the certificate, payment of interest 
earned on the certificate, and transmission of the information 
pertinent to the certificate. Thus, we construe the meaning of 
the word action, as used in HSB’s certificate and for the 
question presented to us, to mean the bank’s delivery of funds 
(payment) to a named payee on surrender or redemption of its 
certificate of deposit, payment of interest earned on a 
certificate, and the transmission of information pertinent to 
the certificate. Our construction of the phrase excludes setoff, 
which, in relation to a certificate of deposit, is a bank’s 
counterdemand against funds deposited in the bank, reducing 
the amount payable from the funds held by the bank. We note, 
however, that the bank in Uttecht v. Norwest Bank of Norfolk, 
ante p. 222, 376 N.W.2d 11 (1985), used the word offset in 
describing the depository bank’s contractual right to charge an 
account held jointly by the depository’s debtor and another. A 
similar, modest expansion of HSB’s commercial vocabulary 
would have eliminated the problem in this case. 

Although the district court seems to have determined that the 
questioned wording in HSB’s certificate is against public policy 
and, consequently, void, we do not conclude that an agreement 
such as that attempted by HSB is necessarily, in and of itself, 
against public policy. The district court was, nevertheless, 
correct in construing the certificate against HSB and 
determining that HSB’s certificate did not provide for setoff. 

Although HSB did not have a contractual right of setoff, we 
must still determine whether Nebraska statutes give HSB aright 
of setoff concerning the joint account in this case. We are 
confronted, at the outset, with an apparent inconsistency in the 
pertinent portion of the statutory scheme regulating 
multiple-party bank accounts. See Neb. Rev. Stat. §§ 30-2701 


CRAIG v. HASTINGS STATE BANK 753 
Cite as 221 Neb. 746 


to 30-2713 (Reissue 1979). 

“Joint account means an account payable on request to one 
or more of two or more parties whether or not mention is made 
of any right of survivorship.” § 30-2701(4). Under 
§ 30-2703(a), which sets forth the “net contributions” rule 
applicable to joint accounts, “[a] joint account belongs, during 
the lifetime of all parties, to the parties in proportion to the net 
contributions by each to the sums on deposit, unless there is 
clear and convincing evidence of a different intent.” No 
reasonable person would attach a meaning for “belongs to,” as 
used in § 30-2703(a), other than “to be the property of” a 
person. See Webster’s Third New International Dictionary, 
Unabridged 201 (1981). 

Section 30-2703 

reflects the assumption that a person who deposits funds 
in a multiple-party account normally does not intend to 
make an irrevocable gift of all or any part of the funds 
represented by the deposit. Rather, he usually intends no 
present change of beneficial ownership. . . . 

. . . The theory of these sections is that the basic 
relationship of the parties is that of individual ownership 
of values attributable to their respective deposits and 
withdrawals; the right of survivorship which attaches 
unless negated by the form of the account really is a right 
to the values theretofore owned by another which the 
survivor receives for the first time at the death of the 
owner. That is to say, the account operates as a valid 
disposition at death rather than as a present joint tenancy.. 

Comment for § 30-2703. 

Section 37-2701(6) defines “net contribution,” namely: 

Net contribution of a party to a joint account as of any 
given time is the sum of all deposits thereto made by or for 
him, less all withdrawals made by or for him which have 
not been paid to or applied to the use of any other party, 
plus a pro rata share of any interest or dividends included 
in the current balance. 

Section 30-2713 delineates a bank’s right of setoff: 

Without qualifying any other statutory right to setoff 
or lien and subject to any contractual provision, if a party 
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to a multiple-party account is indebted to a financial 
institution, the financial institution has a right to setoff 
against the account in which the party has or had 
immediately before his death a present right of 
withdrawal. The amount of the account subject to setoff is 
that proportion to which the debtor is, or was immediately 
before his death, beneficially entitled, and in the absence 
of proof of net contributions, to an equal share with all 
parties having present rights of withdrawal. 

Under § 30-2713 a bank can set off the debt of a depositor 
having an account with the bank, but only to the extent of the 
debtor’s present beneficial interest in that account. When there 
is a joint account and proof of net contributions, the amount of 
the debtor’s beneficial interest in such joint account is 
determined by the net contributions rule required by 
§§ 30-2703(a) and 30-2701(6). In the absence of proof of net 
contributions, the debtor is presumed to have an equal interest 
with other parties having a present right of withdrawal 
regarding the account. However, under the net contributions 
tule of § 30-2703(a) and in the absence of an agreement 
otherwise providing, if it is established that a nondebtor party 
to the account has funded all or part of the beneficial interest in 
an account, a bank has no right of setoff against the beneficial 
interest contributed by the nondebtor depositor. Within the 
purview of §§ 30-2703(a), 30-2701(6), and 30-2713, the 
uncontroverted facts disclose that Jacqueline funded the entire 
account and do not show that she intended to give either of her 
sons a present beneficial interest in the account reflected by the 
certificate. Therefore, HSB possessed no statutory right to set 
off Steven’s debt against the account held jointly by Jacqueline, 
Russell, and Steven. 

However, confusion about setoffs seems to stem from 
§ 30-2702: 

The provisions of sections 30-2703 to 30-2705 
concerning beneficial ownership as between parties, or as 
between parties and P.O.D. payees or beneficiaries of 
multiple-party accounts, are relevant only to 
controversies between these persons and their creditors 
and other successors, and have no bearing on the power of 
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withdrawal of these persons as determined by the terms of 
account contracts. The provisions of sections 30-2708 to 
30-2713 govern the liability of financial institutions who 
make payments pursuant thereto, and their setoff rights. 

HSB argues that, since § 30-2702 limits application of 
§ 30-2703 only to controversies between parties to the account, 
the net contributions rule has no bearing upon the bank’s right 
of setoff. 

In interpreting legislation a court must attempt to construe a 
particular statute in conjunction with other statutes dealing 
with the same subject matter. See, Beatrice Manor v. 
Department of Health, 219 Neb. 141, 362 N.W.2d 45 (1985); 
Malone v. Benson, 219 Neb. 28, 361 N.W.2d 184 (1985). 
However, a court must also, if possible, divine the intent of the 
Legislature from the plain and ordinary meaning of the 
statutory language. See, Jn re Interest of K.S., 216 Neb. 926, 
346 N.W.2d 417 (1984); State Farm Mutual Auto Ins. Co. v. 
Fitzgerald, 214 Neb. 226, 334 N.W.2d 168 (1983). 

The plain language of § 30-2713 provides the essential and 
indispensable determinant of a bank’s right of setoff—the - 
debtor’s present beneficial interest in the account measured by 
the proven net contributions of the parties to the account. 
Section 30-2702 does state that the provisions of §§ 30-2703 to 
30-2705 are only relevant to disputes involving parties to the 
account, but does not specifically preclude a subsequent 
statutory section from incorporating the net contributions rule 
and, in fact, specifically refers to § 30-2713 as the statutory 
section governing a bank’s setoff right. The language of 
§ 30-2702 hardly compels us to ignore the clear mandate of 
§ 30-2713. 

Section 30-2708 provides additional guidance in ascertaining 
the import of § 30-2702. Section 30-2708 states as follows: 

Financial institutions may enter into multiple-party 
accounts to the same extent that they may enter into 
single-party accounts. Any multiple-party account may be 
paid, on request, to any one or more of the parties. A 
financial institution shall not be required to inquire as to 
the source of funds received for deposit to a 
multiple-party account, or to inquire as to the proposed 
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application of any sum withdrawn from an account, for 
purposes of establishing net contributions. 
As a result of the account contract authorized by § 30-2708, a 
bank may, without incurring liability, make payments from a 
joint account to any individual named in the account contract, 
regardless of the withdrawing individual’s beneficial interest in 
the account. Section 30-2702, by stating that the provisions of 
§§ 30-2703 to 30-2705 “have no bearing on the power of 
withdrawal . . . as determined by the terms of account 
contracts,” obviously reflects the Legislature’s intention, 
manifested in § 30-2708, to insulate banks from liability in 
making payments from a joint account. Similarly, the comment 
to § 30-2702 notes that the standards governing the relationship 
between parties to multiple-party accounts are distinct from the 
standards regulating the financial institute-depositor 
relationship in order to ‘“‘achieve the degree of definiteness that 
financial institutions must have in order to be induced to offer 
multiple-party accounts for use by their customers.” Although 
§ 30-2702 restricts the net contributions rule of § 30-2703(a) to 
disputes between and among parties to a joint account, the 
language of and comment to § 30-2702 compel the conclusion 
that § 30-2702 seeks only to insure that the beneficial interests 
of the parties have no bearing upon the bank’s liability for 
making payment from the account. See, also, comment to 
§ 30-2703 (§ 30-2708 protects a bank “without reference to 
whether a withdrawing party may be entitled to less than he 
withdraws as against another party”). We cannot imagine the 
Legislature would act so unreasonably and contrary to basic 
fairness as to intend that § 30-2702 would subject one’s 
property to pay the debt of another without agreement for such 
disposition. 
As expressed in Erhardt v. Leonard, 104 Idaho 197, 200, 657 
P.2d 494, 497 (1983): 
A joint savings account is a contractual agreement 
between a financial institution and the named depositors. 
... Account contracts, such as the joint savings account in 
this case, define the power of withdrawal held by each 
party to the account, as a means of protecting the 
financial institution. . . . But the actual ownership of the 
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funds in the account is not affected by the account 
contract. 

While a bank’s payment made pursuant to statute discharges 
the bank from all claims for the amounts paid whether such 
payment is consistent with the beneficial ownership of the 
account as between the parties, the bank, as a creditor availing 
itself of setoff pursuant to § 30-2713, must look to the debtor’s 
beneficial interest in a joint account. We hold that, in the 
absence of an agreement otherwise providing, if a person has a 
present right to withdraw funds from a joint account and is 
indebted to the financial institution where the account is 
maintained, the financial institution has a right to set off 
against such indebtedness the debtor’s beneficial interest in the 
account as determined by the net contributions rule of 
ownership in accordance with §§ 30-2703 and 30-2701(6). 

According to the record before us, Jacqueline made the 
entire contribution to the account reflected by HSB’s certificate 
payable jointly to Jacqueline and her sons. The “sum of all 
deposits” made by Steven is zero. Correspondingly, Steven had 
no present beneficial interest, that is, ownership, regarding the 
bank account held jointly with his mother and brother. Absence 
of Jacqueline’s contractual authorization and lack of Steven’s 
beneficial interest defeat the bank’s right to setoff against the 
joint account existing in the present case. 

The judgment of the district court is in all respects correct 
and is, therefore, affirmed. 

AFFIRMED. 


GIFFORD-HILL & CoMPANY, INC., A DELAWARE CORPORATION, 
APPELLEE, V. JACK W. STOLLER AND BETTY M. STOLLER, 
APPELLANTS. 

380 N.W.2d 625 


Filed January 31, 1986. No. 84-831. 


1. Debtors and Creditors: Conveyances: Fraud: Equity: Appeal and Error. An 
action to declare a conveyance fraudulent as to a creditor invokes equity 
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jurisdiction of a court. On appeal an equitable action for declaration of a 
fraudulent conveyance is a trial of factual questions de novo on the record, 
subject to the rule that where credible evidence is in conflict on material issues of 
fact, the Supreme Court will consider the fact that the trial court observed the 
witnesses and accepted one version of the facts over another. 

2. Debtors and Creditors: Conveyances: Fraud: Proof. Under Neb. Rev. Stat. 
§ 36-401 (Reissue 1978), the burden of proof is on a creditor to prove, by clear 
and convincing evidence, that a debtor intended to hinder, delay, or defraud the 
creditor by an alleged fraudulent conveyance. 

3. Debtors and Creditors: Conveyances: Fraud: Intent: Proof. Regarding intent to 
hinder, delay, or defraud required under Neb. Rev. Stat. § 36-401 (Reissue 
1978), intent, as any other subjective state or mental element, may be proved by 
circumstantial or direct evidence. 

4. Debtors and Creditors: Conveyances: Fraud: Intent. Good faith, among other 
characteristics, encompasses an absence of or freedom from intent to defraud. A 
lack of good faith is demonstrated by a transferee’s participation in a plan to 
hinder creditors, even though the transfer may be supported by adequate 
consideration. 

5. Debtors and Creditors: Conveyances: Fraud: Intent: Consideration. In the case 
of intent established under Neb. Rev. Stat. § 36-401 (Reissue 1978), 
consideration given by the grantee or transferee becomes immaterial and does 
not preclude a finding that a debtor intended to hinder, delay, or defraud a 
creditor, lest the law approve acquisition of property tainted with fraud. 
Adequate consideration given by a grantee with fraudulent intent will not 
sustain a conveyance against a creditor’s claim to set aside a transaction pursuant 
to § 36-401. 


Appeal from the District Court for Scotts Bluff County: 
Rosert O. Hipre, Judge. Affirmed. 


Donn C. Raymond of Raymond, Olsen, Ediger & Ballew, 
PC., for appellants. 


David C. Nuttleman of Holtorf, Kovarik, Nuttleman, 
Ellison, Mathis & Javoronok, P.C., for appellee. 


BosLAUGH, HASTINGS, SHANAHAN, and GRANT, JJ., and 
BRODKEY, J., Retired. 


SHANAHAN, J. 

The district court for Scotts Bluff County entered judgment 
that real estate conveyances by Jack W. Stoller to his wife, Betty 
M. Stoller, were fraudulent conveyances made with intent to 
hinder Gifford-Hill & Company, Inc., a creditor of Jack Stoller. 
We affirm. 

In January 1978 Jack Stoller and David Deines formed 
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Western Irrigation Systems, Inc. Of Western Irrigation’s capital 
stock, Stoller, as president and sales manager, owned 60 percent 
and Deines, as secretary-treasurer and general manager, owned 
40 percent. Western Irrigation’s contemplated business was 
design, sale, installation, and service of irrigation systems and 
supplying other products for agricultural use. To commence 
business, on January 23, 1978, Western Irrigation obtained a 
loan from the Gering National Bank & Trust Company for 
$252,000, which was guaranteed by the Small Business 
Administration. Although Western Irrigation had given the 
bank a promissory note secured by a mortgage on corporate 
assets, the bank required additional security for the loan to 
Western Irrigation, namely, Jack’s personal guaranty of 
Western Irrigation’s note, as well as mortgages from Stollers on 
three of five tracts of real estate owned jointly by Jack and | 
Betty, including the Stoller home. The bank required similar 
security from Deines. 

Late in 1979, when Western Irrigation experienced a 
“financial crisis,” and the bank became “jumpy,” officials of 
the bank and SBA demanded liquidation of Western 
Irrigation’s assets. In January 1980 Western Irrigation went out 
of business. To forgo foreclosure of mortgages on Stollers’ 
three tracts of real estate and as additional security concerning 
Jack’s guaranty of Western Irrigation’s promissory note, the 
bank requested that Stollers assign their interest in a contract 
for the purchase of a Wyoming farm. As later testified by 
Stollers, sometime before January 25, 1980, Jack and Betty 
reached an oral agreement that Betty would assume 
responsibility for all Jack’s indebtedness on account of his 
involvement with Western Irrigation, especially any balance of 
indebtedness to the bank and SBA which might remain after 
liquidation of Western Irrigation’s assets. As a part of that oral 
assumption agreement, Jack agreed to convey all his real estate 
to Betty. On January 25 Stollers gave the bank their written 
assignment of the Wyoming contract. That assignment 
contained a cancellation provision in the event Western 
Irrigation’s debt was paid to the bank. However, Jack and Betty 
did not tell anyone about their assumption agreement and did 
not prepare any memorandum containing such assumption 
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agreement. 

On February 4, 1980, Gifford-Hill filed suit against Western 
Irrigation to collect an unpaid account for $157,849.09 and 
named Deines and Jack Stoller as defendants with Western 
Irrigation. Jack and Deines were joined as defendants due to 
their personal guaranty regarding Western Irrigation’s account 
with Gifford-Hill. The sheriff, on February 7, served summons 
in the Gifford-Hill case on Jack Stoller personally at Stollers’ 
home. On February 13, by warranty deed, Jack conveyed his 
interest in five tracts of real estate, that is, all the real estate 

owned by Jack and Betty Stoller jointly, to Betty Stoller 
individually for $1 and “other valuable consideration.” 
Western Irrigation’s physical assets were sold at auction on 
April 23, but the sale resulted in a deficiency concerning the 
amount owed to the bank. Betty later gave her promissory 
notes to the bank and SBA concerning that deficiency after 
liquidation of Western Irrigation’s assets. In September 1981 
Jack Stoller consented to judgment against him for $157,849.09 
in the suit brought by Gifford-Hill. Execution on Gifford-Hill’s 
judgment was issued on January 18, 1982, but returned wholly 
unsatisfied on February 8, 1982. 

On March 23, 1983, Gifford-Hill commenced the present 
action against Jack and Betty Stoller and sought judgment that 
each of Jack’s five conveyances to Betty on February 13, 1980, 
be “declared fraudulent and void” regarding Gifford-Hill. In 
their amended answer Stollers allege that the conveyances to 
Betty were supported by consideration and were not made with 
the intent to hinder, delay, or defraud Gifford-Hill. On June 18 
Jack filed bankruptcy, naming Gifford-Hill as an unsecured 
creditor, and was discharged as a bankrupt on December 14. 

Evidence adduced at trial showed that on February 13, 1980, 
Jack owned personal property valued at $21,079 and owed 
debts of $229,879 excluding the unpaid account involved in 
Gifford-Hill’s pending suit against Jack for $157,849.09. 
Considering Gifford-Hill’s subsequent judgment, Jack’s 
indebtedness, liquidated and contingent, at February 13, 1980, 
was $387,728.09. The fair market value of the real estate 
conveyed from Jack to Betty was between $231,000 and 
$246,000. During trial, Jack testified about the consideration 
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given by Betty for the five questioned conveyances to her: 

[S]he . . . committed herself to the signing of any notes 
that would be necessary to cover any anticipated shortages 
created by the sale of the Western Irrigation Systems 
corporation assets to the SBA and/or the Gering National 
Bank. She also agreed to assume all the mortgages on the 
property and all the underlying promissory notes on those 
properties. 

Betty Stoller testified she first learned of the Gifford-Hill 
litigation when summons was served on Jack for that lawsuit. 
“TT]he first I knew of this [Gifford-Hill litigation] is when the 
papers were brought to the house to Jack.” When asked if she 
knew about Gifford-Hill’s lawsuit before the conveyances from 
Jack, Betty replied, “I guess I didn’t realize what the lawsuit 
was about, I didn’t know anything about any of this 
indebtedness to [Gifford-Hill].” 

The trial court found that, before the conveyances to Betty, 
Stollers knew about the Gifford-Hill action against Jack, Betty 
did not give adequate consideration for the conveyances from 
Jack, and, therefore, the conveyances were made with intent to 
hinder Gifford-Hill’s collecting the debt owed by Jack. The 
court declared the five conveyances void as to Gifford-Hill. 

Stollers contend the district court erred in its findings (1) that 
the conveyances by Jack to Betty were made without adequate 
consideration and with intent to hinder, delay, or defraud 
Gifford-Hill, a creditor, and (2) that Betty had notice of 
Gifford-Hill’s claim against Jack, when he conveyed the real 
estate on February 13, 1980. 

An action to declare a conveyance fraudulent as to a creditor 
invokes equity jurisdiction of a court. First Nat. Bank v. First 
Cadco Corp., 189 Neb. 553, 203 N.W.2d 770 (1973). On appeal 
an equitable action for declaration of a fraudulent conveyance 
is a trial of factual questions de novo on the record, subject to 
the rule that where credible evidence is in conflict on material 
issues of fact, the Supreme Court will consider the fact that the 
trial court observed the witnesses and accepted one version of 
the facts over another. See First Nat. Bank v. First Cadco 
Corp., supra; cf. Burton v. Annett, 215 Neb. 788, 341 N.W.2d 
318 (1983) (trial de novo on record in an action for an 
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injunction). See, also, Neb. Rev. Stat. § 25-1925 (Reissue 
1979). 

Applicable to the questioned conveyances are Neb. Rev. 
Stat. §§ 36-401 to 36-409 (Reissue 1978) pertaining to 
“Conveyances to Defraud Creditors.” In pertinent parts the 
statutes provide: 

Every conveyance or assignment, in writing or 
otherwise, of any estate or interest in lands, or in goods or 
things in action, or of any rents or profits issuing 
therefrom, and every charge upon lands, goods or things 
in action, or upon the rents and profits thereof, made with 
the intent to hinder, delay or defraud creditors or persons, 
of their lawful rights, damages, forfeitures, debts or 
demands, and every bond or other evidence of debt given, 
suit commenced, or decree or judgment suffered, with the 
like intent as against the persons so hindered, delayed or 
defrauded, shall be void. 

§ 36-401. 

The question of fraudulent intent in all cases arising 
under the provisions of sections 36-401 to 36-409 shall be 
deemed a question of fact, and not of law, and no 
conveyance or charge shall be adjudged fraudulent, as 
against creditors or purchasers, solely on the ground that 
it was not founded on a valuable consideration. 

§ 36-406. 

Statutory provisions prohibiting conveyances to defraud 
creditors have evolved from the concept that a debtor’s 
property was a source from which a creditor should be paid. See 
Mohar v. McLelland Lumber Company, 95 Idaho 38, 501 P.2d 
722 (1972). When a debtor intentionally withdrew executable 
assets from the reach of process, such transactions were 
characterized as fraudulent to creditors of that debtor. See 
Klein v. Rossi, 251 FE Supp. 1 (E.D.N.Y. 1966). The burden of 
proof is on a creditor to prove, by clear and convincing 
evidence, that fraud existed in a questioned transaction. See 
Chagnon Lumber Co., Inc. v. DeMulder, 121 N.H. 173, 427 
A.2d 48 (1981). Clear and convincing evidence is “that amount 
of evidence which produces in the trier of fact a firm belief or 
conviction about the existence of a fact to be proved.” 
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Castellano v. Bitkower, 216 Neb. 806, 812, 346 N.W.2d 249, 
253 (1984); Tobin v. Flynn & Larsen Implement Co., 220 Neb. 
259, 369 N.W.2d 96 (1985). 

Because intent to hinder, delay, or defraud (§ 36-401), as any 
other subjective state or mental element, is frequently difficult 
to establish by direct proof, circumstances surrounding a 
transaction provide evidence to determine whether fraudulent 
intent existed at the time of the transaction. Farmers’ & 
Merchants’ Nat. Bank v. Mosher, 63 Neb. 130, 88 N.W. 552 
(1901); Barnard v. Barnard, 568 S.W.2d 567 (Mo. App. 1978); 
United States v. Leggett, 292 F.2d 423 (6th Cir. 1961). 

Over the years, courts have encountered innumerable 
instances where a debtor transferred property with intent to 
defraud a creditor. As courts frequently observed, specific 
situations produced a probability of fraudulent intent in the 
transfer. Consequently, certain circumstances became the basis 
for an inference that a fraudulent conveyance existed. Those 
circumstances have been called badges, signs, indicators, or 
indicia of fraud. For example, in Montana Nat. Bank v. 
Michels, Mont. , 631 P2d 1260 (1981), the Montana 
Supreme Court, construing a question of intent to hinder, delay, 
or defraud a creditor by a conveyance between husband and 
wife, expressed: 

“ “(Bjadges of fraud’. . . are said to be facts which throw 
suspicion on a transaction, and which call for an 
explanation. . . . More simply stated, they are signs or 
marks of fraud. They do not of themselves or per se 
constitute fraud, but they are facts having a tendency to 
show the existence of fraud, although their value as 
evidence is relative not absolute. They are not usually 
conclusive proof; they are open to explanation. They may 
be almost conclusive, or they may furnish merely a 
reasonable inference of fraud, according to the weight to 
which they may be entitled from their intrinsic character 
and the special circumstances attending the case. Often a 
single one of them may establish and stamp a transaction 
as fraudulent. When, however, several are found in the 
same transaction, strong, clear evidence will be required to 
repel the conclusion of fraudulent intent .. .” 
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The generally recognized badges of fraud are the lack of 
consideration for the conveyance, the transfer of the 
debtor’s entire estate, relationship between transferor and 
the transferee, the pendency or threat of litigation, secrecy 
or hurried transaction, insolvency or indebtedness of the 
transferor, departure from the usual method of business, 
the retention by the debtor of possession of the property, 
and the reservation of benefit to the transferor. 37 
Am.Jur.2d Fraudulent Conveyances, § 10 at 701. 

Montana Nat. Bank v. Michels, supra at ____, 631 P.2d at 
1263. See Barnard v. Barnard, supra (“indicia of fraud” 
creating an inference of improper motive in a debtor’s 
conveyance). 

Although the “badges of fraud” may not be conclusive and 
may be strong or weak according to the nature and number 
involved in a particular transaction, concurrence of several 
such badges provides a strong inference of fraud. See, United 
States v. Leggett, supra; Barnard v. Barnard, supra. 

In reference to one of the badges of fraud, namely, the 
transferor-transferee relationship, this court, considering a 
conveyance by a husband toa wife, held: “A conveyance of real 
property between husband and wife in Nebraska is 
presumptively fraudulent as to existing creditors and will be set 
aside unless the good faith of the transaction is established by a 
preponderance of the evidence.” First Nat. Bank in Kearney v. 
Bunn, 195 Neb. 829, 832, 241 N.W.2d 127, 129 (1976) (citing 
Farmers Elevator Co. v. Peck, 134 Neb. 305, 278 N.W. 499 
(1938)). “Among the most common indicia of fraud is the 
transfer of property by a debtor during the pendency of a suit 
against him, especially where the transfer renders the debtor 
insolvent or greatly reduces his estate.” Arnold v. Dirrim, 398 
N.E.2d 442, 446-47 (Ind. App. 1979). Good faith and adequate 
consideration may be shown to counteract evidence tending to 
establish that a conveyance is fraudulent. See, Blair State Bank 
v. Bunn, 61 Neb. 464, 85 N.W. 527 (1901); Lusk v. Riggs, 70 
Neb. 713, 97 N.W. 1033 (1904). 

“Good faith,” among other characteristics, encompasses an 
absence or freedom from intent to defraud. See, Doyle v. 
Gordon, 158 N.Y.S.2d 248 (Sup. 1954); Efron v. Kalmanovitz, 
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249 Cal. App. 2d 187, 57 Cal. Rptr. 248 (1967). Consequently, 
good faith and fraud are mutually exclusive terms; the presence 
of one excludes the existence of the other in the same subject. A 
lack of good faith is demonstrated by a transferee’s 
participation in a plan to hinder creditors, even though the 
transfer may be supported by adequate consideration. Filley v. 
Mancuso, 146 Neb. 493, 20 N.W.2d 318 (1945). See, also, Smith 
v. Whitman, 39 N.J. 397, 189 A.2d 15 (1963); Swanson vy. 
Fuline Corporation, 248 F. Supp. 364 (D. Or. 1965). In the case 
of intent established under § 36-401, consideration given by the 
grantee or transferee becomes immaterial and does not 
preclude a finding that a debtor intended to hinder, delay, or 
defraud a creditor, lest the law approve acquisition of property 
tainted with fraud. See Arnold v. Dirrim, supra. Thus, 
adequate consideration given by a grantee with fraudulent 
intent will not sustain a conveyance against a creditor’s claim to 
set aside a transaction pursuant to § 36-401. 

In the present case there are several badges of fraud 
appended to the Stoller conveyances. To place the questioned 
conveyances in perspective, there is no question that Jack fully 
understood his ultimate legal liability for payment of Western 
Irrigation’s debt to Gifford-Hill, a liability occurring in the 
same manner as Jack’s liability to the bank—the result of his 
personal guaranty. Stollers acknowledged the likelihood of 
further deterioration of Jack’s financial condition, such as the 
possibility that proceeds from Western Irrigation’s liquidation 
would be insufficient to pay the bank. Betty was aware of Jack’s 
financial predicament and its probable consequences, including 
exposure to foreclosure and, perhaps, the eventual loss of 
Stollers’ home. In that perilous financial environment, Betty 
took steps to assist Jack, namely, their mutual assignment of the 
Wyoming contract. All that occurred before the lawsuit by 
Gifford-Hill. Enter Gifford-Hill and its lawsuit filed on 
February 4, 1980. Within 1 week after the sheriff had served 
Jack with summons in the Gifford-Hill litigation, Jack, on 
February 13, conveyed his five tracts of real estate to Betty. 
Therefore, when the Gifford-Hill lawsuit was less than 2 weeks 
old, a fact realized by Betty who had personal knowledge that 
Jack has been served with summons, Jack disposed of all his 
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real estate by conveyances to his wife, when he was insolvent, or 
was rendered insolvent by such conveyances. See Adler & Sons 
Clothing Co. v. Hellman, 55 Neb. 266, 291, 75 N.W. 877, 884 
(1898) (“insolvency means that the party . . . in question is 
unable to pay his debts as they become due in the ordinary 
course of his daily transactions”). See, also, Arnold v. Dirrim, 
supra. 

Fraudulent intent is a question of fact. See § 36-406. We find 
that the circumstances in this case establish an intent to hinder, 
delay, or defraud Gifford-Hill by the conveyances on February 
13, 1980, between Jack and Betty Stoller. Additionally, 
fraudulent intent on the part of Stollers precludes good faith in 
their interspousal conveyances. Nothing in the record negatives 
Stollers’ fraudulent intent as an inference drawn from all the 
circumstances surrounding the conveyances from Jack to Betty. 
Thus, we need not assess the adequacy of any consideration 
concerning the questioned conveyances. 

Finally, regarding Stollers’ contention that Betty did not have 
notice of Gifford-Hill’s claim against Jack at the time of the 
conveyances, notice or knowledge was a question of fact 
resolved against Stollers. Upon our review of the record, we 
find that Betty did have knowledge of Gifford-Hill’s lawsuit 
against Jack, and when we consider the circumstances and the 
district court’s observation of the witnesses, there is an 
inference that Betty knew about Jack’s indebtedness which was 
the subject of the Gifford-Hill litigation. 

For the foregoing reasons the judgment of the district court 
is affirmed. 

AFFIRMED. 
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CLEMENT G. MURPHY AND MARY MuRPHY, HUSBAND AND WIFE, 
APPELLEES, V. STUART FERTILIZER COMPANY, INC., A DISSOLVED 
NEBRASKA CORPORATION, ET AL., APPELLEES, CHARLES SHANE 

AND HOLLY SHANE, APPELLANTS. 
380 N.W.2d 631 


Filed January 31, 1986. No. 84-981. 


1. Guaranty: Contracts: Debtors and Creditors. Accepting payments late does not 
discharge the guarantor unless such late payments are due to an extension 
agreement entered into between the creditor and the debtor, supported by valid 
consideration and binding on the parties. 

2. Guaranty: Words and Phrases. A guaranty is basically a contract by which the 
guarantor promises to make payment if the principal debtor defaults. 


Appeal from the District Court for Holt County: Epwarp E. 
HANNON, Judge. Affirmed. 


James Widtfeldt, for appellants. 
Jewell, Gatz & Collins, for appellees Murphys. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KrivosHA, C.J. 

This is an action at law in which Clement G. Murphy and his 
wife, Mary Murphy, as sellers of certain real estate, brought suit 
to collect certain delinquent installment payments due from, 
among others, Charles Shane and Holly Shane, guarantors of 
the contract of sale. Following a trial to the district court, a jury 
having been waived, the district court found in favor of the 
Murphys and against the Shanes and entered judgment in the 
amount of $61,800, that being the amount of principal and 
interest due as of March 30, 1984. Because the contract 
contained no provision permitting acceleration in the event of 
default, the Murphys were only permitted to sue for those 
payments delinquent as of the date judgment was entered. The 
defendant Stuart Fertilizer Company, Inc., which was the 
named purchaser of the property, is a dissolved corporation; the 
coguarantors, Orville Seger, Jr., and Makayla Seger, have filed 
bankruptcy. For that reason, only Charles Shane and Holly 
Shane have appealed the judgment. 
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The appellants, Shanes, assign five errors of law. The first 
assignment is that the contract, exhibit 1, was modified in a 
manner not approved by the Shanes and therefore not binding 
upon them. The second assignment of error is that because the 
Shanes were absolute guarantors, they are subrogated to the 
rights of the Murphys and therefore were entitled to terminate 
the contract and deliver all of the assets back to the Murphys in 
full satisfaction of the contract. The third assignment of error is 
that the Murphys removed the documents from escrow, thereby 
terminating the contract. Assignments of error Nos. 4 and 5 are 
to the effect that the decision of the court is contrary to the 
evidence and contrary to the law. We believe that each of the 
assignments of error is without merit and that the judgment 
entered by the district court for Holt County, Nebraska, should 
be, in all respects, affirmed. 

Before we proceed to recite the facts and analyze the law, we 
note that, this being a law action and a jury having been waived, 
the findings of fact made by the district court have the effect of 
a jury verdict and will not be set aside unless clearly wrong. 
S.I.D. No. 32 v. Continental Western Corp., 215 Neb. 843, 343 
N.W.2d 314 (1983); West Town Homeowners Assn. v. 
Schneider, 215 Neb. 905, 341 N.W.2d 588 (1983). An 
examination of the record discloses that in August of 1979 

* Clement and Mary Murphy were the owners of two tracts of 
land in Holt County, Nebraska, and some personal property 
located on the land. On September 12, 1979, the Murphys 
entered into an agreement with Stuart Fertilizer Company, Inc., 
a Nebraska corporation, to sell to Stuart Fertilizer the land and 
personal property owned by the Murphys for a total purchase 
price of $130,000, to be paid at the rate of $10,000 down and 
$10,000 per year for 12 years. The unpaid balance was to bear 
interest at the rate of 12 percent per annum. This contract was 
‘signed on behalf of Stuart Fertilizer by Charles Shane as 
president and attested to by Holly Shane as secretary. Attached 
to the bottom of the agreement was a document bearing the 
words “We hereby guarantee the payments as set-forth in this 
Agreement as provided herein.” This guaranty was signed by 
Charles Shane, Holly Shane, Orville Seger, Jr., and Makayla 
Seger, all as guarantors, and subscribed to before Pamela A. 
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Roether on the day that the agreement was executed. 

An examination of the document discloses that the guaranty 
was attached to the agreement with Scotch tape and was not a 
part of the original agreement. The Shanes maintain that this 
indicates that neither the Shanes nor the Segers ever guaranteed 
this particular agreement. The Shanes contend that, in fact, 
they had guaranteed only a contract dated August 2, 1979, for 
the sale of only one of the tracts of land, with a purchase price 
of $78,500. The facts as found by the trial court are to the 
contrary. The evidence discloses that the agreement of August 
2, 1979, was placed in the custody of Orville Seger and the 
appellants’ attorney and that when the other agreement was 
presented to Clement Murphy on September 12, 1979, for his 
signature, Charles Shane’s signature was already affixed as 
president of Stuart Fertilizer and the guaranty was already 
attached. That is to say that when Stuart Fertilizer’s attorney 
presented the contract to Clement Murphy for execution, the 
guaranty which had been in the possession of either Orville 
Seger or the attorney for Stuart Fertilizer was already affixed to 
the agreement of September 12, 1979. No one other than Seger, 
Shane, or their attorney could have attached the guaranty. 

The Murphys received only the downpayment and the 
annual payment due for 1980 on time. The 1982 and 1983 
payments were not made, though certain partial payments on 
interest were accepted late by the Murphys. On September 6, 
1983, notice of default was sent to Stuart Fertilizer, as required 
by the contract, and when no action was taken to correct the 
default, suit was filed for the amount then due. 

We do not believe that the trial court was in error when it 
found that the guaranty bearing the Shanes’ signatures was 
properly affixed to the agreement of September 12, 1979, and 
that by reason thereof the Shanes were absolutely liable as 
guarantors. The Shanes’ argument concerning their lack of 
knowledge and understanding regarding their obligation as 
guarantors is further weakened by the fact that nearly 5 years 
before suit was filed by the Murphys, the Shanes clearly were 
aware that the agreement between the Murphys and Stuart 
Fertilizer was for all of the property. During all of that time, no 
objection was ever raised. Even if the Shanes had alleged that 
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the guaranty was fraudulent, a fact which the evidence does not 
support, such a claim would be barred by the statute of 
limitations, since the Shanes had actual knowledge of the 
contract terms and the guaranty more than 4 years prior to the 
time suit was filed. See Neb. Rev. Stat. § 25-207 (Reissue 1979). 
There is simply no merit in the Shanes’ contention that the 
guaranty was not a part of the agreement and therefore not 
enforceable against them. 

Likewise, the Shanes’ contention that by accepting payments 
of interest only, the Murphys, in some manner, modified the 
agreement and discharged the Shanes as guarantors is without 
merit. The rule appears to be clear that accepting payments late 
does not discharge the guarantor unless such late payments are 
due to an extension agreement entered into between the creditor 
and the debtor, supported by valid consideration and binding 
on the parties. 38 Am. Jur. 2d Guaranty § 95 (1968). See, e.g., 
Commercial Sav. Bank v. Dunning, 202 Iowa 478, 210 N.W. 
599 (1926); State Bank of Burleigh County vy. Porter, 167 
N.W.2d 527 (N.D. 1969); cf. First Trust Co. v. Airedale Ranch 
& Cattle Co., 136 Neb. 521, 286 N.W. 766 (1939). The record 
simply is devoid of any evidence that an agreement to accept 
payments late was entered into between the Murphys and 
Stuart Fertilizer. The record simply discloses that payments 
were made late and accepted by the Murphys. 

The Shanes further contend that the guaranty was 
discharged by reason of the Murphys’ failing to allow the 
property to be sold in order to pay off the contract. The 
evidence is insufficient to establish that a bona fide offer of 
purchase was ever obtained. Even if such was the case, the 
Shanes’ guaranty would not be discharged. The guaranty was 
an absolute guaranty, providing: “We hereby guarantee the 
payments as set-forth in this Agreement as provided herein,” 
and as such was not discharged by reason of the Murphys’ 
refusal to permit the property to be sold. A guaranty is basically 
a contract by which the guarantor promises to make payment if 
the principal debtor defaults. See, In re Estate of Williams, 148 
Neb. 208, 26 N.W.2d 847 (1947); Chiles, Heider & Co. v. 
Pawnee Meadows, 217 Neb. 315, 350 N.W.2d 1 (1984). The 
guaranty in the present case contained no conditions and as 
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such obligated the Shanes to make payment if Stuart Fertilizer 
failed to do so. The inability of Stuart Fertilizer to sell the 
property did not relieve the Shanes of their unconditional 
obligation to pay. 

The Shanes’ further contention that by removing the 
contract from possession of the escrow agent for the purpose of 
filing suit against them, the Murphys somehow terminated the 
escrow and thereby relieved the Shanes of their guaranty is 
without merit. Likewise, the Shanes’ contention that as 
guarantors they are subrogated to the rights of the Murphys 
and therefore at their election can terminate the contract and 
return the property is without any legal basis and is wholly 
without merit. To permit such a circuitous result would be to 
make the guaranty to pay meaningless. 

The simple fact of the matter is that the Shanes guaranteed 
payment in the event that Stuart Fertilizer failed to do so. 
Stuart Fertilizer has failed to do so, and the Shanes must pay. 
The judgment of the district court in that respect was correct. 
The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JORGE TOPETE, APPELLANT. 
380 N.W.2d 635 


Filed January 31, 1986. No. 85-367. 


1. Appeal and Error. To be considered on appeal errors must be assigned and 
discussed in the appellant’s brief. 

2. Trial: Witnesses: Interpreters. The appointment of an interpreter for an accused 
at trial is a matter fredting largely in the discretion of the trial court. 

: . Even though a defendant might not speak 

aaainaiely correct English, where the record satisfactorily demonstrates that 

such defendant hada sufficient command of the English language to understand 

questions posed and answers given, there has been no abuse of discretion in 

refusing to appoint an interpreter. 

. If a defendant understands and communicates 

reasonably well in the English language, the mere fact that such defendant might 

be able to accomplish self-expression a little better in another language does not 

warrant utilizing an interpreter at trial. 
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Appeal from the District Court for Dakota County: ROBERT 
E. Orrte, Judge. Affirmed. 


Roman de la Campa, for appellant. 


Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HAsTINGs, J. 

Following a trial in the county court, defendant was 
convicted of operating a motor vehicle while under the 
influence of alcoholic liquor; of refusing to submit to a 
chemical blood, breath, or urine test; and of operating a motor 
vehicle left of the centerline of a highway. On appeal to the 
district court the judgment was affirmed. 

Although several errors are loosely assigned, only the claim 
that the trial court erred in refusing to provide the defendant 
with an interpreter at his trial was argued in the defendant’s 
brief. Therefore, we are limited to a consideration of that 
alleged error. Neb. Ct. R. 9D(1)d (rev. 1983). 

According to the testimony of Doug Johnson, a trooper of 
the Nebraska State Patrol, he arrested the defendant on August 
26, 1984. Johnson testified that he had observed the defendant 
driving his vehicle across the centerline of the highway. Upon 
stopping the defendant the officer was aware of a moderate 
odor of alcohol on defendant’s breath, and defendant had 
difficulty maintaining his balance, was unable to touch the end 
of his nose, and his speech was slurred. Officer Johnson 
instructed him on the giving of a breath sample, but after three 
attempts the defendant failed to give an adequate sample. 

Regarding the need for an interpreter, the officer testified 
that he was with the defendant for over an hour on the evening 
or early morning of his arrest; that the defendant conversed 
with the officer as well as with the jailer, all in English; and from 
the officer’s observation the defendant had a complete 
understanding of what was going on. 

The record reveals that the defendant testified at some length 
both at a hearing to determine the need for an interpreter and at 
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the trial itself. Such testimony discloses ample basis for 
concluding that the defendant was able to communicate in the 
English language. 

The appointment of an interpreter for an accused at trial isa 
matter resting largely in the discretion of the trial court. 
Perovich v. United States, 205 U.S. 86, 27S. Ct. 456, 51 L. Ed. 
722 (1907); Prokop v. State, 148 Neb. 582, 28 N.W.2d 200 
(1947). 

Even though a defendant might not speak grammatically 
correct English, where the record satisfactorily demonstrates 
that such defendant had a sufficient command of the English 
language to understand questions posed and answers given, 
there has been no abuse of discretion in refusing to appoint an 
interpreter. State v. Faafiti, 54 Hawaii 637, 513 P.2d 697 (1973). 

If a defendant understands and communicates reasonably 
well in the English language, the mere fact that such defendant 
might be able to accomplish self-expression a little better in 
another language does not warrant utilizing an interpreter at 
trial. Flores v. State, 509 S.W.2d 580 (Tex. Crim. 1974). 

Nebraska statutory law requires the appointment of an 
interpreter in a court proceedings when the defendant is 
“unable to communicate the English language.” Neb. Rev. 
Stat. § 25-2401 (Reissue 1979). 

There was no abuse of discretion on the part of the trial judge 
in refusing to appoint an interpreter. The judgment of the 
district court in affirming such action was correct. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. PATRICIA A. MINDRUP, 
APPELLANT. 
380 N.W.2d 637 


Filed January 31, 1986. No. 85-507. 


1. Pleas: Constitutional Law. A written petition to enter a plea of guilty which 
itemizes a defendant’s constitutional rights and the range of penalties for the 
offense charged does not in and of itself establish that a defendant knowingly, 
voluntarily, and intelligently pled guilty. 
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2. Pleas: Right to Counsel: Appeal and Error. Failure to inform a defendant of the 
right to counsel does not constitute error when the defendant has had the benefit 
of counsel before the court. 

3. Pleas: Waiver: Appeal and Error. A defendant may not waive the reading of a 
document which would have advised him or her of the nature of the offense and 
later complain that the plea of guilty was entered in ignorance of the nature of 
the offense. 

4. Pleas. It does not matter how a defendant comes to understand the possible 
penalty for an offense, so long as he or she was aware of it at the time of the plea. 

. The use of a written petition to plead guilty is discouraged. 


Appeal from the District Court for Platte County: JoHN C. 
WHITEHEAD, Judge. Affirmed. 


5. 


James C. Stecker, for appellant. 


Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Defendant, Patricia A. Mindrup, pled guilty in the county 
court to third offense driving while under the influence of 
alcohol. Her driver’s license was thereupon suspended for life; 
in addition, she was ordered incarcerated in the county jail fora 
period of 3 months, to pay a $500 fine, and to pay the court 
costs. The district court affirmed. In this court defendant 
assigns as error the district court’s finding that her county court 
plea was knowingly, voluntarily, and intelligently made. We 
affirm. 

Upon the advice of her attorney, Mindrup read, executed, 
and filed a document entitled “Petition to Enter Plea of 
Guilty,” which Mindrup’s attorney prepared and persuaded the 
county court to accept. While the plea petition recites that 
Mindrup understood the “nature of the charges brought 
against” her, nowhere does the document itemize the elements 
of the offense. The document details all the constitutional 
rights Mindrup waived by her plea. It recited as well that she 
knew “the maximum possible sentence is .. §.months, . . years 
imprisonment and/or a fine of $....390.00 .... .” Under the 
foregoing language Mindrup wrote: “I can also louse [sic] my 
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Drivers License for life.” The county judge also inquired of 
Mindrup whether she understood that by pleading guilty she 
waived certain constitutional rights, and listed them, save and 
except the right to counsel. The following exchange took place 
with respect to the penalties: 

THE [JUDGE]: I think everything’s included on there, 
the maximum penalties, your rights, so forth. The one 
thing I don’t see included, and that is that even if you are 
placed on probation ona D.W.I. Third, the law requires a 
minimum 7-day jail sentence and a one-year license 
suspension. Do you understand that? 

...» MINDRUP: Yeah. 

Mindrup then informed the county court that she was not 
under any threat, nor under the influence of alcohol or drugs. 
After determining that a factual basis existed for the plea, the 
county court found that Mindrup was knowingly, voluntarily, 
and intelligently entering her plea and accepted it. 

Mindrup contends that her plea was in fact not given 
knowingly, voluntarily, and intelligently because the county 
judge failed to engage her in a dialogue sufficient to enable him 
to determine that she knew her constitutional rights and waived 
them, nor that she knew and understood the charges against her 
and the penalties associated therewith. She argues that the plea 
petition is not sufficient in and of itself to establish the 
voluntariness of her plea. 

The defendant in State v. Predmore, 220 Neb. 336, 370 
N.W.2d 99 (1985), challenged the voluntariness of his plea of 
guilty to acharge of breaking and entering, notwithstanding the 
fact that he had executed a plea petition similar to the one in the 
present case. He had also been present and heard the trial 
judge’s recitation of the applicable constitutional rights to 
another defendant in a different case who had been arraigned 
immediately before him, and told the judge, upon inquiry, that 
a similar recitation could be “skipped.” In addition, the trial 
judge explained the elements of the crime to Predmore and had 
the county attorney read the statutory provisions regarding the 
penalty therefor. The court observed that a written petition to 
enter a plea of guilty does not satisfy the requirement that there 
be a record which shows that the judge personally examined the 
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defendant and determined that the latter knew his or her rights 
and the consequences of a guilty plea. Nonetheless, Predmore’s 
conviction was affirmed because he had heard the dialogue 
between the judge and another defendant and consequently 
suffered no prejudice to any substantial right. 

Predmore teaches that a written petition to plead guilty 
which itemizes a defendant’s constitutional rights is not in and 
of itself sufficient to establish the voluntariness of the plea. 
Here, however, there was a dialogue between the county judge 
and Mindrup concerning her constitutional rights except as to 
her right to be represented by counsel were she to plead not 
guilty and proceed to trial. The fact remains, however, that she 
was in fact represented by counsel. State v. Neal, 216 Neb. 709, 
346 N.W.2d 218 (1984), cert. denied U.S. , 1058. Ct. 
788, 83 L. Ed. 2d 782 (1985), holds it is not error to fail to 
inform a defendant of the right to counsel when the defendant 
has had the benefit of counsel before the court. (We do not 
consider the fact that in Nea/ the defendant expressed 
satisfaction with his attorney’s representation to bear on the 
issue of whether the record demonstrated that the defendant 
knew of the right to the assistance of counsel.) 

We examine next the fact that the county judge did not 
himself advise Mindrup of the elements of the offense. The 
record reveals that Mindrup, through her attorney, specifically 
waived the reading of the complaint which set forth the offense 
in the words of the statute, Neb. Rev. Stat. § 39-669.07 (Reissue 
1984). As stated in State v. Turner, 218 Neb. 125, 354 N.W.2d 
617 (1984), a complaint is generally sufficient if it sets forth the 
offense in the words of the statute itself, so long as the statutory 
language fully, directly, and expressly, without uncertainty or 
ambiguity, contains all the elements necessary to constitute the 
offense to be punished. Accord State v. Piskorski, 218 Neb. 
543, 357 N.W.2d 206 (1984). The complaint in this case meets 
the foregoing requirements. Having waived the reading of the 
document which would have advised her of the nature of the 
offense, Mindrup cannot now be heard to complain that her 
plea was made in ignorance thereof. 

We have declared previously that it does not matter how a 
defendant comes to understand the possible penalty for an 
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offense, so long as he or she was aware of it at the time of the 
plea. State v. Fischer, 220 Neb. 664, 371 N.W.2d 316 (1985). 
Although as presented to Mindrup, the plea petition did not 
completely detail the possible penalty, she herself wrote in the 
fact that she could lose her operator’s license for life, and the 
county judge informed her that even if she were placed on 
probation, she would lose her license for a year and be required 
to spend at least 7 days in jail. Under those circumstances we are 
compelled to conclude that Mindrup knew well what she was 
facing when she elected to plead guilty. 

While the use of written plea petitions such as involved in this 
case is not to be encouraged, for it increases rather than 
decreases the likelihood of error, the record before us, like the 
one in Predmore, fails to show prejudice to any of Mindrup’s 
substantial rights. 

The decision of the district court is therefore correct, and it is 
affirmed. 

AFFIRMED. 

WHITE, J., dissenting. 

The record fails to show that the essential elements of the 
crime with which the defendant was charged were part of the 
dialogue between the court and the appellant. Among the rights 
waived by the defendant by a guilty plea is the requirement of 
the State to prove beyond a reasonable doubt that the 
defendant committed the crime charged, i.e., each and every 
essential element of the crime. How we can conclude from this 
record that such a plea was voluntary is a mystery. We presume 
that a mere waiver of the reading of a complaint excuses the 
court of failing to explain to the defendant what it is the State 
must prove beyond a reasonable doubt. The record cannot, as 
to this essential point, be said to be anything other than silent. 
The plea proceedings failed to meet the requirements of Boykin 
v. Alabama, 395 U.S. 238, 89S. Ct. 1709, 23 L. Ed. 2d 274 
(1969), and of State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 
(1981), and should be set aside and the cause remanded for a 
new trial. 

SHANAHAN, J., joins in this dissent. 
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STATE OF NEBRASKA, APPELLANT, V. RAMONA DOBBINS, ALSO 
KNOWN AS RAMONA GOINGS, APPELLEE. 
380 N.W.2d 640 


Filed January 31, 1986. No. 85-556. 


1. Sentences: Evidence. A sentencing judge has broad discretion in the source and 
type of evidence he may use to assist him in determining the kind and extent of 
punishment to be imposed. 

. Evidence regarding a defendant’s life, character, and previous 
conduct, as well as prior convictions, is highly relevant to the determination of a 
proper sentence. 

3. Sentences: Appeal and Error. The scope of review in a case where the State 
appeals a sentence is whether there was an abuse of discretion. 

4. Probation and Parole: Appeal and Error. A grant of probation will not be 
disturbed on appeal unless there appears to be an abuse of discretion. 

5. Sentences: Evidence. The trial court has broad latitude in receiving evidence at a 
sentencing hearing. 


Appeal from the District Court for Custer County: RONALD 
D. OLBERDING, Judge. Affirmed. 


George Rhodes, Custer County Attorney, for appellant. 
Steven O. Stumpff of Stumpff Law Office, for appellee. 


KrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal by the State from the order of the district 
court for Custer County sentencing the defendant, Ramona 
Dobbins, to 18 months of probation, with the condition that 
she serve 90 days in the county jail. The State assigns as error 
that the sentence is excessively lenient and that the trial court 
should have allowed the county attorney to offer testimony at 
the sentencing hearing. The State contends that these actions 
constitute an abuse of discretion by the trial court. We find no 
abuse of discretion and affirm the sentence imposed by the trial 
court. 

The facts of the case are as follows. On October 2, 1984, 
Dobbins, then 23 years old, entered the home of George Eacker 
in Broken Bow by going through a screen door. Eacker, upon 
entering his residence from the backyard, encountered 
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Dobbins. She asked him if she could use the bathroom, and he 
consented. After remaining in the bathroom for several 
minutes, she left the premises. Eacker and his wife then 
discovered that a floral arrangement, some perfume, and a jar 
were missing from the bathroom. 

Dobbins then went to the home of Chard Hirsch and entered 
through the front door. Hirsch discovered Dobbins in the living 
room. Hirsch noted that her billfold, which was lying on a 
table, had been rifled. Dobbins asked if she could use the 
telephone. Hirsch consented and observed that the call was 
fictitious, as the phone started buzzing while Dobbins was 
talking. Hirsch also observed that Dobbins smelled of alcohol. 

In the meantime, Eacker began searching for Dobbins so he 
could question her regarding the items missing from his home. 
Noticing that Dobbins’ car was parked near the Hirsch 
residence, he knocked on the door and asked to see Dobbins. 
Dobbins then left the house and got into her car, but she was 
prevented from driving away when Eacker removed the keys 
from the ignition. The police were called, and Dobbins was 
arrested. 

An information filed October 19, 1984, charged Dobbins 
with two counts of burglary under Neb. Rev. Stat. § 28-507 
(Reissue 1979), Class III felonies, and with carrying a concealed 
weapon, a Class I misdemeanor. On March 29, 1985, Dobbins 
entered pleas of guilty to the counts of burglary, and the county 
attorney dismissed the charge of carrying a concealed weapon. 
The district judge ordered a presentence investigation. On July 
3, 1985, Dobbins received a sentence of 18 months’ supervised 
probation, including 90 days in the Custer County jail with 
credit for 18 days served while awaiting trial. The county 
attorney filed notice of appeal, and the court suspended the 
90-day sentence and released Dobbins on_ personal 
recognizance pending the appeal. 

The appeal is properly filed under Neb. Rev. Stat. § 29-2321 
(Cum. Supp. 1984), and this court has the following options 
under Neb. Rev. Stat. § 29-2323 (Cum. Supp. 1984): 

Upon consideration of the criteria enumerated in 
section 29-2322, the Supreme Court shall: 
(1) If it determines that the sentence imposed is 
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excessively lenient, set aside the sentence, and: 

(a) Remand the case for imposition of a greater 
sentence; 

(b) Remand the case for further sentencing 
proceedings; or 

(c) Impose a greater sentence; or 

(2) If it determines that the sentence imposed is not 
excessively lenient, affirm the sentence. 


Neb. Rev. Stat. § 29-2322 (Cum. Supp. 1984) prescribes the 
factors to be taken into account by this court when reviewing a 
sentence imposed by a trial court: 


If the appeal has been properly filed, as set forth in 
section 29-2321, the Supreme Court, upon a review of the 
record, shall determine whether the sentence imposed is 
excessively lenient, having regard for: 

(1) The nature and circumstances of the offense; 

(2) The history and characteristics of the defendant; 

(3) The need for the sentence imposed: 

(a) To afford adequate deterrence to criminal conduct; 

(b) To protect the public from further crimes of the 
defendant; 

(c) To reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment for the 
offense; and 

(d) To provide the defendant with needed educational 
or vocational training, medical care, or other correctional 
treatment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
court shall deem pertinent. 


It is clear that the trial court’s sentence in this case is within 


statutory limits provided by Neb. Rev. Stat. § 29-2260(2) 
(Cum. Supp. 1984), which authorizes the granting of probation 
in any case “for which mandatory imprisonment is not 
specifically required.” 


A sentencing judge has broad discretion in the source and 


type of evidence he may use to assist him in determining the 
kind and extent of punishment to be imposed. Evidence 
regarding a defendant’s life, character, and previous conduct, as 
well as prior convictions, is highly relevant to the determination 
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of a proper sentence. Such information may be found in reports 
of probation officers, police reports, affidavits, and the judge’s 
observations of the defendant. State v. Gillette, 218 Neb. 672, 
357 N.W.2d 472 (1984). 

The factual information available to the court reveals the 
following about the defendant. She has an extensive criminal 
history dating from 1978, with theft being charged eight times. 
She was committed to the Nebraska Center for Women in York 
from November 1982 to October 1983. Dobbins received her 
GED while incarcerated in York. 

Dobbins had an unhappy childhood, as one of 10 children. 
She has never associated with her father, and her stepfather 
suffered from alcoholism. She was committed for psychiatric 
evaluation while in grade school, due to behavior problems and 
glue sniffing. She has not been gainfully employed since 1978. 
Dobbins has two sons from a previous relationship and is 
currently married to Dennis Dobbins. She has been evaluated 
and found to be of borderline intelligence and frequently 
depressed. 

Between her arrest and sentencing for the two counts of 
burglary, Dobbins underwent inpatient alcoholism treatment at 
St. Gabriel’s Treatment Center in Omaha. She was satisfactorily 
discharged on December 19, 1984. The diagnosis was chemical 
dependency in the terminal stage. Since her release, Dobbins 
has had sporadic attendance at Alcoholics Anonymous 
meetings. 

The trial judge considered these factors, including her 
criminal record, before imposing sentence on Dobbins. He did 
not sentence her to the penitentiary because she had recently 
successfully completed inpatient alcoholism treatment, because 
the value of the items taken during the burglaries was small, and 
because there was no violence associated with the burglaries. 

The scope of review in a case where the State appeals a 
sentence is whether there was an abuse of discretion. A grant of 
probation will not be disturbed on appeal unless there appears 
to be an abuse of discretion. State v. Jallen, 218 Neb. 882, 359 
N.W.2d 816 (1984). The trial court has the opportunity to 
observe the defendant throughout the judicial process and is in 
a better position than this court to determine whether the 
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defendant is suited for probation. 

When a judge makes his own determination and places 
an unpopular defendant on probation, he knows he is 
inviting criticism. Such a judge now is also inviting 
possible reversal of his sentence determination by this 
court if the local county attorney can get the Attorney 
General’s permission to appeal to this court. We, as the 
reviewing court, must examine all the facts in the record 
(many of which are mentioned in the State’s brief) that 
affect that sentencing judge’s exercise of discretion. If we 
determine that the judge has not abused his discretion, we 
must affirm his decision—popular or not. 

Id. at 888, 359 N.W.2d at 820. 

Upon review of the record as a whole, we do not find that the 
judge abused his discretion in sentencing the defendant to 
probation with 90 days in the county jail. While it is, perhaps, a 
lenient sentence, it is not excessively lenient. 

The State’s second assignment of error, that the trial court 
should have allowed the county attorney to offer testimony at 
the sentencing hearing, is not persuasive. The trial court has 
broad latitude in receiving evidence at a sentencing hearing. 
State v. Stranghoener, 208 Neb. 598, 304 N.W.2d 679 (1981). 
The record shows that the judge considered the evidence 
offered by the county attorney and legitimately decided against 
allowing testimony. We find no abuse of discretion. 

For all the foregoing reasons we affirm the sentence of the 
district court. 

AFFIRMED. 
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TAKEO UTSUMI, APPELLANT, V. CITY OF GRAND ISLAND, A 
POLITICAL SUBDIVISION, AND MARTIN TODD, APPELLEES. 
381 N.W.2d 102 


Filed February 7, 1986. Nos. 84-621, 85-563. 


1. Summary Judgment. A motion for summary judgment shall be granted if the 
pleadings, depositions, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law. 

2. Pleadings: Demurrer. Where the petition fails to state facts sufficient to 
constitute a cause of action, the petition is subject to a demurrer. 

3. Political Subdivisions Tort Claims Act: Pleadings: Notice. The notice of claim 
requirements of the Nebraska Political Subdivisions Tort Claims Act, Neb. Rev. 
Stat. §§ 23-2401 to 23-2420 (Reissue 1983), is a condition precedent to the 
institution of suit against a political subdivision. 

4. Actions: Pleadings: Proof. When a privilege or right is conferred by statute on 
certain prescribed conditions, and a party desires to avail himself of such 
privilege or right by bringing action for the enforcement thereof, he must allege 
and prove all the facts essential to a strict compliance with the prescribed 
conditions. 

5. Directed Verdict: Negligence: Trial. Ordinarily, the questions of negligence, 
contributory negligence, and assumption of risk are for the jury, but where the 
facts adduced with respect to those questions are such that reasonable minds can 
draw but one conclusion therefrom, a directed verdict is proper. 

6. Negligence. One who is capable of understanding and discretion, and who fails 
to exercise ordinary care and prudence to avoid obvious dangers, is negligent or 
contributorily negligent. : 

. One who knows of a dangerous condition, appreciates its dangerous 

nature, and deliberately exposes himself to the danger assumes the risk of injury 

from it. 


Appeal from the District Court for Hall County: JosePH D. 
Martin, Judge. Affirmed. 


Hal W. Anderson of Berry, Anderson, Creager & Wittstruck, 
for appellant. 


Kenneth H. Elson, for appellees. 


KRIVosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KRIVOSHA, C.J. 

The appellant, Takeo Utsumi, filed suit in the district court 
for Hall County, Nebraska, against the City of Grand Island, a 
political subdivision, and Martin Todd, a police officer 
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employed by the City of Grand Island. In his fourth amended 
petition, Utsumi alleged, in substance, that on April 21, 1980, 
Dreisbach’s Steakhouse was robbed by an individual who fled 
the premises following the robbery. Utsumi alleged that he then 
pursued the robber in a westerly direction for approximately 
one block because, as he alleges, he requested Officer Todd to 
pursue the fleeing robber but Todd failed, refused, and 
neglected to perform his duties, in that he failed and refused to 
apprehend the robber. Utsumi further alleged that the robber, 
while being pursued by him, shot at Utsumi once and missed, 
and subsequently shot him in the right leg, causing severe 
injuries. Utsumi sought judgment against the City of Grand 
Island and Todd for his injury sustained by reason of having 
been shot by the robber, which, he maintains, was proximately 
caused by reason of Todd’s failing and refusing to pursue and 
apprehend the felon. 

The petition contained no allegations that Utsumi had in any 
manner complied with the requirements of the Political 
Subdivisions Tort Claims Act, Neb. Rev. Stat. §§ 23-2401 to 
23-2420 (Reissue 1983), by making a claim in writing to the City 
of Grand Island, as required by § 23-2416, within 1 year after 
the claim accrued. 

The City of Grand Island filed a demurrer to the fourth 
amended petition on the ground that it did not state facts 
sufficient to constitute a cause of action against the City of 
Grand Island. The demurrer was sustained and, when Utsumi 
failed to plead further, the action as to the City of Grand Island 
was dismissed with prejudice. 

The defendant Todd ultimately filed an answer to the fourth 
amended petition, generally denying the allegations of 
plaintiff’s fourth amended petition and specifically alleging 
that Utsumi “knew and appreciated the danger of pursuing and 
chasing the armed robber, [and] voluntarily or deliberately 
exposed himself to that danger, and as a proximate result of that 
danger [sustained] the injury ... .” Todd further alleged that 
Utsumi was contributorily negligent for a number of reasons 
more particularly set out in the answer. Todd’s answer to the 
fourth amended petition concluded by alleging that “whatever 
injuries and damages plaintiff sustained as a result of being shot 
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by the armed robber were the direct and proximate result of the 
plaintiff’s contributory negligence and assumption of risk.” 
(Emphasis supplied.) Thereafter, Todd filed a motion for 
summary judgment. On July 23, 1984, the district court for 
Hall County, Nebraska, sustained the motion for summary 
judgment and dismissed the action against Todd. 

Utsumi appeals these two orders, maintaining that the 
district court was in error. We believe that the district court was 
not in error and that the judgments dismissing the action as to 
both the City of Grand Island and the appellee Todd must be 
affirmed. 

We have frequently held that a motion for summary 
judgment shall be granted if the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law. 
Moore v. American Charter Fed. Sav. & Loan Assn., 219 Neb. 
793, 366 N. W.2d 436 (1985); Witherspoon v. Sides Constr. Co., 
219 Neb. 117, 362 N.W.2d 35 (1985); Gilbreath v. Ridgeway, 
218 Neb. 822, 360 N. W.2d 474 (1984). We believe that such is the 
case with regard to the claim against Todd. Moreover, where the 
petition fails to state facts sufficient to constitute a cause of 
action, the petition is subject to a demurrer. See, Neb. Rev. 
Stat. § 25-806 (Reissue 1979); Johnson v. Ruhl, 162 Neb. 330, 
75 N.W.2d 717 (1956). As we shall point out, the petition fails to 
state sufficient facts as to the City of Grand Island and thus is 
subject to attack by demurrer. 

The petition, insofar as it sought relief against the City of 
Grand Island, failed to allege that Utsumi had complied with 
the provisions of the Political Subdivisions Tort Claims Act. 
This was a fatal defect. In Campbell v. City of Lincoln, 195 
Neb. 703, 240 N.W.2d 339 (1976), a case involving a similar 
question, we affirmed the action of the district court in 
sustaining a demurrer filed by the city of Lincoln when the 
plaintiff’s petition failed to allege that he had complied with the 
provisions of the Nebraska Political Subdivisions Tort Claims 
Act prior to the institution of the action. In holding that the 
plaintiff’s petition failed to state a cause of action, we said at 
712-13, 240 N.W.2d at 344: “The notice of claim requirements 
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of the Nebraska Political Subdivisions Tort Claims Act is a 
condition precedent to the institution of suit against a political 
subdivision . . . .” The failure to allege that the condition 
precedent had been met was a fatal defect. As we observed in 
Sole v. City of Geneva, 106 Neb. 879, 881, 184 N.W. 900 (1921): 
When a privilege or right is conferred by statute on 
certain prescribed conditions, and a party desires to avail 
himself of such privilege or right by bringing action for the 
enforcement thereof, he must a/lege and prove all the facts 
essential to a strict compliance with the prescribed 
conditions. 
(Emphasis supplied.) See, also, Delozier v. Village of Magnet, 
104 Neb. 765, 178 N.W. 619 (1920). 

Utsumi’s failure to allege that he had made claim as required 
by § 23-2416 and had otherwise complied with the provisions of 
the Political Subdivisions Tort Claims Act rendered his petition 
defective and subject to demurrer. The trial court was correct in 
sustaining the demurrer, and when Utsumi elected not to 
further plead within the time granted by the court, the district 
court was correct in dismissing the action as to the City of 
Grand Island. 

We turn, then, to whether the district court was correct in 
granting summary judgment in favor of the appellee Todd. 
While this court has not previously held that if a peace officer, 
in the course of his duties, fails to take such action as would 
prevent harm to an individual to whom he had a duty, there is 
liability on the part of the municipality employing the peace 
officer and the officer as well, Utsumi argues that we should do 
so in this case. We need not, however, accept Utsumi’s 
invitation, because even assuming, though not deciding, that 
such a cause of action could exist under an appropriate set of 
facts, the allegations of Utsumi’s petition conclusively establish 
that Utsumi is, as a matter of law, barred from recovery, either 
under the doctrine of assumption of risk or by reason of his own 
contributory negligence. Therefore, Todd is entitled to 
judgment as a matter of law. We believe that no reasonable 
person could reach any other conclusion. 

As we observed in Garcia v. Howard, 200 Neb. 57, 60, 262 
N.W.2d 190, 192 (1978): “Ordinarily the questions of 
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negligence, contributory negligence, and assumption of risk are 
for the jury, but where the facts adduced with respect to those 
questions are such that reasonable minds can draw but one 
conclusion therefrom, a directed verdict is proper.” In the 
instant case, if we accept all of Utsumi’s allegations as true, 
reasonable minds could draw but one conclusion regarding 
Utsumi’s voluntary pursuit of an armed robber; therefore, since 
the granting of a directed verdict would be appropriate where 
evidence was adduced, the granting of a summary judgment 
was correct where, as here, the allegations of the plaintiff’s 
petition establish that the plaintiff is barred from recovering as 
a matter of law. 

To suggest that one who voluntarily pursues an armed robber 
does not know or appreciate the danger of his action is simply 
too much to ask. No reasonable mind could conclude anything 
other than that one who pursues an armed robber is exposing 
himself to potential danger and injury. That knowledge of the 
danger bars any right of recovery by Utsumi. In Ybarra v. 
Wassenmiller, 206 Neb. 164, 171, 291 N.W.2d 725, 729 (1980), 
we said: ‘“ ‘One who is capable of understanding and 
discretion, and who fails to exercise ordinary care and prudence 
to avoid obvious dangers, is negligent or contributorily 
negligent.’ ” And, in Rodgers v. Chimney Rock PP. Dist., 216 
Neb. 666, 670, 345 N.W.2d 12, 15 (1984), we said: “One who is 
capable of understanding and discretion, such as the plaintiff in 
this case, and who fails to exercise ordinary care and prudence 
to avoid defects and dangers which are open and obvious is 
negligent or contributorily negligent.” We further said in 
Rodgers, supra at 669-70, 345 N.W.2d at 15: 

“ “To constitute want of due care on his part it is not 
required that he should have anticipated the exact risk 
which occurred or that the peril was a deadly one; it is 
sufficient that he placed himself in a position of a known 
danger where there was no need for him to be or that he 
knew or should have known that substantial injury was 
likely to result from his acts.’ ” [Citation omitted.] 


3 “ “One who knows of a dangerous condition, 
appreciates its dangerous nature, and deliberately exposes 
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himself to the danger assumes the risk of injury from it, ” 

Utsumi was not required to pursue the robber nor to take 
such action to protect his life. While he might not have known 
that the robber would shoot him in the leg, he had to have 
understood that by pursuing a fleeing armed robber he was 
placing himself in a position of a known danger where there was 
no need for him to be. Having voluntarily chosen to be a 
vigilante, he voluntarily exposed himself to danger and 
therefore was either contributorily negligent or assumed the 
risk and, in either case, is barred from recovery. 

Under either the theory that Utsumi knew the robber had a 
gun and was therefore contributorily negligent in pursuing him 
or the theory that as a reasonable person Utsumi had to know 
that by pursuing a fleeing robber, armed or not, he was 
exposing himself to danger, he is barred from recovery. In 
Sandberg v. Hoogensen, 201 Neb. 190, 197-99, 266 N.W.2d 
745, 750 (1978), we said: 

“It may be said that contributory negligence involves the 
notion of some fault or breach of duty on the part of the 
one charged therewith, or a failure to use such care for his 
safety as an ordinary prudent person would have used 
under the same or similar circumstances. On the other 
hand, under the assumption of risk, even though the risk 
be obvious, the person may be free from any suggestion of 
fault or negligence on his part... .” 


. “The defense of assumption of risk is not 
inconsistent with the defense of contributory negligence. 
It is essential to the defense of contributory negligence 
that negligence of the plaintiff be a proximate cause or a 
proximately contributory cause of the injury while 
assumption of risk is a defense when one voluntarily 
exposes himself to the injury, although it plays no part in 
causing the injury.” 

Consistent with those notions, no matter how we view the 
allegations of plaintiff’s petition, the one fact that is clear is that 
Utsumi voluntarily pursued a robber when he was under no - 
obligation to do so. On that set of facts, one can reach no other 
conclusion than that he was either contributorily negligent 
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sufficient to bar his recovery or that he assumed the risk and is 

likewise barred from recovery. The district court, therefore, 

was correct in granting the motion for summary judgment in 

favor of Todd. 

The judgment is affirmed in all respects. 
. AFFIRMED. 


EMELIA PROROK, APPELLANT, V. COUNTY OF CUSTER, NEBRASKA; 
NEAL FINK, CUSTER COUNTY SHERIFF; AND GEORGE RHODES, 
CUSTER COUNTY ATTORNEY, APPELLEES. 
381 N.W.2d 106 


Filed February 7, 1986. No. 84-667. 


Courts: Judgments: Appeal and Error. Where the record adequately 
demonstrates that the decision of a trial court is correct, although such 
correctness is based on a ground or reason different from that assigned by the 
trial court, the Supreme Court will affirm. 

Summary Judgment. If the record in summary judgment proceedings presents 
no genuine issue as to any material fact, the ultimate inferences to be drawn from 
those facts are clear, and the moving party is entitled to judgment as a matter of 
law, the motion should be granted. 

Negligence: Proximate Cause: Words and Phrases. As used in the law of 
negligence, proximate cause is that cause which, in a natural and continuous 
sequence unbroken by an efficient intervening cause, produced the injury or 
loss, and without which the injury or loss would not have occurred. 


Appeal from the District Court for Custer County: RONALD 
D. OLBERDING, Judge. Affirmed. 


Kent A. Schroeder of Ross, Schroeder & Fritzler, for 


appellant. 


Gregory G. Jensen, for appellees. 


KrivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLWELL, D.J., Retired. 


HASTINGS, J. 
Plaintiff, Emelia Prorok, appeals the summary judgment 
entered on her negligence claim against the County of Custer, 
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the Custer County sheriff, and the Custer County attorney. 

Prorok’s claim is based on the same facts as Nebraska State 
Bank & Trust Co. v. Wright, 213 Neb. 822, 331 N.W.2d 535 
(1983), in which Prorok was appellant and in which we 
affirmed the confirmation of a real estate foreclosure sale. 
Nevertheless, we will repeat the more salient details for the sake 
of convenience. 

On April 15, 1980, Nebraska State Bank and Trust Company 
of Broken Bow, Nebraska (Bank), was awarded a decree of 
foreclosure of its blanket $341,696.88 mortgage on separate 
tracts of land. The priorities established as to one particular 
tract (Lots 14, 15, and 16, Block 13, J. PR Gandy’s Addition to 
Broken Bow, Custer County, Nebraska) were: First lien, First 
Federal Savings and Loan Association of Lincoln (First 
Federal), on an unforeclosed mortgage, $24,698.58; second 
lien, Robert and LaDann Hostick, on a foreclosed mortgage, 
$5,339.32; third lien, Bank, allocated at $12,035.98; fourth 
lien, Prorok, $9,558. The decree provided that in the event of a 
judicial sale the tract was to be sold subject to First Federal’s 
mortgage. On February 9, 1981, an order of sale was issued 
directing the sale of the tract subject to First Federal’s 
mortgage. 

The sheriff’s published notice of sale made no reference to 
First Federal’s mortgage. The sheriff announced during the sale 
that the property was being sold subject “only to” taxes of 
record and that it would not be subject to any current liens. The 
tract was sold to Bank for $45,500. 

On April 23, 1981, the trial court set the sale aside, upon 
Bank’s motion, finding that the sheriff had made misleading 
statements concerning the liens due on the land and that Bank’s 
bid was a mistake. Carl Norden, who bid on behalf of Bank, 
stated by affidavit that he would not have bid $45,500 for the 
tract had he known that the property was to be sold subject to 
the First Federal mortgage. Two more judicial sales took place, 
with high bids of $10,100 and $12,001. Each was set aside. 

The last sale was ordered on January 8, 1982. That sale was 
finally confirmed for the price of $19,000, bid by Burdette 
Christensen. Prorok objected to the confirmation, or in the 
alternative moved the court to readjust the lien priorities. 
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Prorok filed a motion for new trial. Both of Prorok’s motions 
were denied, and the decision was affirmed on appeal to this 
court. Nebraska State Bank & Trust Co. v. Wright, supra. 

In the case at bar Prorok claims that Custer County, the 
sheriff, and the county attorney committed several acts of 
negligence in the preparation for and performance of the 
foreclosure sale. She claims that in the absence of those acts of 
negligence, the first sale would have been confirmed and her 
lien would have been satisfied in part by the $45,500 final bid. 
Prorok reasons that the proceeds from the first sale should have 
been distributed $6,000.23 to Robert and LaDann Hostick, 
$29,322.20 to Bank, and the remaining $10,177.57 to Prorok. 
Most of Prorok’s claim would be satisfied with such an 
arrangement. Prorok’s distribution scheme allocates none of 
the proceeds to First Federal, since Bank’s foreclosure decree 
provided that the property should be sold subject to the First 
Federal mortgage. 

The trial court sustained the defendants’ motion for 
summary judgment, generally on the basis of sovereign 
immunity. Although we do not agree with the trial court’s 
reason, we do agree that it was correct in sustaining the motion. 
“Where the record adequately demonstrates that the decision 
of a trial court is correct, although such correctness is based on 
a ground or reason different from that assigned by the trial 
court, the Supreme Court will affirm.” Sommerfeld v. City of 
Seward, ante p. 76, 80, 375 N.W.2d 129, 132 (1985). 

If the record in summary judgment proceedings presents no 
genuine issue as to any material fact, the ultimate inferences to 
be drawn from those facts are clear, and the moving party is 
entitled to judgment as a matter of law, the motion should be 
granted. Sommerfeld v. City of Seward, supra; Watters v. 
Foreman, 204 Neb. 670, 284 N. W.2d 850 (1979), 

The facts in this case are undisputed. The court ordered the 
sale subject to the. mortgage of First Federal. The sheriff 
represented to the assembled potential bidders that the property 
would not be subject to any liens except for unpaid taxes. The 
Bank bid on the property believing that its purchase would not 
be subject to any liens, and Bank would not have bid the 
property in at the price it did had it known the true state of 
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facts. 

In other words, but for the sheriff’s misstatement, there 
would have been no bid sufficient to have created excess funds 
in which Prorok could have shared. That is the position in 
which she now finds herself. She has ended up in the same 
position in which she would have been had the sheriff not been 
guilty of negligent conduct in the first place. 

This is a question of proximate cause. As used in the law of 
negligence, proximate cause is that cause which, in a natural 
and continuous sequence unbroken by an efficient intervening 
cause, produced the injury or loss, and without which the 
injury or loss would not have occurred. The burden was on 
Prorok to show that the negligent conduct on the part of the 
sheriff, which we assume to have existed, was the proximate 
cause of her loss. This she cannot and did not do. 

The judgment of the trial court was correct and is affirmed. 

AFFIRMED. 


IN RE ESTATE OF EUGENIA A. PETERSON, DECEASED. 
CARL A. PETERSON, APPELLANT, V. JAMES E. ABBOTT AND 
LERoy ABBOTT II, COPERSONAL REPRESENTATIVES OF THE 
ESTATE OF EUGENIA A. PETERSON, DECEASED, APPELLEES. 
381 N.W.2d 109 


Filed February 7, 1986. No. 84-706. 


1. Antenuptial Agreements: Contracts: Proof. The burden of proof regarding the 
validity of an antenuptial contract is on the party asserting its invalidity. 

2. Contracts. The law has long been that a person who signs a contract without 
reading it cannot later relieve himself of its burdens. 

3. Antenuptial Agreements: Contracts: Words and Phrases. “Fair disclosure,” in 
the context of an antenuptial agreement, contemplates that each spouse shall be 
given information of a general and approximate nature concerning the net 
worth of the other. 

4. Decedents’ Estates: Antenuptial Agreements: Contracts: Waiver. Neb. Rev. 
Stat. § 30-2316 (Reissue 1979) provides that the parties to a valid antenuptial 
agreement may waive the right to elect a share of both real and personal property 
of a deceased spouse. 
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5. Decedents’ Estates: Antenuptial Agreements: Contracts: Statutes. The effect of 
an antenuptial contract in which the parties agree to be bound by present and 
future laws is to be determined by the statutes in effect at the time of the death of 
the party to the agreement whose estate is attempting to effectuate the 
agreement. 

Appeal from the District Court for Scotts Bluff County: 
Rosert O. Hipre, Judge. Affirmed. 


Clark G. Nichols of Winner, Nichols, Douglas and Kelly, for 
appellant. 


Robert W. Mullin of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRaANnyr, JJ. 


GRANT, J. 

Eugenia A. Peterson died February 5, 1983. A petition for 
formal probate of her will was filed in the county court for 
Scotts Bluff County, Nebraska, and the will was admitted to 
probate on March 22, 1983. Decedent’s husband, Carl 
Peterson, filed a “Petition for Elective Share” in the probate 
proceedings in that court on August 3, 1983, in which he elected 
“pursuant to Nebraska Probate Code Section 30-2317 to take 
one-half of the augmented estate of the decedent.” The 
copersonal representatives of decedent’s estate, decedent’s two 
sons from her previous marriage to LeRoy Abbott, filed an 
answer to the petition for elective share, asserting that an 
antenuptial agreement executed by Carl and Eugenia barred 
Carl’s claim. Carl replied to the answer, alleging that the 
antenuptial agreement was void, asserting, inter alia, that there 
was fraud and overreaching in the execution of the antenuptial 
agreement and that, in any event, such an agreement applied to 
real property only and not to personal property. 

After a pretrial conference the county court issued a pretrial 
order bifurcating the trial. The first part of the trial was to 
determine whether Carl was entitled to an elective share, and if 
it was so determined, the second part of the trial would be used 
to determine the amount of the share. In regard to the 
procedure, at the beginning of the trial the court stated: 


794 221 NEBRASKA REPORTS 


[BJasically that [the pretrial order] states that . . . it is the 
estate’s right and obligation to go forward first with the 
evidence to present the existence of a valid antenuptial or 
prenuptial agreement and, then, the evidence for the 
Contestant, Mr. Carl Peterson, would be permitted in 
opposition thereto, and that any rebuttal evidence then 
would be taken up at that time. 

So it would be the opinion of the Court that estoppel or 
waiver or that type of evidence would not be germane until 
having heard the evidence Mr. Peterson may present. 

At trial the estate, as set out in the court’s journal entry, 
“presented evidence of the antenuptial agreement, the 
execution of the Agreement and related matters whereupon the 
Estate rested reserving the right to present rebuttal evidence of 
estoppel. The Contestant [Carl Peterson] then presented 
evidence in opposition to the antenuptial agreement and rested . 
...” After Carl rested, the estate offered no rebuttal evidence 
and then moved to dismiss “on the basis that there was 
insufficient evidence to support a finding that the antenuptial 
agreement was invalid.” The court sustained the motion to 
dismiss. 

Carl Peterson timely appealed to district court. The district 
court affirmed the county court order dismissing Carl’s petition 
for elective share, “[fJinding no error on the record.” Carl 
timely appeals to this court and assigns 14 errors. The 
assignments may be grouped into four. First, appellant alleges 
that the antenuptial agreement was invalid on several grounds, 
including improper execution and insufficient disclosure of 
assets and fraud committed by Eugenia in connection with the 
antenuptial agreement. Second, appellant urges that the county 
court erred in holding that the burden of proof was on Car] to 
show the invalidity of the agreement. Third, the county court 
erred in failing to find that Neb. Rev. Stat. § 30-106 (Reissue 
1964) controlled as to the validity and extent of the agreement. 
Fourth, the county court erred in finding that Carl was 
estopped from denying the validity of the agreement. 

The standard of review by this court is for errors appearing 
on the record. Neb. Rev. Stat. § 25-1911 (Reissue 1979); In re 
Estate of Casselman, 219 Neb. 653, 365 N.W.2d 805 (1985); Jn 
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re Estate of Massie, 218 Neb. 103, 353 N.W.2d 735 (1984). The 
evidence before the county court shows the following. 

When they met, Carl Peterson and Eugenia Abbott were 
each single. Carl had been divorced and Eugenia’s first husband 
had died. Each had children, all of whom were adults at the 
time of these proceedings. Eugenia and Carl were married on 
July 25, 1969, and executed an antenuptial agreement 2 days 
before their marriage. The agreement had been prepared by 
Eugenia’s lawyers and was brought to Eugenia’s house by Paul 
Hefti, the president of the Guardian State Bank of Alliance, 
Nebraska. The agreement was signed by both parties, and both 
acknowledged their signatures before Hefti, who was a notary 
public. Hefti had died before the date of the proceedings herein. 
The Guardian State Bank was the executor of the estate of 
Eugenia’s first husband, LeRoy Abbott, and handled the trusts 
set up in LeRoy Abbott’s will. 

Although Carl and Eugenia jointly held some property 
during their marriage, they generally kept their financial 
matters separate. Based upon the sale of his ranch in 1973, 
Carl’s net worth in 1969 when the antenuptial agreement was 
signed was approximately $250,000. Eugenia’s net worth at that 
time included approximately $215,868.53 of personal property 
and an interest in the LeRoy Abbott estate, in which she had a 
power of appointment over approximately one-half of the 
adjusted gross estate of approximately $10 million. Inter vivos 
gifts from Eugenia to Carl during the marriage included a house 
in Scottsbluff, a condominium in Hawaii, and approximately 
$200,000 in tax-exempt bonds. Carl was bequeathed $200,000 
in cash in Eugenia’s will. 

Initially, Carl asserts that the county court erred ‘in putting 
the burden on Carl to prove the invalidity of the antenuptial 
agreement. We have held that the burden of proof regarding the 
validity of an antenuptial contract is on the party asserting its 
invalidity. Moss v. Stueven, 200 Neb. 215, 263 N.W.2d 98 
(1978); Strickland v. Omaha Nat. Bank, 181 Neb. 478, 149 
N.W.2d 344 (1967); Caprette v. Spieth, 181 Neb. 11, 146 
N.W.2d 746 (1966). The county court, therefore, did not err in 
placing the burden on Carl to show the invalidity of the 
antenuptial agreement. It was incumbent upon Carl to show the 
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fraud and overreaching that he alleged in claiming that the 
agreement was invalid. 

Insofar as Carl contends that the county court should have 
accepted as true all of his evidence and all the reasonable 
inferences from that evidence because his petition was 
dismissed at the conclusion of his evidence, the posture of this 
case does not support Carl’s conclusion. Carl’s premise is that 
the county court sustained a motion to dismiss his case at the 
conclusion of his evidence. In reality, the county court heard all 
the evidence on the issue of the validity of the antenuptial 
agreement. The court required the estate to go forward initially 
with the estate’s evidence on the existence and execution of a 
valid antenuptial agreement. Carl then adduced evidence on the 
question of the validity of the agreement and rested. The estate 
did not adduce further evidence and moved for dismissal of 
Carl’s claim resting on the invalidity of the agreement—in 
effect, at the end of this phase of the case. The court treated this 
as a submission of the case on the point and found in part as 
follows: 

(1) The formalities of the statutes were met in the 
execution of the antenuptial contract. 

(2) Both husband and wife possessed substantial assets 
at the time of execution of the contract, although the 
wife’s assets were proportionally much larger. 

(3) The disclosure by the wife was full, fair and open 
disclosure in the contract. The Court finds evidence 
presented by the husband that Exhibit A was not attached 
at the time of execution to be unconvincing. 

(4) The contract does not appear to be unjust or 
unreasonable on its face, and does include full, fair and 
open disclosure. Therefore no presumption of fraud 
arises. The burden of proof does not shift to the estate to 
prove validity of the contract. The burden of proof 
remains on the husband to show invalidity of the 
antenuptial contract. 

(5) There is no evidence of fraud or overreaching in this 
matter. 

Our review of the record leads us to the conclusion that the 
evidence fully supports the findings of the county court. Carl’s 
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first attack on the agreement is that there was not a full 
disclosure by Eugenia of her assets at the time of the agreement. 

Carl testified that he basically understood the purpose of the 
antenuptial agreement. He further testified that he had no 
specific knowledge of the extent of Eugenia’s wealth but that he 
generally knew that it was substantial. His position rests 
primarily on his contention that “EXHIBIT ‘A ” (the 
inventory in the LeRoy Abbott estate) was not attached to the 
antenuptial agreement when he signed it. Carl’s testimony so 
indicated. He testified that the agreement he signed consisted of 
only six pages, the last page being the page on which he signed. 

The estate asserts that the evidence shows that the agreement 
had “EXHIBIT ‘A’ ” attached when signed by Carl. The 
exhibit detailed Eugenia’s holdings and her interest in the estate 
of LeRoy Abbott. That interest primarily consisted of the 
marital deduction trust, of which Eugenia was a beneficiary 
and over which she had a testamentary, general power of 
appointment. 

The antenuptial agreement recited, “A copy of the inventory 
of the [LeRoy Abbott] estate, together with a stipulation 
between the executor and the county attorney for Box Butte 
County, Nebraska, tentatively fixing the value thereof, is 
annexed hereto, and marked EXHIBIT ‘A’.” The inventory 
showed a total gross estate value of $10,239,847.90. Other 
recitals in the agreement which Carl admitted signing stated 
that Eugenia had the “power of appointment over 
approximately a fractional one-half of his [LeRoy’s] adjusted 
gross estate... .” The antenuptial agreement also recited, 
“Fach of the parties acknowledges that the other party has fully 
acquainted him with his means and resources; . . . and that he is 
entering into this agreement freely, voluntarily and with full 
knowledge.” 

We have held that recitals in a contract have a limited value in 
the construction of a contract. McKinnon v. Baker, 220 Neb. 
314, 370 N.W.2d 492 (1985). Recitals, however, may be looked 
to “in determining the proper construction of the contract or 
the intention of the parties.” Strickland v. Omaha Nat. Bank, 
181 Neb. 478, 484, 149 N.W.2d 344, 351 (1967). The recitals in 
the antenuptial agreement could properly be considered by the 
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trial court in determining the extent of Carl’s knowledge at the 
time he signed the agreement. 

Carl testified that he merely “thumbed through” the 
agreement and that he had no knowledge that the agreement 
was to include “EXHIBIT ‘A’.” The law has long been that a 
person who signs a contract without reading it cannot later 
relieve himself of its burdens. Smith v. Ganz, 219 Neb. 432, 363 
N.W.2d 526 (1985); Interholzinger v. Estate of Dent, 214 Neb. 
264, 333 N.W.2d 895 (1983). 

Further testimony showed that three copies of the agreement 
were signed; that one copy was kept at the office of Lester 
Danielson, Eugenia’s attorney, who had died prior to these 
proceedings. Two copies were kept by Eugenia. All were found 
after Eugenia’s death, with the exhibit attached. Mr. 
Danielson’s secretary of more than 17 years had prepared the 
documents and testified to her office procedures followed in all 
cases. That procedure required that exhibits to documents be 
attached before documents were signed. An attorney who 
reviewed the agreement with both Carl and Eugenia in 1972 
testified that “EXHIBIT ‘A’ ” was attached at the time of his 
interview with Carl and Eugenia and that its contents were 
discussed with both of the parties. 

If “EXHIBIT ‘A’ ” was attached to the agreement, Carl’s 
basic argument that there was not sufficient disclosure fails. As 
set out above, that exhibit disclosed the extent of LeRoy 
Abbott’s assets at the time of his death and Eugenia’s rights to 
such assets. As stated in In re Estate of Hill, 214 Neb. 702, 707, 
335 N.W.2d 750, 753 (1983): 

“Fair disclosure contemplates that each spouse should be 
given information, of a general and approximate nature, 
concerning the net worth of the other. Each party has a 
duty to consider and evaluate the information received 
before signing an agreement since they are not assumed to 
have lost their judgmental faculties because of their 
pending marriage.” 

Additionally, aside from the agreement, Carl knew generally 
of Eugenia’s financial situation. Carl had known LeRoy 
Abbott for 10 years before LeRoy Abbott’s death, and in 
response to a question as to his knowledge about Abbott’s 
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estate, if he “knew there was a substantial amount of wealth 
that she had some interest in,” Carl answered, “Yes. It was 
common knowledge.” 

We hold that the trial court was correct in finding that Carl 
was given a fair disclosure of Eugenia’s assets at the time of the 
agreement. 

The remaining question to be resolved is whether § 30-106 
(Reissue 1964) or Neb. Rev. Stat. § 30-2316 (Reissue 1979) is to 
be applied in determining the validity and effect of the 
antenuptial agreement. Section 30-106 (Reissue 1964) was in 
effect at the time the agreement was executed in 1969 and 
provided in part: “A man or woman may also bar his or her 
right to inherit part or all of the lands of his or her husband or 
wife by a contract made in lieu thereof before marriage.” At the 
time of Eugenia’s death in 1983, § 30-2316 (Reissue 1979) of the 
Nebraska Probate Code was in effect, and § 30-106 (Reissue 
1964) had been repealed. 

Carl contends that § 30-106 (Reissue 1964) applies, that that 
statute, by its clear terms, makes an antenuptial agreement 
applicable only to “lands,” and that, therefore, even if the 
antenuptial agreement is valid, it operates only to prevent Carl’s 
election to take a spouse’s share of real property, and does not 
apply to prevent Carl from claiming an elective share of the 
personal property in Eugenia’s estate. 

Section 30-2316 (Reissue 1979), on the other hand, provides 
that the parties to a valid antenuptial agreement may waive the 
right to elect a share of both real and personal property of a 
deceased spouse. 

' We note that the estate contends that, even if applicable, 
§ 30-106 (Reissue 1964) has been construed by this court to 
mean that an antenuptial agreement executed when such statute 
was in effect could preclude a surviving spouse from an elective 
share in both real and personal property. See, Kingsley v. 
Nobel, 129 Neb. 808, 263 N.W. 222 (1935); Anderl v. Willsey, 
193 Neb. 698, 229 N.W.2d 46 (1975); Moss v. Stueven, 200 Neb. 
215, 263 N.W.2d 98 (1978). Carl contends that in a series of 
cases culminating in Grassman v. Jensen, 183 Neb. 147, 158 
N.W.2d 673 (1968) (White, C.J., concurring in the result in part 
and dissenting in part), and later in Blanchard v. White, 217 
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Neb. 877, 351 N.W.2d 707 (1984), this court has indicated that 
§ 30-106 (Reissue 1964) applies only to real property, and not to 
personal property. In view of the manner in which this case is 
disposed of, we need not determine that issue. 

The dispute is clear. As stated above, Carl contends that since 
§ 30-106 (Reissue 1964) was in effect on July 23, 1969, when the 
antenuptial agreement was signed, the provisions of that statute 
were incorporated into the agreement, and the terms of 
§ 30-106 (Reissue 1964) control the effect of the agreement. The 
estate contends that since § 30-2316 (Reissue 1979) was in effect 
on February 5, 1983, when Eugenia died, the terms of 
§ 30-2316 (Reissue 1979) control the effect of the antenuptial 
agreement. We hold that § 30-2316 (Reissue 1979), the statute 
that was in effect at the time of the death of Eugenia, controls. 

In considering the problem, we are necessarily guided by the 
general rules of inheritance of Nebraska. As stated in Jn re 
Estate of Luckey. Bailey v. Luckey, 206 Neb. 53, 57, 291 
N.W.2d 235, 238 (1980): 

The right of inheritance is created by statute. It is within 
the power of the legislature to determine what persons or 
whether any person shall inherit from one who dies 
intestate, and to determine what proportion of the 
decedent’s estate shall descend to any particular person or 
class of persons. The legislature creates and may take 
away the right to inherit. 

Within that general rule the Legislature has set out both the 
right of surviving spouse to elect to take an elective share of a 
deceased spouse’s estate (Neb. Rev. Stat. § 30-2313 (Cum. 
Supp. 1984)) and the right of spouses to waive such a right by 
contract (§ 30-2316 (Reissue 1979)). 

Section 30-2313 (Cum. Supp. 1984) provides in part: “Ifa 
married person domiciled in the state dies, the surviving spouse 
has a right of election to take an elective share in any fraction 
not in excess of one half of the augmented estate under the 
limitations and conditions hereinafter stated.” 

The “augmented estate” referred to in § 30-2313 (Cum. 
Supp. 1984) is defined in Neb. Rev. Stat. § 30-2314 (Cum. 
Supp. 1984) in detail, and includes many items which are to be 
added to the basic estate. 
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Section 30-2316 (Reissue 1979) provides in part: 

The right of election of a surviving spouse . . . may be 
waived, wholly or partially, before or after marriage, by a 
written contract, agreement or waiver signed by the party 
waiving after fair disclosure. Unless it provides to the 
contrary, a waiver of all rights (or equivalent language) in 
the property or estate of a present or prospective spouse. . 
. is a waiver of all rights to elective share .. . and a 
renunciation by each of all benefits which would 
otherwise pass to him from the other by intestate 
succession... . 

Carl’s position would give him all the rights of election under 
§ 30-2313 (Cum. Supp. 1984), including his right to a share of 
the “augmented estate,” but none of the burdens which he 
asserts are put on him by § 30-2316 (Reissue 1979). 

As to which law controls, we held in Jn re Estate of Enyart, 
100 Neb. 337, 349, 160 N.W. 120, 124 (1916), overruled on 
other grounds, Kingsley v. Noble, 129 Neb. 808, 263 N.W. 222 
(1935): “There is no vested interest in a statute, and a change in 
the manner of disposition of estates of deceased persons may be 
made by the legislature at any time. The law at the time of death 
determines the right and manner of disposition, and not the 
former law.” 

Similarly, in 79 Am. Jur. 2d Wills § 69 at 327-28 (1975), it is 
stated: 

[T]he power of one spouse to bequeath property away 
from the other spouse and the rights of the surviving 
spouse upon his or her election not to take under the will 
are controlled by the law in force at the time of the 
testator’s death and not by that in effect when the will was 
executed. 

In3 W. Whitford, Probate and Administration, Descent and 
Distribution 1155 (1957), it is set out, “The right of election is 
purely statutory, and the statute in force at the time of death 
controls, rather than the statute in force at the time an 
antenuptial contract was executed (or at some other time prior 
to death).” 

In In re Estate of Florey, 212 Neb. 665, 671, 325 N.W.2d 643, 
646-47 (1982), we said: 
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Our court has repeatedly held that the will of the 
deceased speaks as of the date of death of the testator. 
[Citations omitted.] The right of a surviving spouse to 
elect to receive those benefits provided by law in lieu of 
those provided by the will also must be determined by the 
law in effect at the date of the decedent’s death. With the 
adoption of the new probate code, Neb. Rev. Stat. 
§ 30-2901 (Reissue 1979) provides that the new code 
applies to any wills of decedents dying subsequent to the 
effective date of the code. The court must therefore look 
to the law in effect when the decedent died to determine 
the rights of the electing spouse. 

Carl’s answer to all these statements of law is that all these 
statements apply only to wills and that we are here considering 
an antenuptial contract, not a will. We hold, however, that the 
effect of the contract here involved—an antenuptial contract 
which removes the rights of both contracting parties to elect to 
share in each other’s estate and in which the parties agree to be 
bound by present and future laws—must be determined by the 
statutes in effect at the time of the death of the party to the 
agreement whose estate is attempting to effectuate the 
agreement. 

The provision of the antenuptial agreement in question 
provided in part: 

3. Each party hereby waives, releases and relinquishes 
any and all claims and rights of every kind, nature or 
description that he may acquire by reason of the marriage 
in the other party’s property or estate under the present or 
future laws of Nebraska or any other jurisdiction, 
including: 

(a) The right to elect to take against any present or 
future last will and testament or codicil of the other party; 

(b) The right to take his intestate share in the other 
party’s estate; and 

(c) The right, if any, to act as administratrix or 
administrator of the other party’s estate. 

The contract before us is an antenuptial agreement to 
become effective in the future and designed to control the rights 
of inheritance of both parties, and a contract in which the 
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parties have agreed specifically to be bound by future laws. 
The law generally is that statutes in existence at the time of 
the execution of a contract become part of the contract as if set 
forth therein. Faught v. Platte Valley Public Power & Irrigation 
Dist., 155 Neb. 141, 51 N.W.2d 253 (1952). A limitation of that 
general rule was set out in Carlson v. Nelson, 204 Neb. 765, 773, 
285 N.W.2d 505, 509 (1979): “Existing statutes and laws with 
reference to which a contract is made (assuming there are no 
. valid contractual provisions providing otherwise) enter into and 
become part thereof.” See, also, Goodwin v. Freadrich, 135 
Neb, 203, 215, 280 N. W. 917, 922 (1938), where it is stated that 
“ ‘the existing statutes . . . at the time a contract is made 
[become] a part of it and must be read into it just as if an express 
provision to that effect were inserted therein, except where the 
contract discloses a different intention.’ ” And as stated in 
Board of Trustees v. Krizek, 113 Ill. App. 3d 222, 226, 446 
N.E.2d 941, 944 (1983): “Nothing prevents the parties to a 
contract from agreeing to be bound with reference to future 
laws [citations omitted] . . . .” See, also, 17 Am. Jur. 2d 
Contracts § 257 at 657-58 (1964), which states contracts are 
governed by the law in existence at the time it was made, “unless 
the parties have indicated an intention to the contrary, such as 
an intention to be bound by future laws.” In this case Carl and 
Eugenia agreed to be bound by future laws. 

The only right that Carl had in Eugenia’s estate was the right 
to take a share of that estate contrary to the will itself. That 
right of election is purely statutory and is provided by § 30-2316 
(Reissue 1979). The right of a surviving spouse to elect against a 
will is statutory only. Carl now says the antenuptial agreement 
was invalid insofar as it states that Carl gives up the right to 
share in Eugenia’s personal property because, as Carl contends, 
§ 30-106 (Reissue 1964) specifically provided that neither party 
can agree not to share in the personal property of his or her 
deceased spouse. Carl now wants to apply the provisions of that 
1969 contract, including the statutes existing at that time and 
later repealed. Just as he has no vested right in any laws of 
inheritance, neither does Carl have a vested right to apply 1969 
inheritance laws to a 1983 estate. 

Car] also raises the question that by the terms of the current 
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Nebraska Probate Code itself, that code provides that it shall 
not impair any accrued right. Carl states, in his brief at 18, “The 
right of [Carl] to inherit personal property, or to elect against a 
will which denied him his statutory share of his wife’s personal 
property, accrued at the time of the marriage.” 

No such right “accrued” at the time of the marriage. Carl, 
indeed, had no rights under § 30-106 (Reissue 1964) to elect or 
do anything else, after that statute was repealed in 1974. The 
will in question was not executed until 1982. When § 30-2313 
(Reissue 1979) was made the law of this state, Carl received a 
right, by legislative grace, to choose to take a certain percentage 
of his deceased spouse’s estate. Carl, however, had given up that 
right in a contract wherein he promised that he waived and 
released “any and all claims and rights of every kind. . . in the 
other party’s property or estate under the present or future laws 
of Nebraska . . . including: (a) The right to elect to take against 
any present or future last will and testament or codicil of the 
other party... .” 

In view of this disposition of the case, the assignment of error 
alleging that the trial court erred in finding that Carl was 
estopped to deny the validity of the contract need not be 
determined. 

The judgment of the trial court was correct, and the 
judgment of the district court affirming that holding is correct. 

AFFIRMED. 


CARL W. LUMBARD, DOING BUSINESS AS LUMBARD-LESCHINSKY, 
APPELLEE, V. THE WESTERN FIRE INSURANCE COMPANY, FORT 
SCOTT, KANSAS, A CORPORATION, APPELLANT. 

381 N.W.2d 117 


Filed February 7, 1986. No. 84-801. 


1. Insurance: Contracts. An insurance policy is to be construed as any other 
contract; if its terms are clear, they are to be applied according to their plain and 
ordinary meaning. 

. If aninsurance policy is ambiguous, it will be construed in favor 
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of the insured. 

. An ambiguity exists only when a policy can be interpreted to 
have two or more reasonable meanings. 

. An ambiguity will not be read into policy language which is 
plain and unambiguous in order to construe it against the preparer of the 
contract. 


. A policy provision covering burglary only if felonious exit from 
the premises be by actual force and violence, as evidenced by visible marks made 
by tools, explosives, electricity, or chemicals upon, or physical damage to, the 
interior of the premises at the place of such exit, is enforceable. 

Appeal from the District Court for Hall County: JosePH D. 

Martin, Judge. Reversed and remanded for further 

proceedings. 


Kenneth H. Elson, for appellant. 


Earl D. Ahlschwede of Ahlschwede, DeBacker & Truell, for 
appellee. 


Krivosna, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

The plaintiff, Carl W. Lumbard, a merchant doing business 
as Lumbard-Leschinsky, seeks to recover the value of certain 
merchandise removed from his premises under a policy of 
burglary insurance issued by defendant, The Western Fire 
Insurance Company, Fort Scott, Kansas, a corporation. 
Western appeals from the summary judgment entered in favor 
of Lumbard on the grounds that the district court erred (1) in 
determining that the policy’s definition of “burglary” violated 
public policy and thus was unconscionable and unenforceable 
and (2) in finding that the policy covered the loss. We reverse 
and remand for further proceedings. 

The policy provided that Western would pay Lumbard “for 
all loss of or damage to merchandise, furniture, fixtures, and 
equipment within the premises occasioned by ... burglary... 
.” The policy defined burglary as 

the felonious abstraction of insured property (1) from 
within the premises by a person making felonious entry 
therein by actual force and violence. . . or (3) from within 
the premises by a person making felonious exit therefrom 
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by actual force and violence as evidenced by visible marks 
made by tools, explosives, electricity or chemicals upon, 
or physical damage to, the interior of the premises at the 
place of such exit. 

When Lumbard’s store was closed at the end of the business 
day on January 16, 1981, the supply door was fastened shut by 
means of two bars which fit into hooks on the inside of the door 
in such a manner as to render the door incapable of being 
opened from the outside. When the store was opened for 
business the next day, it was found that numerous items, mostly 
stereophonic equipment, had been removed from the store. 
There were no signs of forcible entry into or exit from the store, 
but the bars which held the supply door shut had been removed 
from the hooks and laid on the floor beside the door. 

Western denied coverage for the loss of the items removed 
from the store on the basis that the occurrence did not fall 
within the policy’s definition of a burglary. 

Western’s first ground of appeal, that the trial court erred in 
concluding that the policy’s definition of burglary is void and 
unenforceable as violative of public policy, is meritorious. 

Cochran v. MFA Mut. Ins. Co., 201 Neb. 631, 271 N.W.2d 
331 (1978), involved an insurance policy which stated it did not 
apply to loss away from the described premises of 

“property while unattended in or on any motor vehicle or 
trailer, other than a public conveyance, unless the loss is 
the result of forcible entry into such vehicle while all 
doors, windows or other openings thereof are closed and 
locked, provided there are visible marks of forcible entry 
upon the exterior of such vehicle or the loss is the result of 
the theft of such vehicle which is not recovered within 30 
days, but property shall not be considered unattended 
when the Insured is required to surrender the keys of such 
vehicle to a bailee.” 
(Emphasis supplied.) Jd. at 632, 271 N.W.2d at 332. Entry into 
the locked automobile from which the property was taken had 
been gained by the use of a “jiggle” key which was later found 
in the vehicle. As a result, there were no marks of forcible entry. 
In upholding the lower courts’ denials of coverage, the Cochran 
opinion rejected the argument that it would be unconscionable 
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to enforce a policy provision requiring such marks where other 
evidence of a burglary is present. The court specifically stated 
that the “provision requiring visible marks of forced entry is 
not unconscionable.” Jd. at 634, 271 N.W.2d at 333. The 
Cochran opinion also rejected the argument that the 
requirement establishes a mere rule of evidence which will not 
be literally enforced if it is clear the burglary was not “an inside 
job.” Id. at 633, 271 N.W.2d at 333. While the cases discussed 
hereinafter with respect to Western’s second ground of appeal 
do not expressly state that clauses such as that involved in this 
case are not unconscionable, their holdings so imply. 
We turn, then, to Western’s second ground of appeal, the 
trial court’s finding that the loss is covered by the policy. 
The rule controlling the resolution of the issues presented by 
that ground is that an insurance policy is to be construed as any 
other contract; if its terms are clear, they are to be applied 
according to their plain and ordinary meaning. Swanson y. 
First Fidelity Life Ins. Co., 214 Neb. 654, 335 N.W.2d 538 
(1983); Hemenway v. MFA Life Ins. Co., 211 Neb. 193, 318 
N.W.2d 70 (1982); Safeco Ins. Co. of America v. Husker 
Aviation, Inc., 211 Neb. 21, 317 N.W.2d 745 (1982). 
As noted in Great Plains Ins. Co., Inc. v. Kalhorn, 203 Neb. 
799, 803-04, 280 N.W.2d 642, 645 (1979): 
An insurance policy is a contract between the insurance 
company and the insured. As such, the insurance 
company has the right to limit its liability by including 
those limitations in the policy definitions. If those 
definitions are clearly stated and unambiguous, the 
insurance company is entitled to have those terms 
enforced. 

Accord Swedberg v. Battle Creek Mut. Ins. Co., 218 Neb. 447, 

356 N.W.2d 456 (1984). 

It is true that if an insurance policy is ambiguous, it will be 
construed in favor of the insured. However, an ambiguity exists 
only when the policy can be interpreted to have two or more 
reasonable meanings. Denis v. Woodmen Acc. & Life Co., 214 
Neb. 495, 334 N. W.2d 463 (1983). An ambiguity will not be read 
into policy language which is plain and unambiguous in order 
to construe it against the preparer of the contract. Rodriguez v. 
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Government Employees Ins. Co., 210 Neb. 195, 313 N.W.2d 
642 (1981). 

A review of our prior decisions concerning similar policy 
language is helpful in determining whether the subject language 
is ambiguous. 

Cochran v. MFA Mut. Ins. Co., 201 Neb. 631, 271 N.W.2d 
331 (1978), found the policy language cited previously to be 
unambiguous. 

In Hazuka v. Maryland Cas. Co., 183 Neb. 336, 160 N.W.2d 
174 (1968), this court held the loss of money from a safe, on 
which only the inner door had been pried open, was not covered 
by the insurance policy. The exterior of the safe contained no 
marks indicating a forcible entry, and the combination lock was 
neither marked nor damaged. The applicable policy stated: 

“ ‘Safe Burglary’ means (1) the felonious abstraction of 
insured property from within a vault or safe described in 
the declarations and located within the premises by a 
person making felonious entry into such vault or such safe 
and any vault containing the safe, when all doors thereof 
are duly closed and locked by all combination locks 
thereon, provided such entry shall be made by actual force 
and violence, of which force and violence there are visible 
marks made by tools, explosives, electricity or chemicals 
upon the exterior of (a) all of said doors of such vault or 
such safe and any vault containing the safe, if entry is 
made through such doors, or (b) the top, bottom or walls 
of such vault or such safe and any vault containing the safe 
through which entry is made, if not made through such 
doors, or (2) the felonious abstraction of such safe from 
within the premises.” 
Id. at 339, 160 N.W.2d at 177. The Hazuka court, in reaching its 
decision, held the provision was not ambiguous and noted that 
not every burglary constitutes a basis for liability; liability 
attaches only if the burglary meets the requirements of the 
policy. 

The policy in Grayson v. Maryland Casualty Co., 100 Neb. 
354, 160 N.W. 85 (1916), excluded from coverage money lost 

“from a combination fire and burglar-proof safe, or from 
a burglar-proof safe, containing an inner steel 
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burglar-proof chest, unless the same shall have been 
abstracted from the steel or so-called burglar-proof chest 
contained within the safe, after entry into said chest has 
been effected by the use of tools or explosives directly 
thereupon.” 
Money was stolen from the plaintiff’s safe. While a small drill 
hole was on the dial at the time of trial, there was evidence that 
no such drill mark was on the dial shortly after the burglary. In 
any event, the expert witnesses were in apparent agreement that 
the drill mark could not have assisted in opening the 
combination lock. This court reversed the lower court and held 
the policy excluded coverage. 

The policy in Bruner Co. v. Fidelity & Casualty Co., 101 
Neb. 825, 166 N.W. 242 (1917), insured against loss caused by 
“‘ “any person or persons who shall have made entry into the 
safe or safes by the use of tools or explosives thereupon.’ ” Jd. 
at 826, 166 N.W. at 242. Coverage was found to exist because 
the inner steel doors of a safe had been exploded open. 

The policy in question unequivocally requires visible marks 
on the interior of the premises at the place of exit. There is no 
other reasonable meaning which can be given the words used, 
and, therefore, no ambiguity exists which requires 
construction. The uncontroverted evidence is that no such 
marks existed. Obviously, then, the loss in question is excluded 
from coverage. 

Summary judgment can only be granted when, among other 
things, the moving party is entitled to judgment as a matter of 
law. Pierce v. City of Ogallala, ante p. 433, 378 N.W.2d 140 
(1985); Jacobs v. Goetowski, ante p. 281, 376 N.W.2d 773 
(1985). 

It follows from the foregoing analysis that Lumbard is not 
the party entitled to judgment as a matter of law. The judgment 
of the trial court is therefore reversed and the cause remanded 
for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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STATE OF NEBRASKA, APPELLEE, V. ROBERT C. NORFOLK, 
APPELLANT. 
381 N.W.2d 120 


Filed February 7, 1986. No. 85-045. 


1. Miranda Rights: Confessions: Right to Counsel. Before a defendant’s custodial 
statement is admissible as evidence, the absolute and indispensable prerequisites 
of a Miranda warning must have been satisfied preceding the interrogation 
producing such statement, namely, law enforcement personnel must (1) inform 
the defendant of the right to remain silent, (2) explain that anything said can and 
will be used against the defendant in court, and (3) inform the defendant of the 
right to consult with a lawyer and to have a lawyer present during interrogation. 
lf a defendant to be interrogated is indigent, the defendant must also be 
informed that a lawyer will be appointed to represent the defendant. 

2. Miranda Rights: Waiver: Words and Phrases. In reference to a waiver of the 
rights designated in the Miranda warning, intelligent is not synonymous with 
prudent, and intelligence is not equated with wisdom. 

3. Miranda Rights: Waiver. To determine whether a defendant acted intelligently 
regarding a waiver of any right designated in the Miranda warning, the proper 
standard is whether a defendant, at the time of the waiver, possessed the capacity 
to understand and act in response to the Miranda warning given by an 
interrogating officer. 

4. Confessions: Evidence. The test for determining admissibility of a statement 
obtained by police deception is whether that deception produced a false or 
untrustworthy confession or statement. 

5. Witnesses: Trial. A lay witness, when testifying on the basis of firsthand 
knowledge, can relate specific objective observations of a person’s conduct, 
condition, or behavior, notwithstanding that such witness may not be allowed to 
offer his opinion as to the person’s sanity. 

6. Trial: Evidence: Appeal and Error. The admission or exclusion of evidence is a 
matter left largely to the sound discretion of the trial court, and its ruling will be 
upheld absent an abuse of discretion. 
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SHANAHAN, J. 

Robert C. Norfolk appeals his conviction for first degree 
murder after a bench trial in the district court for Douglas 
County. We affirm. 

In May 1984 Norfolk rented a room in the residence of his 
aunt, Della Jones. On the morning of May 12, after a night of 
drinking, Norfolk returned to his room, obtained a butcher 
knife from the kitchen, cut the telephone lines in the house, 
stabbed Jones, and strangled her to death. 

Later on May 12, Jones’ niece, Barbara, became concerned 
about Jones’ well-being when Jones neither answered her 
telephone nor responded to knocks on the front door of her 
house. Near 4 p.m., Barbara observed Norfolk entering Jones’ 
residence and asked a friend, Larry Nelson, to inquire about 
her aunt’s whereabouts. Nelson confronted Norfolk, who, after 
stating that Jones had left town around 3 o’clock to visit her 
sister, drove away in his car. Sometime close to 7:30 p.m., 
Barbara entered Jones’ residence, found Jones lying on the 
floor, and contacted the police. 

On May 13, at approximately 9:30 p.m., a police officer in 
downtown Omaha noticed that the automobile being driven by 
Norfolk matched the description of the vehicle associated with 
the Jones homicide and stopped the Norfolk car. When the 
officer mentioned that Norfolk was a suspect in a homicide 
investigation, Norfolk replied, “Do yourself a favor and call a 
backup.” The officer arrested Norfolk, who responded, “Don’t 
shoot. I was on my way down to turn myself in anyway.” Later, 
in the course of his conversation with the arresting officer, 
Norfolk again mentioned that he was on his way to the police 
station to turn himself in “for the killing.” According to the 
officer, at the time of the arrest Norfolk seemed “nervous anda 
little upset” but did not appear to be under the “influence of 
any drugs or alcohol.” 

Norfolk was taken to the police station, where, at 10:55 
p.m., Officer James C. Wilson informed Norfolk of the 
Miranda rights. After Norfolk orally waived his Miranda rights 
and then signed the standard Miranda advisory form used by 
Omaha police, Wilson commenced interrogation, which lasted 
more than 2 hours and resulted in Norfolk’s oral statement that 
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he had stabbed Jones, strangled her lifeless, and had 
intercourse with her. Wilson had told Norfolk that the officer 
“knew everything,” because Wilson had a copy of the autopsy 
report concerning Jones and “can see it here in the report.” In 
fact, an autopsy report had not been issued at the time of 
Wilson’s remark to Norfolk. Another officer told Norfolk, 
“Well, maybe you’d feel better if you would tell us everything.” 
After his oral statement Norfolk agreed to give a tape-recorded 
statement. Wilson again informed Norfolk concerning the 
Miranda rights. At commencement of the recorded 
interrogation, Wilson commented that the statement to be 
recorded was for “the official record.” Norfolk, at that point 
and for the first time, requested an attorney. Wilson ignored the 
request for an attorney and Norfolk’s later demand that the 
recorder be turned off. Throughout the interrogation, Wilson 
had no difficulty communicating with Norfolk, who appeared 
to understand all questions asked by Wilson. 

The State filed an information charging Norfolk with first 
degree murder, namely, Norfolk had killed Jones “purposely 
and of deliberate and premeditated malice or in the 
perpetration of, or in an attempt to perpetrate a sexual assault 
in the first degree ... .”” See Neb. Rev. Stat. § 28-303 (Reissue 
1979). Norfolk moved to suppress his custodial statements 
made to police. After an evidentiary hearing on Norfolk’s 
motion, the district court determined that the taped statement, 
although voluntary, was obtained in violation of Norfolk’s 
Miranda rights; therefore, the tape-recorded statement was not 
admissible during the State’s case in chief, but could be used for 
impeachment purposes as part of the State’s rebuttal evidence. 
The court also concluded, however, that Norfolk had 
“knowingly and voluntarily” waived the Miranda rights 
concerning Norfolk’s oral statement made before his taped 
statement and that such oral statement, “given voluntarily in 
compliance with the Miranda rights,” was thereby admissible 
for the State’s case in chief. 

Before trial Norfolk notified the State of his intention to 
assert an insanity defense, see Neb. Rev. Stat. § 29-2203 (Cum. 
Supp. 1984), and then waived his right toa jury trial. At trial the 
State relied primarily on testimony from officers involved in 
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Norfolk’s interrogation, who recited the oral statement made 
by Norfolk before he requested an attorney; testimony from 
Jones’ niece, Barbara, and her friend, Leroy Nelson, who 
described the events leading to the discovery of Jones’ body; 
and testimony from the investigating officer, who, when 
describing the interior of Jones’ residence, testified that the 
cords of two telephones had been cut. The State also called 
Carol Quiroz and Norfolk’s former employer, Richard Ogden, 
as witnesses to testify about certain aspects of Norfolk’s 
behavior. Quiroz had been acquainted with Norfolk for 2!/2 
years and was a tenant at the apartment house where Norfolk 
lived before he rented from Jones. Ogden had employed 
Norfolk for approximately 5 months. When the prosecutor 
asked Quiroz whether she was aware of Norfolk’s having any 
“delusions” or whether she had observed | Norfolk 
“hallucinating,” “seeing things,” or “hearing voices,” 
Norfolk’s counsel objected that the question called for a 
conclusion “[Quiroz] is not qualified to answer.” The court 
overruled the objection and Quiroz answered, “No.” Ogden 
was asked whether he was aware of Norfolk’s having 
“hallucinations or delusions” or whether he had observed 
Norfolk “talking to himself at any time.” Over Norfolk’s 
objection that the witness was “not qualified to talk about 
hallucinations and delusions,” the court allowed Ogden to give 
his answer, “No.” Finally, the State called Dr. Blaine Roffman, 
a forensic pathologist, who had performed the Jones autopsy 
and who testified that Jones’ body had incurred numerous 
“contusions and abrasions,” some superficial “stab wounds or 
lacerations,” and “hemorrhages in the posterior portion of the 
pharynx and in the superior portion of the trachea and around 
the vocal chords.” Based upon such observations, Dr. Roffman 
concluded that Jones died as a result of “[a]sphyxiation 
secondary to [manual] strangulation.” 

To support his insanity defense Norfolk called two 
psychiatrists, Dr. David Kentsmith and Dr. Bruce Gutnik, both 
of whom testified that Norfolk was in a psychotic state at the 
time of the Jones homicide, unable to differentiate right from 
wrong and unable to control his actions. Dr. Gutnik, in 
particular, testified that “for at least a period of 24 to 36 hours 
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in there, something was definitely very psychotic about this 
gentleman.” To rebut testimony from Norfolk’s psychiatrists, 
the State called Dr. Emmet Kenney, who expressed his opinion 
that Norfolk was ableto distinguish right from wrong, was sane 
at the time of the homicide, and was “feigning” mental illness. 

At the conclusion of all evidence, the district court found 
Norfolk guilty of first degree murder and, later, sentenced him 
to life imprisonment in the Nebraska Penal and Correctional 
Complex. f 

Norfolk claims three prejudicial errors occurred at trial: (1) 
The oral, nonrecorded custodial statement was improperly 
admitted into evidence; (2) The lay witness’ testimony 
concerning Norfolk’s “mental state” was improperly admitted 
as evidence; and (3) The evidence is insufficient as a matter of 
law to support a finding of guilt for first degree murder. 

Norfolk’s assertion of error in admitting into evidence his 
custodial oral statement has two aspects—deficiency in the 
warning required by Miranda v. Arizona, 384 U.S. 436, 86 S. 
Ct. 1602, 16 L. Ed. 2d 694 (1966), and lack of voluntariness. 

Norfolk contends that any apparent waiver of his right to 
remain silent resulted from his mistaken belief that a custodial 
oral statement was not “official,” that is, a belief that an oral 
statement was not admissible as evidence to convict a 
defendant. To buttress his position, Norfolk emphasizes that as 
soon as he realized his statement being made during the 
tape-recorded interrogation was a part of the “official record,” 
he requested a lawyer and demanded that the tape recorder be 
turned off. His actions during the tape-recorded interrogation, 
Norfolk argues, show his prior lack of appreciation that his oral 
statement would be evidence against him at trial. Norfolk, 
therefore, maintains that such circumstances preclude an 
intelligent waiver of his right to remain silent. 

Before a defendant’s custodial statement is admissible as 
evidence, the absolute and indispensable prerequisites of the 
Miranda warning must have been satisfied preceding the 
interrogation producing such statement, namely, law 
enforcement personnel must (1) inform the defendant of the 
right to remain silent, (2) explain that anything said can and will 
be used against the defendant in court, and (3) inform the 
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defendant of the right to consult with a lawyer and to have a 
lawyer present during interrogation. Miranda v. Arizona, 
supra. If a defendant to be interrogated is indigent, the 
defendant must also be informed that a lawyer will be 
appointed to represent the defendant. Miranda v. Arizona, 
supra. In Miranda the U.S. Supreme Court emphasized the 
need to protect integrity of a suspect’s waiver and noted a 
waiver is not simply a “a preliminary ritual to existing methods 
of interrogation,” but is “fundamental with respect to the Fifth 
Amendment privilege.” Miranda, supra at 476. In stressing that 
a waiver must be knowingly and intelligently made, the U.S. 
Supreme Court has enunciated that when a custodial statement 
is obtained without the presence of a defendant’s attorney, a 
“heavy burden rests on the government to demonstrate that the 
defendant knowingly and intelligently waived his privilege 
against self-incrimination and his right to retained or appointed 
counsel.” Miranda, supra at 475. 

Any question involving an effective waiver of the Miranda 
rights necessarily involves consideration of two different 
problems—whether the waiver is the product of improper 
external influence on a defendant and whether a defendant 
possessed a certain degree of awareness or understanding 
regarding a right and a decision to forgo that right. Dix, Waiver 
in Criminal Procedure: A Brief for More Careful Analysis, 55 
Tex. L. Rev. 193 (1977). 

As far as our research indicates, the U.S. Supreme Court has 
not articulated a definition of intelligence in reference to a 
defendant’s constitutionally acceptable waiver of a right 
regarding criminal prosecutions. Whether a defendant has 
“intelligently” waived the Miranda rights has frequently arisen 
in situations involving an alleged physical or mental condition 
preventing a defendant’s comprehension of the Miranda 
warning administered by law enforcement personnel. In such 
cases, courts, examining all the circumstances surrounding an 
alleged waiver, have focused specifically on a defendant’s 
ability to understand the rights designated in the Miranda 
warning and acknowledge such understanding by 
communication with an interrogator. For example, in Fryer v. 
State, 325 N.W.2d 400 (Iowa 1982), the defendant, possessing 
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an IQ in the “dull-normal range,” contended that he lacked the 
requisite mental capacity to understand his rights and, thus, 
was incapable of waiving his rights. The lowa Supreme Court 
rejected that contention, stating that “the facts and 
circumstances indicate that Fryer was capable of understanding 
and knowingly waiving his rights.” (Emphasis supplied.) Jd. at 
409. Similarly, in Howard v. State, 458 A.2d 1180 (Del. 1983), 
the Delaware Supreme Court rejected the defendant’s claim 
that his intoxication rendered his waiver ineffective, holding the 
defendant “had sufficient capacity to know what he was saying 
and to have voluntarily intended to say it.” (Emphasis 
supplied.) /d. at 1183. In State v. Finson, 447 A.2d 788, 792 
(Me. 1982), the Supreme Judicial Court of Maine stated the 
general proposition as follows: “A person [allegedly suffering 
from a mental deficiency] is not necessarily incapable of 
waiving his constitutional rights or giving a voluntary 
statement, if despite the [deficiency] he is aware and capable of 
comprehending and communicating with coherence and 
rationality.” (Emphasis supplied.) See, also, Moore v. Ballone, 
658 F.2d 218, 229 (4th Cir. 1981) (waiver not intelligent where 
State failed to establish that defendant was “capable of 
understanding his rights”); Matter of Sanders, 56 Or. App. 724, 
643 P.2d 384, 387-88 (1982) (individual waiving right must 
possess “ ‘capacity to understand fully the nature of the right 
he is waiving...’ ”). In State v. Lamb, 213 Neb. 498, 505, 330 
N.W.2d 462, 467 (1983), this court held a defendant’s waiver to 
be effective where the defendant appeared to “know what he 
was doing” and “was capable of making voluntary and 
intelligent responses.” 

Norfolk does not argue that he suffered from a deficiency in 
mental capacity at the time of the waiver under examination. 
Such argument would not withstand the clear record in this 
case. Rather, Norfolk argues he was mistaken about the 
evidentiary value of his custodial oral statement to the 
interrogating officer. Generally, in situations where a defendant 
has claimed a mistake or misapprehension in the evidentiary 
value or effect of a custodial statement, courts have been less 
concerned with a defendant’s construction or interpretation of 
the Miranda warning and more concerned whether an 
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interrogating officer has a duty to inform a defendant about 
consequences of a custodial statement. 
In Harris v. Riddle, 551 F.2d 936 (4th Cir. 1977), for instance, 
the defendant made incriminating oral statements while in 
custody and after expressly waiving the Miranda rights. On 
appeal defendant claimed that at the time of his waiver “[h]e 
erroneously believed that an oral confession would not be 
harmful to him and could not be used against him.” Jd. at 938. 
After noting the defendant had thrice been advised of his 
Miranda rights, the Fourth Circuit Court of Appeals stated at 
938: 
Yet it does seem likely that if Lt. Austin had said to Harris, 
“Look, you are making a mistake; what you tell me will be 
used against you even though I do not write it down and 
you do not sign it, and you do not have to shoot the gun to 
be guilty,” such a warning would have been grasped and 
understood and perhaps heeded. But Miranda does not 
put upon the police the burden of explaining the rules of 
evidence and the substantive criminal law. 

The court concluded that the defendant had made an 

“intelligent” waiver. 

A misunderstanding about the evidentiary effect of an oral 
statement existed in Wantland v. State, 45 Md. App. 527, 413 
A.2d 1376 (1980), where the defendant argued “he did not 
know that an oral statement could be used against him in 
court,” which misunderstanding “precluded his having madea 
voluntary, knowing, and intelligent waiver.” Id. at 535, 413 
A.2d at 1382. The Maryland court was not persuaded by that 
argument and held: 

We decline to adopt the view that Miranda requires a 
waiver to be wisely made. Were we to follow that path, the 
police would be forced into the role of counsel for an 
accused. Miranda does not require that an accused be 
apprised of the evidentiary value of a statement. 

Id. at 538, 413 A.2d at 1383. As expressed by the New York 
Court of Appeals: “Although a suspect must be apprised of his 
or her rights, providing a general legal education is not the 
business of the police or the courts.” People v. Williams, 62 
N.Y.2d 285, 289, 465 N.E.2d 327, 329, 476 N.Y.S.2d 788, 790 
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(1984). See, also, State v. Wurm, 32 Wash. App. 258, 647 P.2d 
508 (1982); Albright v. State, 378 So. 2d 1234 (Fla. App. 1979); 
Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978). 

A requirement that a defendant comprehend the 
consequences of a custodial statement would impose a double 
duty in interrogation by law enforcement personnel—first, 
administration of the mandatory Miranda warning and, 
second, valid construction, as well as illustrative explanation, 
of the contents of the Miranda warning, including complete 
and accurate information bearing on the consummate 
consequence, namely, admissibility of the custodial statement 
as evidence at a defendant’s trial. Imposing such burdensome 
responsibility on an interrogating officer would be unwise and 
impracticable. See, Harris v. Riddle, supra at 938 (“average 
interrogating police officer is not capable” of “explaining the 
rules of evidence and the substantive criminal law”); Wantland 
v. State, supra at 538, 413 A.2d at 1383 (questioning whether 
police were “qualified” to instruct the defendant “as to the 
effect of an oral statement vis a vis one that is written’’). 

In reference to a waiver of the rights designated in the 
Miranda warning, intelligent is not synonymous with prudent, 
and intelligence is not equated with wisdom. See Collins v. 
Brierly, 492 F.2d 735 (3d Cir. 1974). In United States v. Frazier, 
476 F.2d 891 (D.C. Cir. 1973), the court applied the “capacity” 
standard in response to the defendant’s argument that 
misapprehension of an oral statement’s effect rendered a waiver 
ineffective. The court found that the government had met its 
burden of proving an intelligent waiver by showing that the 
defendant “was capable of understanding” the Miranda 
warning. (Emphasis supplied.) /d. at 896. Recognizing that 
“even where capacity exists, it is sometimes true that 
understanding can be faulty or mistaken,” id. at 897, the court 
in Frazier rebuffed the notion that a misunderstanding about 
consequences, by itself, provides a valid reason to exclude a 
defendant’s custodial statement. 

To determine whether a defendant acted intelligently 
regarding a waiver of any right designated in the Miranda 
warning, we hold that the proper standard is whether a 
defendant, at the time of the waiver, possessed the capacity to 
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understand and act in response to the Miranda warning given 
by an interrogating officer. 1 W. LaFave & J. Israel, Criminal 
Procedure § 6.9(b) (West 1984). By requiring such capacity as 
the determinant of an effective waiver, we ensure that the 
waiver requirement is not reduced to a “preliminary ritual to 
existing methods of interrogation.” Miranda v. Arizona, 384 
U.S. 436, 476, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). In 
rejecting a requirement that a defendant must possess actual 
understanding of the consequences of a waiver after the 
Miranda warning, we avoid imposing upon the police the 
obviously impractical and unrealistic burden of supplying a 
legal interpretation of the Miranda warning and thus 
engendering the necessity of a case-by-case judicial 
determination of the length and breadth of an accused’s actual 
comprehension of all consequences attendant to a custodial 
statement. Under all the circumstances of this case, the district 
court’s finding, namely, that Norfolk’s waiver, preceding his 
oral statement, was “intelligently” made, is not clearly wrong 
and cannot be set aside. See State v. Hunt, 212 Neb. 304, 322 
N.W.2d 624 (1982). 

Norfolk next maintains that his custodial statement was 
exacted by improper interrogation tactics, namely, Officer 
Wilson’s deceptive reference to a nonexistent autopsy report 
concerning the victim, Jones, and the officer’s suggestion that 
Norfolk would “feel better” if he would “tell us everything.” 
Norfolk argues that such conduct rendered his statement 
involuntary and, hence, inadmissible at Norfolk’s trial. 

During the course of his interrogation, Norfolk 
acknowledged committing certain acts tending to prove the 
ultimate fact of his guilt for the Jones murder; thus, his various 
custodial statements constituted admissions. See State v. 
Bodtke, 219 Neb. 504, 363 N.W.2d 917 (1985). The State bears 
the burden of proving that a defendant’s statement was 
voluntarily made, before that statement is admissible as 
evidence against the defendant. See State v. Joy, 218 Neb. 310, 
353 N.W.2d 23 (1984). In determining whether the State has 
satisfied its burden, a court examines the totality of the 
circumstances to ascertain whether the defendant’s statement 
“is ‘the product of a rational intellect and a free will’ ” State v. 
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Bodtke, supra at 510, 363 N.W.2d at 922. A district court’s 
finding and determination that a defendant’s statement was 
voluntarily made will not be set aside on appeal unless such 
determination is clearly erroneous. State v. Hunt, supra. 
Officer Wilson’s deliberately deceptive statement regarding 
the autopsy report is an interrogation tactic which may be 
inconsistent with popular notions about a professional and 
procedurally restrained police force and is a type of police 
practice which is, perhaps, infrequent. Nevertheless, the test for 
determining admissibility of a statement obtained by police 
deception is whether that deception produced a false or 
untrustworthy confession or statement. See, State v. Erks, 214 
Neb. 302, 333 N.W.2d 776 (1983); State v. Stevenson & 
Jackson, 200 Neb. 624, 264 N.W.2d 848 (1978). Placed in the 
context of Norfolk’s willingness to talk at the time of his arrest, 
the relative brevity of the interrogation, and the absence of 
other threatening or obviously coercive interrogation tactics, 
the isolated statement regarding the autopsy report does not 
appear to have produced a false or untrustworthy statement. 
Although a confession or statement to be admissible as 
evidence must not have been obtained as the result of “any 
direct or implied promises, however slight, nor by the exertion 
of any improper influence,” State v. Jones, 208 Neb. 641, 646, 
305 N.W.2d 355, 359 (1981), the officer’s comment that 
Norfolk would “feel better” if he “would tell us everything” 
does not warrant overturning the district court’s finding that 
Norfolk’s statement was voluntarily made. Generally, “[a]n 
interrogation tactic in which the police appear to befriend the 
defendant” does not, by itself, render the confession 
involuntary, See State v. Erks, supra at 305, 333 N.W.2d at 779. 
Examining all the circumstances surrounding interrogation of 
Norfolk, the district court apparently concluded that the 
officer’s attempt to “befriend” Norfolk did not improperly 
influence Norfolk’s statement showing guilt for the Jones 
homicide. Cf. State v. Erks, supra (affirmance of the district 
court’s decision to suppress confession where defendant, 
suspected of a sexual assault, was informed that confessing 
would protect himself and his family from _ public 
embarrassment). The district court’s finding and determination 
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that Norfolk’s statement was voluntarily made was not clearly 
erroneous and is, therefore, affirmed. 

Norfolk claims the district court erred in allowing Carol 
Quiroz and Richard Ogden to testify with respect to whether 
Norfolk had, in their presence, experienced delusions or 
hallucinations. Norfolk relies upon State v. Myers, 205 Neb. 
867, 869, 290 N. W.2d 660, 661 (1980), in which this court stated 
as follows: 

“Nonexpert witnesses who have an intimate personal 
acquaintance with and an opportunity to observe the 
actions and demeanor of a person, before, at and after the 
time in question, may be permitted to testify as to his 
sanity or insanity when they have stated the primary facts 
which support their conclusion.” [Citing Torske v. State, 
123 Neb. 161, 242 N.W. 408 (1932).] 
In Myers the nonexpert witness had “known the defendant for 
some 15 years, having observed the defendant in various 
emotional states.” Id. at 869-70, 290 N.W.2d at 661. Norfolk 
claims that Quiroz and Ogden had no such “intimate personal 
acquaintance” with Norfolk and, thus, could not testify 
concerning his mental state. 

Norfolk’s argument fails to take into account the difference 
between the opinion testimony countenanced in Myers and the 
testimony adduced in the present case. In Myers the lay witness 
was allowed to testify that the defendant was not insane at the 
time he perpetrated the criminal act. In the case before us 
Quiroz and Ogden commented upon certain aspects of 
Norfolk’s demeanor personally observed by those witnesses. 
Neither witness offered an opinion about Norfolk’s sanity. 
Whatever degree and duration of personal contact may be 
sufficient to permit testimony about a defendant’s sanity in 
accordance with Myers, the testimony adduced by the State 
from lay witnesses in the present case was not an opinion 
regarding Norfolk’s sanity and, hence, does not fall within the 
ambit of the principle enunciated in Myers. See People v Allen, 
90 Mich. App. 128, 282 N.W.2d 255 (1979) (rule governing 
admission of lay testimony as to sanity does not apply to a 
witness who simply describes defendant’s manipulative 
character). 
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Since Quiroz and Ogden did not offer an opinion regarding 
Norfolk’s sanity, but testified concerning their observations of 
Norfolk’s conduct or behavior in terms of false perceptions or 
mistaken ideas, admissibility of such testimony is controlled by 
the personal knowledge requirement prescribed by Rule 602, 
Nebraska Evidence Rules. Neb. Rev. Stat. § 27-602 (Reissue 
1979). See 3 J. Weinstein & M. Berger, Weinstein’s Evidence 
{ 602[03] (1985). In contrast to State v. Myers, supra, Rule 602 
requires only that the proponent of the witness’ testimony 
introduce evidence “sufficient to support a finding that [the 
witness] has personal knowledge of the matter.” § 27-602. 
Ogden, as Norfolk’s employer, and Quiroz, as an acquaintance 
and cotenant at Norfolk’s apartment house, had sufficient 
personal knowledge to testify regarding Norfolk’s conduct or 
behavior. A lay witness, when testifying on the basis of 
firsthand knowledge, can “relate specific objective 
observations of a person’s conduct, condition or behavior,” 
notwithstanding that such witness may not be allowed to offer 
his opinion as to the person’s sanity. Mason v. United States, 
402 F.2d 732, 738-39 (8th Cir. 1968). The admission or exclusion 
of evidence is a matter left largely to the sound discretion of the 
trial court, and its ruling will be upheld absent an abuse of 
discretion. See Chmelka v. Continental Western Ins. Co., 218 
Neb. 186, 352 N. W.2d 613 (1984). On the basis of the objection 
asserted by Norfolk, we find no abuse of discretion by the 
district court in admitting into evidence the testimony of Quiroz 
and Ogden. 

Finally, Norfolk contends that there was insufficient 
evidence to support a finding that Norfolk had acted 
“purposely and with deliberate and premeditated malice” when 
he killed Jones. See § 28-303(1) (elements of crime of murder in 
the first degree). “‘It is the province of the Supreme Court, on 
appeal from a conviction, to refrain from resolving conflicts in 
the evidence and to sustain the judgment of conviction if, 
taking the view most favorable to the State, there is sufficient 
evidence to support the conviction.” State v. Craig, 219 Neb. 
70, 80, 361 N.W.2d 206, 214 (1985). In first degree murder cases 
where premeditation is an issue, there is a mental process 
involved, 
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namely, the subjective state of the perpetrator, which can 
be proved by circumstantial evidence. ... Concerning the 
element of premeditation, “the time required may be of 
the shortest possible duration. The time may be so short 
that it is instantaneous, and the design or purpose to kill 
may be formed upon premeditation and deliberation at 
any moment before the homicide is committed... .” 
[Citation omitted.] 
State v. Lynch, 215 Neb. 528, 533, 340 N.W.2d 128, 132 (1983). 
Taking the view most favorable to the State, the record 
establishes through Norfolk’s confession and the required 
corroborative evidence introduced by the State, see Sfate v. 
True, 210 Neb. 701, 316 N.W.2d 623 (1982), that Norfolk 
obtained a butcher knife from Jones’ kitchen, cut the cords of 
two telephones, entered Jones’ bedroom, struck her, inflicted 
superficial stab wounds on her body, and manually strangled 
her to death. Such conduct represents circumstances from 
which the trier of fact could and did draw the inference that 
Norfolk, purposely and with deliberate and premeditated 
malice, killed Jones. We conclude there is sufficient evidence to 
sustain Norfolk’s conviction of first degree murder. 
The judgment of the district court is correct in all respects 
and is, therefore, affirmed. 
AFFIRMED. 


CiTy oF LINCOLN, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE, V. W.R. LESOING, APPELLANT. 
381 N.W.2d 130 


Filed February 7, 1986. No. 85-072. 


1. Municipal Corporations: Fees. Usually, when a municipal corporation has 
power to make or provide for the making of improvements, it has power to make 
arrangements to meet the expense thereof. In the absence of express direction by 
statute, the method to be adopted is within the discretion of the proper 
municipal authorities. 

2. Administrative Law: Fees. A legislative body is permitted to delegate to an 
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administrative officer the power to collect a fee, as long as the fee is clearly 
limited as to the amount and purpose. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 


Gordon Peterson of Bailey, Polsky, Cada, Todd & Cope, for 
appellant. 


James D. Faimon, Assistant City Attorney, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KrivosHa, C.J. 

The appellee, City of Lincoln, filed a petition in the former 
municipal court of the City of Lincoln alleging that the 
appellant, W.R. Lesoing, was liable to the city for the costs of 
backfilling and replacing paving and asphalt after the 
excavation by Lesoing of a public street in the City of Lincoln. 
Lesoing, by amended answer, admitted that he had obtained a 
permit to make an excavation in the public street of the City of 
Lincoln and that the excavation had been backfilled and the 
paving and asphalt replaced by the city. As a defense, however, 
Lesoing alleged, in effect, that the City of Lincoln did not have 
authority to adopt an ordinance authorizing the collection of 
such fees. He further alleged that the ordinance, if authorized, 
was either unconstitutionally vague or an unlawful delegation 
of legislative authority in that no method for calculating the 
costs was set out in the ordinance. He concluded by alleging 
that even if the ordinance was valid, the City of Lincoln failed 
to follow the ordinance in that the permit issued by the city did 
not set out the cost of the work, as allegedly required by the 
ordinance. 

Following trial, the municipal court entered judgment for 
the city and against Lesoing for the full amount sought by the 
city. Lesoing appealed to the district court for Lancaster 
_ County, Nebraska, where the judgment of the municipal court 
was affirmed. It is from that order which he now appeals to this 
court, assigning as error the following: (1) The district court 
erred in finding that the City of Lincoln has authority to enact 
Lincoln Mun. Code § 14.70.040 (1982) and to assess backfill 
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and repaving costs against the defendant; (2) The district court 
erred in finding § 14.70.040 was a constitutional delegation of 
legislative authority; (3) The district court erred in finding 
§ 14.70.040 was not unconstitutionally vague; and (4) The 
district court erred in finding that § 14.70.040 does not require 
the exact amount of the costs be set out in the permit. We have 
reviewed each of the assignments and believe that the judgment 
of the district court must be affirmed. 

The record discloses that in late 1982 Harold G. Wright 
Company, a contractor from Blair, Nebraska, received the 
general contract from the University of Nebraska for 
construction of the new Wick Alumni Center to be located at 
1520 R Street in Lincoln, Nebraska. Lesoing received the 
plumbing subcontract, which called for connecting the water 
and sewer lines from R Street to the alumni center on the 
University of Nebraska campus. This connection required that 
part of R Street be excavated to reach the water and sewer pipes. 
Lincoln Mun. Code § 14.70.010 (1982) requires that before any 
person other than a duly authorized employee or contractor of 
the City of Lincoln may make any opening, cut, trench, or 
excavation in or under the surface of any street, such person 
must first obtain a written permit to do so from the codes 
administration division of the City of Lincoln. Section 
14.70.040 then provides in part: 

The opening and backfill of all cuts, trenches, and 
excavations shall be done in accordance with the city’s 
standard specifications. The permittee shall notify the 
department of public works, maintenance division, when 
the excavation is ready for backfill. All backfill in any 
cuts, trenches, or excavation beneath any paved or 
unpaved roadway or beneath any sidewalk shall be placed 
by the department of public works. The costs and 
expenses incident thereto shall be collected from the 
permittee in the manner provided for in the permit. 

At the outset we note that while at trial Lesoing raised the issue 
as to whether the costs charged were reasonable, he has not 
preserved that question on appeal, and it is thus not before us 
now. Therefore, we assume, for the purposes of our decision, 
that there is no issue as to the reasonableness of the charges 
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made by the City of Lincoln. 

Lesoing obtained the necessary permits from the City of 
Lincoln and made two cuts in R Street. At an appropriate time 
the cuts were backfilled and repaved by the city, which then 
billed Lesoing $1,802.07. Lesoing refused to pay, and suit 
followed. 

We turn first to Lesoing’s contention that the City of Lincoln 
has no statutory authority to assess backfill and repaving costs 
against him. His argument apparently is premised upon the 
notion that these charges are in reality a “special assessment” 
and must therefore be assessed against the property benefited. 
See Midwest Development Corp. v. City of Norfolk, 192 Neb. 
475, 222 N.W.2d 566 (1974). That simply is not the case. The 
work that was done at the request of Lesoing was not to confer 
any special benefit upon the abutting property other or 
different than that enjoyed by the community generally but, 
rather, was at the specific request of Lesoing in order to permit 
him to fulfill his plumbing contract with the University of 
Nebraska. The backfilling and paving were simply to replace 
the excavation required by Lesoing in order to permit him to 
carry out his work under his contract. The instant charge is 
intended to reimburse the city for costs incurred by it in doing 
work for and at the request of Lesoing, which the city has no 
obligation to assume, and is not in any way a tax or assessment 
requiring specific statutory authorization. The city’s authority 
to control who makes excavations of the streets and who repairs 
them is clearly authorized by both Neb. Rev. Stat. § 15-255 
(Reissue 1983) and by the Lincoln City Charter, art. II, § 2(40) 
(1985), both of which provide in part that a primary city may 
“regulate . . . any excavation or obstruction [of] the streets.” 
This general authority to regulate the excavation of the streets 
was sufficient authority. 

In Jacobs v. City of Omaha, 181 Neb. 101, 147 N.W.2d 160 
(1966), a similar question was raised. There, the statutory 
language gave the city of Omaha the power to regulate “ ‘the 
nature, kind, and manner of constructing streets.’ ” Jd. at 104, 
147 N.W.2d at 163. This court held that the statute implicitly 
gave the city the power to regulate changes in streets, including 
the making of curb cuts or the installation of driveway 
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approaches and that an ordinance requiring individuals wishing 
to makeacurb cut or to install a driveway approach to acquire a 
permit and pay a fee was valid and authorized by the statute. 
Where, as here, the statutes applicable to cities of the primary 
class, of which Lincoln is one, give the city the power to regulate 
excavations, it must therefore follow that the city has implicit 
authority to require contractors to obtain a permit before 
excavating in a street and to further require the contractor to 
reimburse the city for the costs of refilling and repaving the 
excavation once the contractor has finished his work in the 
street. As noted in 13 E. McQuillin, The Law of Municipal 
Corporations § 37.57 at 153 (3d ed. 1971): 

Usually when a municipal corporation has power to 
make or provide for the making of improvements, it has 
power to make arrangements to meet the expense thereof. 
. .. [Jn the absence of express direction [by statute] the 
method to be adopted is within the discretion of the proper 
municipal authorities. 

It seems clear that the City of Lincoln, having the power to 
backfill and repave excavations for which it has granted 
permits, is also justified in collecting from the contractor who 
ordered the work done the costs expended for backfilling and 
repaving. 

Lesoing next contends that § 14.70.040 is an unlawful 
delegation of legislative authority by the Lincoln City Council. 
This argument is premised upon the contention that by 
providing that the costs and expenses incident thereto shall be 
collected from the permittee in the manner provided in the 
permit, there is some unlawful delegation of authority from the 
council to the department of public works. Lesoing argues that 
nowhere in the ordinance does the Lincoln City Council set out 
the standards, guidelines, or criteria to be used by the 
administrative or executive agency in calculating the “costs and 
expenses.” We believe that the words “costs and expenses” are 
words of common understanding and clearly provide that the 
executive or administrative branch of the city government is to 
collect the costs and expenses incurred in performing the work. 
If the permittee believes he has been improperly charged, he can 
dispute the amount charged. We cannot perceive any further 
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guideline that can be required where the ordinance so directly 
requires the city to collect the “costs and expenses” incident to 
the work. It seems very clear that the administrative officers are 
given little, if any, discretion. A legislative body is permitted to 
‘delegate to an administrative officer the power to collect a fee, 
as long as the fee is clearly limited as to the amount and 
purpose. See Banks v. Board of Education of Chase County, 
202 Neb. 717, 277 N.W.2d 76 (1979). For this reason this 
assignment must be rejected. 

Lesoing’s third assignment of error is that § 14.70.040 is 
unconstitutionally vague. We are unable to perceive how one 
can contend that the ordinance is vague. It provides in clear and 
precise language what is to be done by both the city and the 
permittee. It is clear beyond question that § 14.70.040 means 
what it says: Permittees must reimburse the City of Lincoln for 
backfilling and repaving. Lesoing’s belief that he has been 
overcharged, an issue which we have noted he does not bring 
before us, does not make the ordinance void for vagueness. See, 
CSC v. Letter Carriers, 413 U.S. 548, 93 S. Ct. 2880, 37 L. Ed. 
2d 796 (1973); State ex rel. Douglas v. Herrington, 206 Neb. 
516, 294 N. W.2d 330 (1980). The ordinance simply is not vague. 

That leaves us with Lesoing’s last assignment, to the effect 
that the city failed to comply with § 14.70.040. This argument is 
based upon his contention that the permit, when issued, must 
set out the amount of the costs to be reimbursed. The specific 
language in that section upon which Lesoing relies is as follows: 
“The costs and expenses incident thereto shall be collected from 
the permittee in the manner provided for in the permit.’ 
(Emphasis supplied.) We see nothing in the ordinance which 
requires that the permit set out the amount of the costs and 
expenses, but only the “manner” in which they shall be 
collected. The “‘manner” implies the way in which they shall be 
collected. The permit recites that the permittee “agrees to pay 
all costs of repairing said sidewalk or paving as determined by 
the Engineering Department of the City of Lincoln... .” We 
believe that that sets out the manner in which the costs and 
expenses are to be paid, to wit, as determined by the engineering 
department of the City of Lincoln. Obviously, the city cannot 
determine the costs before the work has been done; therefore, 
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to insist that a permit cannot be issued unless the city commits 
itself in the permit to the costs is to ignore the purpose of the 
ordinance. The purpose is to reimburse the city for its costs, a 
matter which cannot be determined until after the work has 
been completed. 

We believe that the decision of the district court affirming the 
judgment of the municipal court was in all respects correct, and 
the judgment is affirmed. 

AFFIRMED. 


IN RE INTEREST OF M.W.M., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V.R.F.M. AND J.M.M., 
APPELLANTS. 

381 N.W.2d 134 


Filed February 7, 1986. No. 85-122. 


I. Parental Rights. An order terminating parental rights must be based on clear 
and convincing evidence. 

2. Parental Rights: Appeal and Error. An order terminating parental rights is 
reviewed in this court de novo on the record, giving weight to the fact that the 
trial court observed the parties and witnesses and judged their credibility. 

3. Parental Rights. A primary consideration in a case involving termination of 
parental rights is the best interests of the child. 

. In entering an order of termination of parental rights, the court may 

properly take into consideration all of its earlier proceedings in the case. 


Appeal from the Separate Juvenile Court of Douglas 
County. Affirmed. 


James H. Monahan, for appellants. 


Donald L. Knowles, Douglas County Attorney, and 
Elizabeth G. Crnkovich, for appellee. 


Kenneth P. Weiner of Wall, Wintroub & Weiner, guardian ad 
litem. 


KrivosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and Grant, JJ., and COLWELL, D.J., Retired. 
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GRANT, J. 

The natural parents of M.W.M., a child under 18 years old, 
appeal the order of the separate juvenile court of Douglas 
County, Nebraska, terminating their parental rights. 
Appellants assign three errors: (1) That the order was contrary 
to law; (2) That the court erred in “finding that they were unfit 
parents”; and (3) That the court erred in failing to dismiss the 
case when 3 years had elapsed between the time “that the Court 
found the Appellants unfit, and the Court’s action terminating 
their parental rights.” We affirm. 

An order terminating parental rights must be based on clear 
and convincing evidence and is reviewed in this court de novo 
on the record, giving weight to the fact that the trial court 
observed the parties and witnesses and judged their credibility. 
In re Interest of M.L.B., ante p. 396, 377 N.W.2d 521 (1985); In 
re Interest of M.S., 218 Neb. 889, 360 N.W.2d 478 (1984). 

The first two assignments of error may be considered 
together, as they contest the sufficiency of the evidence to 
support the court’s order of termination. With regard to the 
sufficiency of the evidence before the court, the record shows 
the following. 

In February 1974 Child Protective Services in Douglas 
County received a referral concerning the alleged filthy 
condition of the home maintained by appellants and the 
delayed development of the child born December 24, 1973. 
From 1974 to 1977 Child Protective Services caseworkers, the 
Visiting Nurse Association, ENCOR (Eastern Nebraska 
Community Office of Retardation), the Parent-Child Center, 
and other agencies worked with appellants in attempts to 
correct the home condition. 

On August 5, 1977, a petition was filed in the Douglas 
County Separate Juvenile Court seeking termination of the 
parental rights of R.--M. and J.M.M. On November 22, 1977, 
the court entered an order finding that the child was one within 
the meaning of Neb. Rev. Stat. § 43-202(1) (Cum. Supp. 1976), 
which then provided that the juvenile court had exclusive 
original jurisdiction of any child under 18, “who is homeless or 
destitute, or without proper support through no fault of his 
parent... .”’ The order placed the child in foster care and set out 
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a plan for the rehabilitation of the parents and ordered the 
parents to comply with that plan. The record does not show the 
specific disposition of this 1977 proceeding, but evidence 
indicates that the child was returned to appellants’ home in 
August of 1978. 

On December 15, 1981, a petition was filed in the same court 
in a new case concerning M.W.M. This petition alleged that the 
child was one within the meaning of Neb. Rev. Stat. 
§§ 43-202(2)(b) and 43-209(2) (Reissue 1978), in that the child 
lacked proper parental care because of the faults or habits of his 
natural parents. The petition alleged, in part, that appellants 
were at fault in that: 

A. The residence of . . . said child, is frequently in a 
state of disarray, to wit: Garbage, trash, rubbish in large 
quantities are strewn throughout the yard; junk, trash, 
rubbish, dirty clothes, garbage are strewn throught [sic] 
the residence in such large quantities that a pathway is 
required for movement through the residence; the kitchen 
is covered with trash, junk, rubbish, decayed food on the 
floor, cabinets, pots, pans and dishes; a putrid odor 
permeates the entire residence; the residence is infested 
with roaches and fleas. 


C. Said child has been observed in school wearing 
clothes which were infested with cockroaches. 


E. On or about November 25, 1981, said child was 
removed from the residence of [R.F.M.] and [J.M.M.] by 
law enforcement authorities after a determination by said 
officers that the residence was unfit for human 
habitation. 

The petition prayed that the court render appropriate orders for 
the care of the child and terminate the parental rights of 
appellants. 

A detention hearing was held on January 4, 1982, pursuant 
to Neb. Rev. Stat. § 43-205.04 (Reissue 1978). Appellants were 
present with counsel. Two witnesses testified on behalf of the 
State, and R.EM. testified on behalf of appellants. Martha 
Husebo, a police officer with the juvenile court unit of the 
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Omaha Police Department, testified that she went to the home 
of appellants on November 25, 1981, regarding a complaint 
from school authorities that M.W.M. was coming to school in a 
filthy condition with cockroaches on him, which precipitated 
giving the child a bath at school. The child’s father let the police 
officer into the home. The officer testified that the house was 
“littered with trash wall to wall to a point where it had a path 
about [12 to 18 inches] wide to walk through the entire house 
in.” The police officer then called for the identification bureau 
to take pictures of the “horrible mess” she observed. These 
pictures were received in evidence and show the condition of the 
home to be in the condition described by Officer Husebo. The 
officer testified that she did not consider the home “an 
inhabitable and sanitary environment for a child” and that “a 
child certainly shouldn’t have to put up with this. The child 
didn’t create it.” The officer told the appellants that she was 
taking the child and that they should “start cleaning up this 
filthy mess.” 

Jan Rashid, a caseworker with Child Protective Services, 
testified that after she had been refused entry to appellants’ 
home on a previous day, she returned to make a scheduled visit 
on November 24, 1981. On that day the caseworker entered the 
house with J.M.M. through the back door. She testified that she 
“made it through half the kitchen, but the stench of the house 
drove me back outside. It was terrible, the combination of 
urine, decayed human feces. It was an ungodly stench.” The 
caseworker told J.M.M. that the Omaha Police Department 
would be called. Appellants refused to permit a cruiser officer 
inside the house, and the following day Officer Husebo began 
her investigation described above. 

On December 1, 1981, appellants went to the office of 
Rashid. Appellants stated they had hired a woman to clean the 
house and had had some plumbing repaired. It was agreed that 
the caseworker should visit the house the next week. This visit 
was postponed by appellants until December 15. On this visit 
Rashid testified that the situation was improved, but it was 
“still very, very filthy, very, very infested with bugs.” She 
further testified, “I watched [J.M.M.] make some sandwiches 
for [R.EM.]. It turned my stomach. There were cockroaches 
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running around on the cutting board.” On cross-examination 
this witness testified that after the first court case involving 
these parties was terminated in August of 1978, the child’s 
situation was again referred to Child Protective Services in 
September of 1978. Child Protective Services kept that referral 
open until 1980 when the case was closed. During that time, the 
caseworkers’ reports showed consistently filthy home 
conditions. 

R.FM. testified at this hearing to the effect that the parents’ 
home had been cleaned up considerably by December 29, 1981. 
When asked about “the continual filthy conditions that have 
existed since 1974 or have been reported since 1974 until 1982,” 
he testified that he had no money to hire anyone to come in and 
help him clean. He then admitted that services had been offered 
to him, but did not explain his need for professional cleaning 
help. He also testified that he was employed as a security guard, 
that his wife had not had any ill health, but that M.W.M. had 
epilepsy. 

At the conclusion of this detention hearing, the court placed 
the child in foster care and ordered psychological and 
psychiatric testing for the child, pending an adjudication 
hearing, which was held on February 11, 1982. 

At that hearing the parents were present with their counsel. 
Before any further evidence was adduced, the parents admitted 
certain of the allegations set forth in the petition filed in the 
juvenile court on December 15, 1981, in this case. Appellants 
specifically admitted paragraphs A, C, and E of that petition as 
set out above. Before accepting appellants’ pleas of admission 
to those facts, the court asked each of the parents if the recited 
facts were true and if each of them knew that by admitting those 
facts the court could terminate his or her parental rights. Each 
of the parents stated that each understood and made such 
admissions freely. The court then found that M.W.M. was a 
child as defined in §§ 43-202(2)(b) and 43-209(2) and took 
under advisement the question of the termination of the 
parental rights of appellants. 

The above recital sets out the facts before the court when the 
order terminating appellants’ parental rights was made on 
January 9, 1985. Appellants contend that the evidence before 
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the court was not sufficient to support the court’s order. In 
support of their contention appellants state in their brief at 5, 
“Mr. and Mrs. [M.] were determined [by the court] to be unfit 
parents because they were not very good at house keeping. .. . 
Their sole transgression is that their housekeeping and lifestyle 
is not socially acceptable.” 

In Jn re Interest of D., 209 Neb. 529, 308 N. W.2d 729 (1981), 
we set out the general proposition that we are not ready to 
terminate parental rights solely upon the lack of good 
housekeeping standards. We do not depart from that position. 
In our review of this case, however, the facts go far beyond 
consideration of good housekeeping. Without setting out 
further the factual details referred to above, we hold that the 
evidence before the court was clear and convincing and fully 
supports the court’s finding that appellants’ parental rights 
should be terminated. The facts show clearly that the court was 
not faced with poor housekeeping or an acceptable difference 
in lifestyles but, rather, a situation presenting the question 
whether this child should live as a human being or as a 
subhuman creature. The juvenile court’s order was fully 
supported by the facts and by the law. See State v. 
Souza-Spittler, 204 Neb. 503, 283 N. W.2d 48 (1979). We further 
note that consideration of the best interests of the child fully 
supports the court’s order of termination. A primary 
consideration in a case involving termination of parental rights 
is the best interests of the child. Jn re Interest of M.L.B., ante p. 
396, 377 N.W.2d 521 (1985). The effect on a child of being sent 
to school so infested with cockroaches as to require bathing at 
school cannot be measured. No child should be required to 
endure such humiliation, to say nothing of the personal hygiene 
problems involved. 

Insofar as appellants contend that their parental rights 
should not have been terminated without allowing the parents 
an opportunity for rehabilitation, neither the law nor the facts 
support their position. The State is not required to provide an 
opportunity of rehabilitation before terminating parental 
rights, although the court may choose to do so. Jn re Interest of 
M.L.B., supra; In re Interest of Wagner and Russell, 209 Neb. 
33, 305 N.W.2d 900 (1981). The facts of this case show that 
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between 1974 and the filing of these proceedings on December 
15, 1981, appellants were provided time and help in the 
rehabilitation of their home. In 1977 a specific order of 
rehabilitation was offered to appellants. They have chosen not 
to change their way of living since 1974 and cannot now be 
heard to complain about the lack of a chance to change. 

We find there was more than sufficient evidence to support 
the court’s order terminating appellants’ parental rights. 

Appellants’ remaining contention is that the court erred in 
failing to dismiss this case “when three years had elapsed 
between the time that the Court found Appellants unfit, and 
the Court’s action terminating their parental rights.” We 
determine that, in the procedural posture of this case, the court 
did not err. 

As set out above, after a detention hearing on January 4, 
1982, and a hearing on February 11, 1982—at which hearings 
the State adduced the evidence set out above, and appellants 
agreed the facts were true—the parties returned to court for a 
further hearing on March 23, 1982. On that day appellants, 
with their counsel, and the guardian ad litem again appeared 
before the court and announced that appellants had signed a 
relinquishment for purpose of adoption of the child. The court 
interrogated the parents concerning this relinquishment and 
then entered its order continuing the case for 9 months 
“pending completion of adoption.” 

On June 1, 1982, the appellants, through new counsel, filed 
an “Application for Hearing” alleging that the relinquishment 
was signed “under the threat of termination of parental right” 
and was not voluntary. Appellants, with their new counsel, 
appeared again before the juvenile court on June 28, 1982, and 
asked the court for leave to adduce evidence to substantiate the 
claims in their motion. The juvenile court refused to entertaina 
hearing on the voluntariness of the relinquishment, permitted 
appellants to withdraw their motion, and continued the matter 
for 30 days. 

Appellants then filed another motion, requesting that the 
court “with or without further hearing rule on termination of 
their parental rights, or in the alternative that the Court dismiss 
the case.” A hearing was held on this motion on July 28, 1982. 
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At this hearing appellants stated to the juvenile court that the 
state Department of Public Welfare refused to return the 
relinquishment which the parents had signed at the hearing of 
March 23, 1982, and which the appellants had attacked, as 
being involuntary, in their June 1, 1982, motion. The court 
stated its position that the voluntariness of the relinquishment 
and the legal disagreement between appellants and the State 
had to be determined in another court and that, pending such 
proceedings, the juvenile court would not dismiss this case. 
The validity of appellants’ relinquishment was contested ina 
habeas corpus proceeding in the district court for Douglas 
County. The relinquishment was finally determined, in this 
court, to be involuntary and therefore invalid. McCormick v. 
State, 218 Neb. 338, 354 N.W.2d 160 (1984). 
After the mandate in that case was issued, the parties again 
appeared before the juvenile court on January 8 and 29, 1985, 
for determination as to the termination of appellants’ parental 
rights. The court had retained jurisdiction of the case and that 
issue since March 23, 1982. The guardian ad litem began 
adducing evidence at the January 8, 1985, proceeding, when the 
proceeding was interrupted. The guardian ad litem then 
withdrew exhibits which had been marked and substituted 
certified copies of portions of the 1977 proceedings involving 
the parents and child. The court then recited the evidentiary 
record before the court, including the appellants’ pleas of 
admission at the February 11, 1982, hearing, to the facts as set 
out above, and appellants’ counsel’s motion to dismiss. The 
court then stated: 
It’s my understanding, now, you’re all prepared at this 
time to submit the case based on those facts with the 
admission of today’s motion by Mr. Monahan, which was 
[overruled] and the receiving of the certified copies of a 
previous record before Judge Moylan of this Court in 
1977, I believe; is that correct, gentlemen? 

All counsel, including appellants’ counsel with appellants 

present, specifically agreed to the submission of the case on that 

basis. 

An examination of the record in this case shows that the 
delay in this case between March 23, 1982, and the further 
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proceedings in January 1985 was precipitated solely by 
appellants. The appellants’ execution of a relinquishment on 
March 23, 1982, and their subsequent legal attacks against that 
relinquishment forestalled further evidence by the State on the 
issue of termination of appellants’ parental rights. Facts had 
been adduced at the detention hearing of January 4, 1982, 
which, when coupled with the parents’ admissions at the 
hearing of February 11, 1982, were far more than sufficient to 
terminate parental rights. 

When the matter was submitted to the court on January 8, 
1985—by agreement of counsel with no further evidence 
adduced—the court was free to consider the entire proceedings 
before it. In State v. Norwood, 203 Neb. 201, 204, 277 N.W.2d 
709, 711 (1979), we stated: “The court properly took into 
consideration all of its earlier proceedings. The matter before 
the juvenile court was a continuation of the same proceeding.” 

In this case the January 8, 1985, hearing was a continuation 
of the proceeding begun on December 15, 1981. That hearing 
had been interrupted and delayed by appellants’ actions, set out 
above. The juvenile court was delayed in its determinations by 
appellants alone. When the parties agreed to submit the case to 
the court on the 1977 proceedings, the 1982 hearings, and 
appellants’ motion to dismiss, the court did not err in entering 
its termination order of January 9, 1985. 

AFFIRMED. 


BERNIECE E. MoRRIS, APPELLANT, V. GREGG F. WRIGHT, 
DIRECTOR OF THE DEPARTMENT OF HEALTH, STATE OF NEBRASKA, 
APPELLEE. 

381 N.W.2d 139 


Filed February 7, 1986. No. 85-188. 


1. Administrative Law: Actions: Final Orders: Statutes. An administrative 
proceeding is a “pending action,” within the meaning of Neb. Rev. Stat. 
§ 49-301 (Reissue 1984), when the agency’s final order is rendered. 

2. Administrative Law: Final Orders: Jurisdiction. The power of an administrative 


838 221 NEBRASKA REPORTS 


agency to reconsider its decision exists only until the aggrieved party institutes 
judicial review or the statutory time for such review has expired. 

3. Administrative Law: Proof. One who sought to be certified as qualified to 
practice clinical psychology as an existing practitioner under the provisions of 
Neb. Rev. Stat. § 71-3836 (Cum. Supp. 1978) had the burden of proving 
engagement in the full-time practice of clinical psychology as of December 1, 
1976. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 


James L. Haszard of Zimmerman & Haszard, for appellant. 


Robert M. Spire, Attorney General, and Marilyn B. 
Hutchinson, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLWELL, D.J., Retired. 


PER CURIAM. 

The appellee, director of the Department of Health, through 
the department’s predecessor, the Board of Examiners of 
Psychologists, denied the application of the appellant, Berniece 
E. Morris, a doctor of education licensed as a psychologist, to 
be certified as qualified to practice clinical psychology by virtue 
of being an existing practitioner. Dr. Morris then sued the board 
in district court, seeking a vacation of the denial and an order 
directing the requested certification. The district court 
dismissed Dr. Morris’ petition. Dr. Morris’ assignments of error 
in this court concern the district court’s evidentiary rulings and 
its determination that its scope of review was limited to 
determining whether the administrative denial was arbitrary, 
capricious, or unreasonable. The director questions the 
jurisdiction of the district court, and consequently of this court, 
claiming that no contested hearing was had and that the board’s 
decision was not final. We affirm. 

Dr. Morris applied for the aforesaid certification on May 1, 
1979, under the provisions of Neb. Rev. Stat. § 71-3836 (Cum. 
Supp. 1978), which provided: 

After July 1, 1979, no licensed psychologist shall 
represent himself or herself as qualified to practice clinical 
psychology unless such psychologist has been certified by 
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the board as so qualified. Any licensed psychologist who 
was engaged in the full-time practice of clinical 
psychology as of December 1, 1976, and who has had two 
years of full-time clinical experience may apply not later 
than July 1, 1979, for certification without examination 
on the basis of his or her previous experience and 
licensure. 

The statute is now found at Neb. Rev. Stat. § 71-1,226 
(Cum. Supp. 1984) and was amended effective July 19, 1980, at 
which time the word “department” (meaning Department of 
Health) was substituted for the word “board.” 1980 Neb. Laws, 
L.B. 958. 

On her application Dr. Morris stated that from 1973 on she 
held the position of clinical supervisor and instructor in human 
services at Southeast Community College. She described this 
work as “[t]eaching college students academic psychology and 
technical communication skills; clinical supervision in mental 
health services, multidiplinary [sic] teams, multiple 
handicapped services, etc.” The application form also recited 
that she conducted a private practice which included counseling 
on personal problems, marital concerns, and decisionmaking, 
as well as consultation on learning problems. 

At its June 4, 1979, meeting, which Dr. Morris did not 
attend, the board decided to ask Dr. Morris for additional 
information. Dr. Morris thereupon caused her supervisor at 
Southeast Community College, Dr. Donald Holm, to write a 
letter to the board on her behalf. Dr. Holm stated therein that 
Dr. Morris taught various classes at Southeast Community 
College, including gerontology; abnormal psychology, group 
skills, basic casework skills, and beginning and advanced 
transactional analysis. Dr. Holm also stated that Dr. Morris 
spent approximately 15 hours per week supervising students at 
such sites as Lancaster Manor and the acute care unit at the 
Lincoln Regional Center. Dr. Holm further opined that Dr. 
Morris uses the skills expected of a clinical psychologist. 

In addition, Dr. Morris wrote the board a letter in which she 
basically described her supervision of students, the assessment 
techniques she uses, and her consultations with other 
psychologists. By stipulation the parties agreed that none of the 
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Southeast Community College students Dr. Morris supervised 
on December 1, 1976, or the 2 years immediately preceding that 
date were psychology majors or graduate students. 

By a letter dated January 2, 1980, Dr. Morris was notified 
that the board would meet on January 11, 1980, and would 
review her application for clinical certification at that time. At 
this meeting, which Dr. Morris did not attend, the board 
unanimously decided to not grant Dr. Morris clinical 
certification, since she did “not appear to have been engaged in 
the full-time practice of clinical psychology as of December 1, 
1976.” Dr. Morris was informed of the board’s decision by a 
letter dated January 17, 1980, which she received the following 
day. 

On January 26, 1980, Dr. Morris telephoned Dr. Margaret 
Krusen, the board’s chairwoman, questioning the denial. Dr. 
Krusen told Dr. Morris that she could submit further 
information which the board would consider at its next 
meeting. Dr. Morris elected instead to institute the subject suit. 

The transcript does not contain the initial petition Dr. Morris 
filed in the district court and does not tell us when that petition 
was filed. However, since she received the board’s notice of 
denial on January 18, 1980, the latest she could have seasonably 
initiated suit in the district court was February 18, 1980, the 
17th being a Sunday. Neb. Rev. Stat. § 71-3823 (Cum. Supp. 
1978). Since there is no claim that her filing was not timely nor 
that proper service was not obtained, we assume that Dr. 
Morris’ initial petition was filed on or before February 18, 
1980, and that she obtained appropriate service of summons 
upon it. Prior to and on February 18, 1980, § 71-3823 
provided: 

Any person who feels aggrieved by reason of the 
suspension or revocation of his or her license, the denial of 
certification, or of the reprimand may file suit within 
thirty days after receiving notice of the board’s order in the 
district court of the county of his residence, to annul or 
vacate the order of the board. The suit shall be filed 
against the board as defendant, and service of process 
shall be upon either the chairman or the secretary of the 
board. The suit shall be tried by the court without a jury 
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and shall be a trial de novo, but the burden of proof shall 
be upon the plaintiff assailing the order of the board. The 
judgment of the district court may be appealed to the 
Supreme Court of Nebraska in the same manner as other 
civil cases. 
Effective July 19, 1980, the foregoing statute was amended so 
as to substitute the director of the Department of Health for the 
board and to designate said director as the defending party. The 
language concerning the district court’s standard of review, 
however, remained unchanged. 1980 Neb. Laws, L.B. 958. The 
statute was repealed effective February 24, 1984, by 1984 Neb. 
Laws, L.B. 481. 

Dr. Morris filed a second amended petition on September 8, 
1981, and named the then director of the Department of Health 
as the defendant. Subsequently, the current director was 
substituted as the defendant. Dr. Morris alleges in her operative 
petition, insofar as is material to her assignments of error in this 
court, that the board’s denial was without authority, as she 
made timely application under § 71-3836, was a licensed 
psychologist, was engaged in the full-time practice of clinical 
psychology.on December 1, 1976, and had 2 years of full-time 
clinical experience. In his answer the director admitted that Dr. 
Morris had made timely application, that she was a licensed 
psychologist, and that on December 1, 1976, she had 2 years of 
full-time clinical experience. However, the director denied that 
Dr. Morris was engaged in the full-time practice of clinical 
psychology on December 1, 1976. 

The trial before the district court was had on August 28, 
1984, under an agreement that the court would later determine 
its scope of review and rule as to the admissibility of any 
evidence it received which had not been presented to the board. 

At the district court trial Dr. Morris expressed the opinion 
that both her teaching duties and her private practice involved 
the assessment, diagnosis, and treatment of mental, emotional, 
and behavioral disorders. It was also her opinion that on 
December 1, 1976, she was engaged in the practice of clinical 
psychology. 

Dr. Edward J. Jacobs testified that he was familiar with the 
curriculum at Southeast Community College and that, in his 
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opinion, the skills required for teaching at that institution were 
the same as those required for teaching at other colleges. It was 
also his opinion that Dr. Morris, on December 1, 1976, was 
engaged in the practice of clinical psychology. 

Dr. Morris also introduced into evidence at the district court 
trial the applications of certain other psychologists who were 
teaching or acting as supervisors and were certified by the 
board as qualified to practice clinical psychology. 

Dr. Krusen testified on behalf of the director. She stated that 
in reviewing applications for certification the board 
distinguished between supervisors of persons who were 
authorized to practice psychology and supervisors of persons 
who were not so authorized, the thought being that the former 
requires a higher level of training. 

The director also, through Dr. Krusen, offered the June 1981 
guidelines of the American Psychological Association. Dr. 
Krusen testified that although the particular document offered 
is dated June 1981, the guidelines contained therein are in 
substance the same as those considered by the board in 1979 and 
1980 when reviewing Dr. Morris’ application. According to 
these guidelines, the supervision of a functional unit through 
which clinical psychological services are provided constitutes 
the practice of clinical psychology. 

In its decision of December 20, 1984, the district court, 
relying on Scott v. State ex rel. Board of Nursing, 196 Neb. 681, 
244 N.W.2d 683 (1976), concluded that it was restricted to 
considering whether the order of the board was supported by 
substantial evidence or whether, on the contrary, its action was 
arbitrary, capricious, or unreasonable. Accordingly, the trial 
court excluded all evidence which had not been before the 
board, except for the 1981 APA guidelines, which the district 
court received in evidence. 

We consider first the director’s jurisdictional challenge. Neb. 
Rev. Stat. § 49-301 (Reissue 1984) provides, as it has at all 
relevant times: “Whenever a statute shall be repealed, such 
repeal shall in no manner affect pending actions founded 
thereon, nor causes of action not in suit that accrued prior to 
any such repeal, except as may be provided in such repealing 
statute.” 
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In re Application of Ochsner, 216 Neb. 480, 344 N.W.2d 632 
(1984), establishes that an administrative proceeding is a 
“pending action” when the agency’s final order is rendered. 
Thus, this proceeding was a pending action on January 17, 
1980, the date on which the board denied certification to Dr. 
Morris. Therefore, the version of § 71-3823 in effect when Dr. 
Morris filed her initial petition applies to this action 
notwithstanding the statute’s repeal prior to the district court’s 
decision. 

As noted earlier, the director’s challenge rests on the claims 
that there had been no “hearing” before the board and that in 
any event the administrative decision was not final. No issue is 
raised as to the propriety of Dr. Morris’ substituting the director 
of the Department of Health for the board after this action was 
commenced, and we therefore do not concern ourselves with 
that matter. 

At the relevant time Neb. Rev. Stat. § 71-3821 (Reissue 1976) 
(since repealed, 1984 Neb. Laws, L.B. 481) provided for a 
hearing, at which evidence might be adduced before the board 
prior to a license being “suspended or revoked” or a 
“reprimand issued.” When § 71-3823 was amended in 1978 to 
provide for judicial review of a denial of certification, no 
amendment was made to § 71-3821. Whatever may have been 
contemplated as the means of providing such an applicant due 
process of law, it is clear that the board considered it had 
enough information to act upon Dr. Morris’ application at its 
January 11, 1980, meeting and to deny certification. The 
director cannot now be heard to complain that there was no 
“hearing.” Nor is the director’s position enhanced by Dr. 
Morris’ rejection of the board’s invitation to submit further 
information. Section 71-3823 made no provision for 
reconsideration of the board’s denial such as to toll the time 
within which Dr. Morris was to institute a judicial challenge. 
Thus, the board lost any power it may have had to reconsider its 
decision once Dr. Morris filed her district court petition 
challenging the board’s denial. See Bockbrader v. Department 
of Insts., 220 Neb. 17, 367 N.W.2d 721 (1985), stating that the 
power of an administrative agency to reconsider its decision 
exists only until the aggrieved party files-an appeal or the 
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statutory appeal time has expired. 

Thus, the district court had jurisdiction to consider Dr. 
Morris’ suit. Accordingly, the director’s motion to dismiss this 
appeal must be, and hereby is, overruled. 

In essence, Dr. Morris argues that the district court erred in 
receiving into evidence the June 1981 APA guidelines and in 
excluding from evidence the district court testimony of Drs. 
Morris and Jacobs and the evidence concerning other certified 
clinical psychologists. 

We need not, however, address those evidentiary issues; 
neither do we need determine the district court’s scope of 
review. This is so, for assuming, but not deciding, that the 
district court erred in admitting the 1981 APA guidelines and in 
excluding all the other evidence offered at the district court 
trial, and further assuming, but not deciding, that the district 
court should have tried the matter de novo, Dr. Morris is 
nonetheless not entitled to prevail. 

Dr. Morris’ claim that she met the same qualifications as did 
others who were certified as qualified to practice clinical 
psychology is, even if true, a matter we also do not decide, 
meaningless. The issue is whether Dr. Morris meets the 
requirements of § 71-3836 for certification as a clinical 
psychologist, not whether other individuals were improperly 
certified. 

The dispositive fact is that although there is general opinion 
evidence that Dr. Morris has been engaged in clinical 
psychology, there is no evidence that teaching academic 
psychology and supervising students who are themselves not 
engaged in rendering clinical psychology services constitute the 
practice of clinical psychology. In the absence of such evidence, 
Dr. Morris cannot prevail whatever scope of review may be 
accorded the board’s decision. See Sanborn v. Weir et al., 95 Vt. 
1, 112 A. 228 (1921) (burden of proof rests upon applicant for 
registration as a veterinary surgeon under grandfather clause). 

The judgment of the district court is correct and is therefore 
affirmed. 

AFFIRMED. 

BOSLAUGH and CAPORALE, JJ., and CoLWELL, D.J., Retired, 
concur in the result. 
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STATE OF NEBRASKA, APPELLEE, V. MARVIN L. HAVLAT, 
APPELLANT. 
381 N.W.2d 144 


Filed February 7, 1986. No. 85-252. 


1. Criminal Law: Effectiveness of Counsel. The test for determining the 
effectiveness of counsel in a criminal prosecution is whether trial counsel 
performed at least as well as a lawyer with ordinary training and skill in the 
criminal law in his or her geographical area and conscientiously protected the 
interests of the client. 

2. Effectiveness of Counsel: Proof. The person challenging the competency of 
counsel has the burden of proof to establish the counsel’s incompetence. 

. Where one maintains that counsel was inadequate or 
ineffective, one must also show how or in what manner that alleged inadequacy 
prejudiced the defendant. 

4. Pleas. A defendant should not be allowed to withdraw a plea of guilty or nolo 
contendere in the absence of proof by the defendant that such withdrawal is 
necessary to correct a manifest injustice. 

5. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
not be disturbed on appeal absent a showing of an abuse of discretion by the trial 
court. 


Appeal from the District Court for Seward County: BRYCE 
Bartu, Judge. Affirmed. 


Thomas B. Donner, for appellant. 


Robert M. Spire, Attorney General, and Timothy E. Divis, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 


HASTINGS, J. 

On October 11, 1983, a grand jury returned a true bill against 
the defendant on an indictment charging him with aiding and 
abetting delivery of marijuana, a Class III felony, and 
conspiracy to manufacture, distribute, or deliver marijuana, a 
Class III felony. Pursuant to a plea bargain, he pleaded nolo 
contendere to a charge of aiding and abetting the offense of 
possession of marijuana weighing more than | pound, a Class 
IV felony. He was sentenced to a term of imprisonment of from 
20 to 40 months. 

Defendant assigns as error: (1) Ineffective assistance of 
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counsel; (2) Finding by the district court that his plea of nolo 
contendere was freely, voluntarily, knowingly, and intelligently 
entered; (3) Denial by the trial court of defendant’s motion to 
withdraw his plea of nolo contendere; and (4) The imposition of 
an excessive sentence. We affirm. 

Since at least January 16, 1984, defendant was represented at 
all times by one of three different attorneys: pretrial counsel, 
trial counsel, and appellate counsel. Both pretrial and trial 
counsel are Lincoln attorneys. Pretrial counsel has specialized 
in the area of criminal defense for the last 13 years; trial counsel 
has specialized in trial practice for 27 years, both civil and 
criminal. 

On December 11, 1984, while represented by trial counsel, 
defendant entered his plea of nolo contendere. Later, on 
December 13, defendant filed, pro se, a motion to withdraw 
that plea. Hearing was had on that motion on December 27, 
while defendant was still represented by trial counsel, and it was 
overruled. 

Hearing on a second motion to withdraw defendant’s plea 
was commenced on March 1, 1985, at which defendant was 
represented by his present appellate counsel. The second 
motion to withdraw was also overruled. 

During the hearing on defendant’s plea, he was thoroughly 
interrogated by the trial judge, who fully and fairly advised him 
of all of his rights and who received facts sufficient to support 
the plea. Defendant advised the court that he understood all of 
his rights and that he was waiving those rights by entering a plea 
of nolo contendere. 

The defendant further advised the court that he had 
discussed all of his possible defenses with his trial attorney and 
that he was satisfied with the representation furnished by his 
lawyer. After hearing the facts related which the State expected 
to prove, and hearing an explanation by both defense counsel 
and the county attorney, the defendant reiterated that he still 
wanted to tender a plea of nolo contendere. 

The defendant testified at length during his final hearing 
seeking withdrawal of his plea. 

Defendant admitted having a discussion with his attorney 
about entering a plea, but initially, he, the defendant, did not 
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want to plead to a felony but would plead to a misdemeanor. 
The defendant did concede that at about this same time, during 
aconversation with his attorney, he agreed to accept the present 
plea agreement if the “State would not accept . . . taking the 
video depositions and wouldn’t accept bringing my witnesses 
back [from California].” He testified that he would probably 
“do what he [counsel] wanted me to do.” 

The defendant testified that he did not believe he was guilty 
of the charges contained in the indictment and that he wanted a 
trial to clear the air. He alleged that he showed his trial counsel 
statements of five witnesses who supposedly would contradict 
another potential State’s witness as to defendant’s whereabouts 
but that counsel did not look at them. However, those 
statements do not appear in the record. 

On the morning that defendant entered his plea, he said he 
was “strapped and worn out.” He did say that he had 
conversations with his attorney about the merits of his case. He 
insisted that his attorney told him that he would either have to 
plead that morning or go to trial. However, defendant gave as 
his opinion, after the fact, that he did not believe his attorney 
was ready to go to trial. He based this conclusion in part on the 
fact that he said “we” had not seen the instate defense 
witnesses. 

During the 4 to 5 months trial counsel represented him, the 
defendant claimed to have conferred with him only six times. 
Defendant testified that counsel failed to interview important 
witnesses and failed to perform certain tasks even after being 
asked by the defendant. However, no offer of proof was made 
on either point. He also complained that counsel neglected to 
obtain transcripts of alleged coconspirators’ proceedings in 
other courts. 

Finally, defendant claimed that although he had been given 
an opportunity to discuss trial tactics with his pretrial counsel, 
he did not have any such opportunity with trial counsel. 

Both attorneys also testified. Pretrial counsel stated that he 
represented the defendant both as privately retained and 
court-appointed counsel, and during that period of time had 
the opportunity to discuss the merits of the particular case. Asa 
part of that representation, counsel took a number of 
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depositions in California and reviewed various interviews had 
with witnesses living within Nebraska. He felt that those 
depositions were very necessary, but as to certain other planned 
depositions which were not taken, he did not know whether 
they would be absolutely necessary. 

Pretrial counsel had access to the witness list of the State and 
gave as his opinion that it was not necessary to contact all of 
those witnesses, particularly where he had access to police 
statements and reports. Counsel also indicated that the 
defendant was uncooperative about appearing at depositions 
and became difficult to communicate with when differences 
arose on how to pursue the case. 

Trial counsel stated that he had discussed the case with the 
defendant on many occasions. Counsel’s computer worksheet 
shows numerous telephone and personal conferences with the 
defendant, conferences with pretrial counsel and the 
prosecuting attorney, review of file and research, contacts with 
witnesses, and other matters relating to defense of the 
defendant, totaling approximately 70 hours up until the time 
the plea of nolo contendere was tendered. 

Counsel testified that depositions in California were to be 
taken on December 7. However, on December 5 the county 
attorney offered a plea bargain, in part based upon the cost of 
the out-of-state depositions to the county. Counsel was unable 
to reach the defendant until the following day, and at that time 
defendant decided to think about it overnight. The next day 
defendant called counsel twice from California. During the 
first call, lasting in excess of 30 minutes, there was an extensive 
discussion involving the pros and cons of the case, including the 
fact that the State would not agree to reduce the charges. The 
defendant wanted to think some more about the plea 
agreement, and then called counsel back and stated that he 
would accept the offer. 

Counsel had no further contact with the defendant until they 
both appeared in court on December 11. The defendant 
expressed “a great deal of uncertainty as to what he wanted to 
do”; however, after a detailed discussion of his various rights 
and the consequences of entering a plea, the defendant pled no 
contest. 
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While counsel agreed that the defendant was under a great 
deal of stress during the arraignment, he testified that the 
defendant was rational and coherent and understood what was 
said to him. The day after the arraignment, the defendant 
informed counsel that he wanted to withdraw his plea. 

In ruling on the final motion to withdraw the plea, the trial 
court made extensive findings of fact and conclusions of law. 
Included within those findings were: (1) Trial counsel was ready 
and willing to interview and depose certain witnesses in 
California when the defendant accepted a plea bargain, making 
such interviews unnecessary; (2) Counsel had statements of 
most of the other coconspirators, and defendant disclosed no 
evidence of inconsistent testimony by those witnesses; (3) 
Counsel had statements or transcripts from most of the 
witnesses detailed by the defendant, none of which disclosed 
inconsistent statements by them; (4) Contrary to the complaint 
of the defendant that he was not told about the final 
determination of the court’s ruling on a motion to suppress, 
defendant knew that such motion would be taken up at the time 
of trial; (5) Counsel had, in spite of claims by the defendant to 
the contrary, fully advised defendant of the consequences and 
ramifications of entering a plea of nolo contendere; and (6) 
Defendant’s plea, based on the trial court’s examination of the 
arraignment proceedings and testimony on the motions, 
disclosed that he freely, voluntarily, knowingly, and intelligently 
tendered his plea and that trial counsel rendered 
constitutionally required effective assistance of counsel and did 
conscientiously protect the interests of the defendant. The 
record supports such findings. 

The test for determining the effectiveness of counsel in a 
criminal prosecution is whether trial counsel performed at least 
as well as a lawyer with ordinary training and skill in the 
criminal law in his or her geographical area and conscientiously 
protected the interests of the client. State v. Juhl, 218 Neb. 792, 
359 N.W.2d 109 (1984). The person challenging the competency 
of counsel has the burden of proof to establish the counsel’s 
incompetence. State v. Heathman, 216 Neb. 609, 344 N.W.2d 
670 (1984). Where one maintains that counsel was inadequate 
or ineffective, one must also show how or in what manner that 
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alleged inadequacy prejudiced the defendant. State v. Juhl, 
supra. 

As suggested by the findings of the trial court, defendant’s 
complaints as to the effectiveness of counsel are limited to the 
complaint that he failed to interview certain witnesses. For the 
most part the record discloses that counsel had the necessary 
information either through copies of statements, police 
reports, or testimony in other proceedings. In other cases 
reasonable efforts had been made by counsel to obtain the 
desired interviews without success. Finally, and as to the bulk of 
the complaints regarding missing depositions, the defendant’s 
agreement to participate in the plea bargain obviated any 
further efforts in that regard. The record also discloses no 
support for defendant’s contention that he was not advised by 
counsel of the consequences and ramifications of tendering a 
plea. 

We agree with the district court that the record discloses that 
defendant was afforded effective assistance of counsel, as 
required by law. 

The record made at the time of arraignment fully supports a 
finding that defendant’s plea was freely, voluntarily, and 
intelligently tendered. His only denial of guilt was a statement 
made by him after the fact that he did not believe he was guilty 
of the charges contained in the indictment. However, the plea 
that he tendered was to a different and lesser charge. 

Other than the fact that he obviously changed his mind after 
the plea had been accepted, defendant afforded no credible 
evidence sustaining his claim of involuntariness or that he did 
not comprehend what he was doing at the time. A defendant 
should not be allowed to withdraw a plea of guilty or nolo 
contendere in the absence of proof by the defendant that such 
withdrawal is necessary to correct a manifest injustice. State v. 
Jipp, 214 Neb. 577, 334 N.W.2d 805 (1983). Such proof is 
lacking in this case. 

Defendant’s claim of excessiveness of the sentence is without 
merit. A sentence imposed within the statutory limits will not be 
disturbed on appeal absent a showing of an abuse of discretion 
by the trial court. State v. Patterson, 213 Neb. 686, 331 N.W.2d 
500 (1983). The sentence of 20 to 40 months was well within the 
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prescribed limitation of 5 years. 

Additionally, the record discloses evidence of a widespread 
operation involving the growing and distribution of marijuana, 
a 1981 harvest of from 1,500 to 2,000 pounds, and 
representations by the defendant to prospective growers of 
harvests worth $50,000 to $60,000 per year. Considering these 
facts, as well as the sentences received by coconspirators, there 
was no abuse of discretion on the part of the trial judge. 

Because no error appears in the proceedings of the district 
court, its judgment is affirmed. 

AFFIRMED. 


PEGGY Jo BRAUN, APPELLEE, V. FRANK RAYMOND BRAUN, 
APPELLANT. 
380 N.W.2d 643 


Filed February 7, 1986. No. 85-370. 


Appeal from the District Court for Dodge County: Mark J. 
FUHRMAN, Judge. Affirmed. 


Paul J. LaPuzza of Young, LaPuzza & Stoehr, for appellant. 
Larry C. Johnson, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This appeal involves a domestic relations matter. The 
petitioner-appellee filed for dissolution of the marriage. The 
court granted the dissolution, awarded custody of the three 
minor sons to appellee, allowed reasonable visitation rights to 
appellant, awarded child support, and divided the couple’s 
property. The appeal from an application to modify the decree 
assigns as error the failure of the trial court to find that the 
appellee engaged in abuse, neglect, and sexual misconduct 
which constituted a material change in circumstances requiring 
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modification of custody in the best interests of the children. 
The record provides substantial detail regarding the 
experiences of the children in the appellee’s home and while 
visiting the appellant. Nothing in the record is remarkable, and 
the appellant has not shown a change of circumstances 
sufficient to warrant a change of custody. We find the decision 
of the district court to be correct in all respects. The judgment is 
affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. CLINTON R. TURNER, 
APPELLANT. 
381 N.W.2d 149 


Filed February 7, 1986. No. 85-378. 


1. Trial: Evidence. The determination of the admissibility of evidence rests within 
the sound discretion of the trial court. 

2. Criminal Law: Sentences. Where one deliberately pursues a course to 
voluntarily become intoxicated, there is little that can be said in his behalf in 
mitigation of the crime or the punishment. 

. The lives and property of the public are entitled to protection 

against the criminal conduct of those who become voluntarily intoxicated. 


Appeal from the District Court for Jefferson County: 
WILLIAMB. Rist, Judge. Affirmed. 


Joseph FE. Chilen, for appellant. 


Robert M. Spire, Attorney General, and Lynne R. Fritz, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GrRanrt, JJ. 


BOSLAUGH, J. 

After trial to a jury the defendant, Clinton R. Turner, was 
convicted of attempted second degree murder, count I; first 
degree assault, count II; use of a firearm in commission of a 
felony, count III; and burglary, count VI. He was sentenced to 
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imprisonment for 15 to 25 years on count I, with credit for 197 
days; 6 to 18 years on count II, the sentence to run concurrently 
with the sentence on count I; 5 to 10 years on count III, the 
sentence to run consecutively to the sentences on counts I and 
II; and 18 months to 5 years on count VI, the burglary count, 
the sentence to run consecutively to the sentences imposed on 
counts I, II, and III. He has appealed and contends the trial 
court erred in sustaining an objection to a question regarding 
the state of mind of an accomplice, in failing to consider the 
state of the defendant’s intoxication at the time of the offense 
when imposing sentence, and that the sentences imposed are 
excessive. 

The prosecution was a result of the shooting of Benny C. 
AcFalle by the defendant on October 10, 1984, in Fairbury, 
Nebraska. AcFalle, who survived, was shot twice in the head at 
close range and was permanently blinded in both eyes by the 
first shot. 

The record shows that shortly after 9 p.m. on October 9, 
1984, the defendant, his brother Tom Turner, and the 
accomplice Nicky Scott White began drinking from a pint of 
vodka and a fifth of whiskey. The defendant alone drank most 
of the vodka, with the pint being consumed by 10:30 or 11 that 
evening. The defendant may have also consumed whiskey and 
beer during this time. 

Tom Turner, White, and Caprice Turner, the defendant’s 
wife, then left the house to purchase another bottle of vodka for 
the defendant. The defendant had begun to act intoxicated at 
this time. 

The defendant resumed drinking sometime after 11 p.m., 
when the others returned. Within an hour to an hour and a half, 
he consumed up to half or more of a newly purchased liter of 
vodka. At that point his mannerisms included loud, slurred 
speech; making little sense when he spoke; a staggered walk; 
and lack of coordination. 

White testified that he then asked if anyone would like to go 
with him to AcFalle’s apartment to borrow a guitar. The 
defendant said that he would go, and they left the house some 
30 to 45 minutes later. 

There was testimony that, before leaving, the defendant 
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ripped open a jacket he was wearing because he was unable to 
manipulate its buttons. Caprice Turner testified that the 
defendant then threw the jacket on the floor and that she saw a 
gun in the waistband of his pants. She also testified that the 
defendant threw the gun on the dining room table and that 
Nicky White said, “Let’s go.” The defendant picked up his 
jacket and walked out the door, followed by White, who had 
grabbed the gun from the table. Tom Turner, who was seated at 
the head of the dining room table, testified that he did not seea 
gun when the defendant dropped his coat on the floor. White 
did not recall the defendant’s having a gun prior to arriving at 
the AcFalle apartment and denied that he, White, had a 
weapon, other than perhaps a knife, when they left the house. 
The defendant had no recollection of having any type of 
weapon in his possession. 

According to White, he and the defendant drove to the 
AcFalle apartment at 511!/2 D Street, Fairbury, Nebraska, in 
White’s truck. Turner, who was stumbling, and White went up 
the stairs to AcFalle’s apartment. Both the defendant and 
White testified that the defendant entered AcFalle’s apartment 
by falling head first after climbing through a transom above the 
door to the apartment. The defendant then opened the door for 
White. 

White testified that inside the apartment he offered AcFalle 
a drink and said, “[L]et’s party.” He then went to turn ona 
light, and as he got halfway across the room, with his back to 
the defendant and the bed on which AcFalle was seated, White 
heard a gunshot. He turned and saw the defendant with a gun 
pointed at the floor in front of AcFalle. White then moved 
quickly to push the defendant’s arm to the bed. The defendant 
jerked away and White said they should leave. White left and 
claims that he heard the second shot as he got to the stairway. 
White ran down the stairs and was at the bottom of the steps 
when the defendant got to the stairs. 

AcFalle testified that Turner and White entered his 
apartment uninvited. Because some light filtered into his room 
from the hallway, he was able to identify the two men as Turner 
and White. He saw that the defendant had a gun. 

AcFalle testified that White poured drinks on him, after 
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which he was yanked off the bed and kicked a number of times. 
The kicking ended when AcFalle managed to get back on the 
bed. The defendant then placed a gun to AcFalle’s head while 
White showed him a knife. The defendant then said, “[G]ive me 
a thousand dollars or your valuables.” AcFalle responded that 
he would give them his money in the bank at a later time. White 
then put the knife to AcFalle’s neck. One of the men demanded 
his car keys. AcFalle told them where the keys and his car were. 
The defendant then stated, “[YJou’re a faggot,” and shot 
AcFalle. AcFalle thought he heard White say, “You shot him. 
You shot him,” then laughter. AcFalle was then shot in the head 
a second time, and the two assailants ran from the apartment. 

The defendant testified that he had no memory of the 
incident after he fell through the transom until the next 
morning when he was awakened to see the police. Expert 
psychiatric witnesses testified on behalf of both parties that the 
defendant’s memory loss was due to his level of intoxication on 
the night of the crime. 

The defendant’s first contention is that the trial court erred 
when it refused to permit Tom Turner to testify to statements 
made by Nicky White upon his return from the AcFalle 
apartment on October 10, 1984. The defendant claims that 
Turner’s testimony was admissible under the state of mind 
exception to the hearsay rule to show White’s state of mind 
immediately after the shooting and, inferentially, his demeanor 
and actions during the shooting. 

On defense counsel’s direct examination Tom Turner was 
asked if Nicky White had said anything to him, Tom, after 
returning home from the shooting. The State’s hearsay 
objection was sustained, and the defendant made the following 
offer of proof: ‘ 

MR. CHILEN: --- and as an offer of proof, the 
defendant would show that had the witness Mr. Tom 
Turner testified, that he would say that Nicky Scott White 
advised him that he was going to take the gun and boots 
and leave for Idaho the following morning, and if the 
police had not arrived, and that he was going to dispose of 
the boots and the guns—the gun, singular, on the way to 
Idaho. That ends the formal offer of proof. 
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The defendant argues that there was an issue at the trial as to 
who, in fact, shot Benny AcFalle and that the trial court’s 
exclusion of Tom Turner’s testimony deprived the jury of access 
to relevant evidence. Specifically, the defendant alludes to the 
fact of conflicting testimony about who took the gun to the 
apartment; the fact that AcFalle’s eyes were closed when the 
first shot was fired; the fact that AcFalle testified in his 
deposition that he could not “recall that question there” when 
asked if it was 1, 3, or 5 minutes between when he saw the 
defendant holding the gun to his, AcFalle’s, head and when he 
was shot, but at trial testified it was only a second; the fact that 
White asked Caprice Turner to wash his clothes on his return 
from AcFalle’s apartment; and the fact that White, a convicted 
felon, planned to leave for Idaho the morning after the 
shooting and had previously told AcFalle that he planned to rob 
a bank. 

“The determination of the admissibility of evidence rests 
within the sound discretion of the trial court.” State v. Fries, 
214 Neb. 874, 877, 337 N. W.2d 398, 401 (1983). 

Neb. Rev. Stat. § 29-2308 (Cum. Supp. 1984) provides in 
part: 

No judgment shall be set aside, or new trial granted, or 

judgment rendered in any criminal case, on the grounds of 

misdirection of the jury, or the improper admission or 

rejection of evidence . . . if the Supreme Court, after an 

examination of the entire cause, shall consider that no 

substantial miscarriage of justice has actually occurred. 
See, also, State v. Plymate, 216 Neb. 722, 345 N.W.2d 327 
(1984). 

From our examination of the record, we are satisfied that the 
ruling on the objection to the testimony of Tom Turner resulted 
in no substantial prejudice to the defendant. At best, this 
evidence was cumulative and of doubtful relevance. 

There was an abundance of evidence as to the defendant’s 
and White’s participation in the crime. Although not of 
controlling importance, the evidence that the defendant 
actually shot AcFalle was substantial. 

The excluded testimony would merely have been evidence of 
White’s intent to leave Nebraska and to conceal evidence of the 
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crime. Other testimony of this nature had already been properly 
admitted into evidence at trial. White was questioned about the 
excluded statements on cross-examination: 

Q. Did you tell anyone that in the event the police had 
not arrived by the next morning, you were going to leave 
for Idaho and dispose of the boots and gun on the way? 

A. Well, something was said to the effect that I was 
going back to Idaho. I had been planning on leaving the 
next morning anyway, even prior to the accident 
happening. 

White also testified to emptying the gun, wiping it off, and then 
throwing it in the back of his truck after returning home from 
the scene of the crime. He also threw the boots he had worn that 
night into his truck because he had lost a heel at the AcFalle 
apartment. In an attempt to avoid prosecution he had planned 
to tell the authorities that his truck had been stolen. 
Additionally, White’s testimony showed that he changed into 
dark clothing after returning home. This was done in an effort 
to avoid being seen as he returned to the AcFalle apartment to 
retrieve the lost boot heel. White did return to the scene of the 
crime but did not enter the building because the police were 
already there. 

The defendant next contends that the trial court abused its 
discretion by sentencing the defendant without considering his . 
state of intoxication at the time of the alleged crimes and that 
the sentences imposed are not sustained by sufficient evidence, 
are excessive, and are contrary to law. 

At the sentencing hearing the trial court stated that he did not 
consider the voluntary intoxication of the defendant to be a 
mitigating circumstance under the circumstances of this case. 
We think the record fully supports this view. 

In State v. Gamron, 186 Neb. 249, 251, 182 N.W.2d 425, 427 
(1970), this court held: “Where one deliberately pursues a 
course to voluntarily become intoxicated, as here, particularly 
where defendant was fully aware of his propensity to violate the 
law when drunk, there is little that can be said in his behalf in 
mitigation of the crime or the punishment.” 

In the present case the presentence investigation report 
shows that the defendant perceives himself as having an alcohol 
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problem because most all of his arrests have been alcohol 
related. It is true that both the State and defense psychiatric 
expert witnesses testified that the defendant’s judgment was 
affected by his level of intoxication on the night of the shooting. 
Nevertheless, in this case, as in Gamron, supra at 251, 182 
N.W.2d at 427, “[t]he lives and property of the public are 
entitled to protection against the criminal conduct of those who 
become voluntarily intoxicated.” 

Sentences imposed within statutory limits will not be 
disturbed by this court on appeal unless the trial court abused 
its discretion. State v. Richter, 220 Neb. 551, 371 N.W.2d 125 
(1985). 

Among the factors to be considered in the imposition of a 
sentence are the defendant’s age, mentality, education, 
experience, and social and cultural background, as well as past 
criminal or law-abiding conduct, motivation for the offense, 
nature of the offense, and the amount of violence involved in 
the commission of the crime. See, State v. Richter, supra; State 
v. Swillie, 218 Neb. 551, 357 N.W.2d 212 (1984). Another 
important factor is the seriousness of an offense. State v. 
Benzel, 220 Neb. 466, 370 N. W.2d 501 (1985). 

The defendant is nearly 27 years of age. He was convicted of 
assault and battery in Oklahoma in 1983 and possession of a 
controlled substance in Wyoming in 1984. 

The defendant was convicted of a Class II felony, attempted 
second degree murder, which carries a penalty of from 1 to 50 
years. Neb. Rev. Stat. §§ 28-304, 28-201(4)(a), 28-105(1) 
(Reissue 1979). He was also convicted of three Class III 
felonies, including first degree assault, use of a firearm in the 
commission of a felony, and burglary, each carrying a penalty 
of from 1 to 20 years’ imprisonment. Neb. Rev. Stat. 
§§ 28-105(1), 28-308, 28-507, 28-1205 (Reissue 1979). 

The defendant was sentenced to 15 to 25 years on count I, 
attempted second degree murder; to 6 to 18 years on the assault 
count, to be served concurrently with count I; to 5 to 10 years on 
the firearms count, to be served consecutively to counts I and 
II; and to 18 months to 5 years on the burglary count, 
consecutive to the first three counts. He was also credited with 
197 days served in the county jail pending trial. The sentences 
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imposed, although severe, were well within the statutory limits. 

The shooting of the victim was a cruel, violent, brutal, and 
senseless act. It is only by chance that the wounds did not prove 
fatal. As a result of the shooting, the victim is blinded for life 
and has been subjected to great pain and discomfort. Without 
question, such a crime merits a severe penalty. 

In light of the seriousness and brutality of the offenses 
involved, the defendant’s past record of alcohol and controlled — 
substance abuse, and the permanence and severity of the 
victim’s injuries, the sentences imposed in the present case were 
fully sustained by the record and not excessive. 

The judgment of the district court is affirmed. 

AFFIRMED. 


JACK B. POLLOCK, APPELLANT, V. MONFORT OF COLORADO, INC., 
APPELLEE. 
381 N.W.2d 154 


Filed February 7, 1986. No. 85-389. 


1. Workmen’s Compensation. A finding that vocational rehabilitation is for the 
employee’s best interest is a statutory prerequisite to ordering same. 

2. Workmen’s Compensation: Appeal and Error. Findings of fact made by the 
Workmen’s Compensation Court after rehearing have the same force and effect 
as a jury verdict in a civil case, and they will not be reversed or set aside unless 
clearly wrong. 

Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


Richard L. Huber, for appellant. 
Kenneth H. Elson, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 
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CAPORALE, J. 

Plaintiff, Jack B. Pollock, appeals from the determination 
of the Workmen’s Compensation Court that defendant, 
Monfort of Colorado, Inc., is not obligated to provide him 
vocational rehabilitation services. We affirm. 

Pollock is approximately 27 years old and the holder of a 
general equivalency diploma, having dropped out of high 
school in the 11th grade. In April of 1982 Pollock began 
working for Monfort and was functioning as a slaughterhouse 
maintenance mechanic on December 17, 1982, when he 
suffered an injury to his left hand in an accident arising out of 
and in the course of said employment. Specifically, four fingers 
of his left hand were severed when a machine on which he was 
replacing a bearing was inadvertently activated. 

Following the accident, Pollock returned to his former 
work. Shortly thereafter, he bid for and obtained a better 
paying job as a member of a special maintenance group which 
installs new machines and equipment and repairs plant 
machinery as needed. Nonetheless, Pollock desires to enrollina 
2-year program of study in order that he may become a 
mechanical draftsman. The evidence shows that while Pollock 
has an aptitude for such work, he would need to make up a 
deficiency in mathematics before he could begin the associates 
degree program required for entering that occupation in the 
Hastings-Grand Island area, where Pollock is buying a home 
for himself and his family. The evidence further shows that the 
job market has few entry level jobs for mechanical draftsmen or 
draftswomen and that such jobs begin at about $2 per hour less 
than Pollock is now earning, although the top of the wage range 
is approximately $2 per hour more than Pollock’s present 
earnings. There is also evidence that the mechanical drafting 
industry is beginning to use computers and that Pollock would 
have difficulty using the computer keyboard. 

Neb. Rev. Stat. § 48-162.01 (Reissue 1984) provides in 
relevant part: 

(3)... When as a result of the injury an employee is 
unable to perform work for which he or she has previous 
training or experience, he or she shall be entitled to such 
vocational rehabilitation services, including retraining 
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and job placement, as may be reasonably necessary to 
restore him or her to suitable employment... . 


(6) Whenever the court or judge thereof determines that 
there is a reasonable probability that with appropriate 
training, rehabilitation, or education a person who is 
entitled to compensation for total or partial disability 
which is or is likely to be permanent may be rehabilitated 
to the extent that he or she will require less care and 
attendance or to the extent that he or she can become 
gainfully employed or increase his or her earning capacity 
and that it is for the best interests of such person to 
undertake such training, rehabilitation, or education, if 
the injured employee without reasonable cause refuses to 
undertake the rehabilitation, training, or educational 
program determined by the court or judge thereof to be 
suitable for him or her or refuses to be evaluated under the 
provisions of subsection (3) of this section, the court or 
judge thereof may suspend, reduce, or limit the 
compensation otherwise payable under sections 48-101 to 
48-151. 

Pollock argues the fact that he is currently earning more than 
he was at the time of his injury does not mean he has not 
suffered a reduction of earning power. He contends that he has 
his present job solely because of Monfort’s deference to his 
disability. He claims that as an at-will worker, he is not secure in 
his employment and because of his disability is less employable 
than he was before the accident. The evidence of Pollock’s level 
of performance in his present job is in conflict. Some is that he 
functions as well as others, and some is that he cannot perform 
all the tasks required. 

Pollock’s focus, however, does not address the legal issue 
presented by this case, and we therefore do not pass upon the 
contentions he makes. A majority of the three-judge panel on 
rehearing concluded that Pollock failed to establish it was in his 
best interest to undertake the program he wishes. Since a 
finding that vocational rehabilitation is for the employee’s best 
interest is a statutory prerequisite to ordering same, the precise 
question before us is whether the evidence supports the 
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majority’s finding in that regard. 

As has so often been said, findings of fact made by the 
Workmen’s Compensation Court after rehearing have the same 
force and effect as a jury verdict in a civil case, and they will not 
be reversed or set aside unless clearly wrong. Wilson v. City of 
North Platte, ante p. 90, 375 N.W.2d 134 (1985); Thompson y. 
Monfort of Colorado, ante p. 83, 375 N.W.2d 601 (1985). 

In view of the evidence concerning Pollock’s inadequate 
background to undertake the program of study he wishes, the 
uncertainty of his future ability to meet the changing 
requirements of the industry he wishes to enter, and the 
uncertain availability of employment, it cannot be said the 
finding of the majority of the Workmen’s Compensation 
Court, that the vocational rehabilitation desired by Pollock is 
not in his best interest, is clearly wrong. Indeed, on the record 
before us the finding is clearly correct and must be affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JERALD MILLER, APPELLANT. 
381 N.W.2d 156 


Filed February 7, 1986. No. 85-396. 


1. Sentences: Due Process: Constitutional Law. Although a defendant is entitled to 
due process upon sentencing, the Constitution does not require that he be given 
the full panoply of rights accorded when the issue is guilt or innocence. 

2. Sentences: Due Process. Due process safeguards must be observed when a new 
charge leading to magnified criminal punishment is made in an enhanced 
sentence proceeding. 

3. Sentences: Evidence. Trial courts have broad discretion in sentencing, both in 
the evidence to be considered and in the procedure by which such evidence is 
gathered and used. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Richard L. Goos, Special Deputy Public Defender, for 
appellant. 
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for appellee. 


KRrIVoSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

The defendant, Jerald Miller, appeals from the finding by the 
district court that he was not entitled to a full due process 
evidentiary hearing, including confrontation of witnesses, on 
the issue as to whether he was a mentally disordered sex 
offender. 

On September 10, 1984, the defendant was charged with first 
degree sexual assault on a child, a Class II felony under Neb. 
Rev. Stat. § 28-319(1)(c) (Reissue 1979). On February 26, 1985, 
pursuant to discussions between the State and the defendant, 
the defendant was rearraigned on an amended information 
charging him with the misdemeanor offense of third degree 
sexual assault upon a person physically or mentally incapable of 
resisting or appraising the nature of his conduct. Neb. Rev. 
Stat. § 28-320(1)(b) (Reissue 1979). The defendant thereupon, 
after being fully advised as to his constitutional rights, 
voluntarily and intelligently entered a plea of no contest. The 
court accepted the defendant’s plea and found him guilty. 

Pursuant to Neb. Rev. Stat. § 29-2912 (Reissue 1979), the 
trial court ordered a presentence investigation which was to 
include evaluation of the defendant by a psychiatrist and a 
psychologist to determine whether he was a mentally disordered 
sex offender and whether he was treatable. Neb. Rev. Stat. 
§ 29-2913 (Reissue 1979). After the first two reports had been 
received, the defendant requested a second evaluation by 
another psychiatrist and psychologist. § 29-2913. This request 
was granted. 

On April 25, 1985, the defendant filed a “Motion for 
Evidence Hearing and Right of Confrontation” concerning the 
mentally disordered sex offender issue. He also filed a motion 
to declare the statute unconstitutional. These motions were 
overruled. 

At the sentencing hearing the trial court considered the 
reports that had been received and determined that the 
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defendant was a treatable mentally disordered sex offender. 
The defendant was sentenced to imprisonment for 1 year, the 
sentence to be served at the Lincoln Regional Center, where he 
could receive treatment for the mental disorder. He was given 
257 days’ credit for time spent in custody awaiting trial. This 
appeal followed. 

The defendant assigns five errors which raise but one issue: 
whether he was denied due process and his right of 
confrontation because he was not given a full evidentiary 
hearing on the issue as to whether he was a treatable mentally 
disordered sex offender. 

Neb. Rev. Stat. § 29-2915 (Reissue 1979) sets out the 
procedure under which a defendant is to be sentenced, 
committed, and discharged if found to be a treatable mentally 
disordered sex offender. The statute provides: 

[T]he court shall, after first sentencing the defendant as 
provided by law for the offense for which he or she has 
been convicted, commit the defendant for treatment .. . 
until such time as the court determines . . . that the 
defendant is no longer mentally disordered or until the 
defendant has received the maximum benefit of 
treatment, except that no sentence to treatment shall 
exceed the maximum length of such offender’s sentence. 
The statute further provides: 

The entire proceeding to determine whether the 
defendant is a mentally-disordered sex offender and 
treatable shall be deemed a critical stage of a criminal 
prosecution at which the defendant shall be accorded all 
the rights a defendant has in sentencing proceedings. The 
court’s decision that the defendant is a mentally- 
disordered sex offender and the decision to commit the 
defendant for treatment may be appealed. 

The defendant argues that his right to due process and his 
right of confrontation were abridged by the trial court’s denial 
of a full evidentiary hearing because of the decision in Specht v. 
Patterson, 386 U.S. 605, 87 S. Ct. 1209, 18 L. Ed. 2d 326 
(1967). The defendant contends that Specht is controlling and 
mandates that he be given a hearing, including confrontation of 
witnesses, prior to sentencing. The defendant, however, 
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misinterprets the decision in Specht. Although a defendant is 
entitled to due process upon sentencing, the Constitution does 
not require that he be given the full panoply of rights accorded 
when the issue is guilt or innocence. See, Gardner v. Florida, 
430 U.S. 349, 358 n.9, 97S. Ct. 1197, 51 L. Ed. 2d 393 (1977); 
State v. Goodpasture, 215 Neb. 341, 338 N.W.2d 446 (1983). 

In Specht v. Patterson, supra, the Court dealt with a 
challenge to Colorado’s sex offenders act. In that case the 
defendant had been convicted under an indecent liberty statute 
but was sentenced under the sex offenders act which allowed for 
the imposition of an indeterminate term of from 1 day to life. 
The U.S. Supreme Court held that due process safeguards must 
be observed when a new charge leading to magnified criminal 
punishment is made in an enhanced sentence proceeding. 

The Nebraska statute is distinguishable in that “no sentence 
to treatment shall exceed the maximum length of such 
offender’s sentence.” § 29-2915. The statute does not allow any 
enhancement of the defendant’s sentence because he is a 
mentally disordered sex offender. Furthermore, the Nebraska 
statute recognizes that the defendant “shall be accorded all the 
{due process] rights a defendant has in sentencing proceedings.” 

Trial courts have broad discretion in sentencing, both in the 
evidence to be considered and in the procedure by which such 
evidence is gathered and used. See, State v. Reeves, 216 Neb. 
206, 344 N.W.2d 433 (1984); State v. Goodpasture, supra; State 
v. Anderson and Hochstein, 207 Neb. 51, 296 N.W.2d 440 
(1980), cert. denied 450 U.S. 1025, 101S. Ct. 1731, 68 L. Ed. 2d 
219 (1981). More specifically, this court has stated: 

We are unable to find any requirement in the law that a 
sentencing court may consider only information adduced 
at trial when exercising discretion in imposing sentence. 
Likewise, we find no constitutional requirement to permit 
one convicted the right to confront all who might give 
information to be used by the sentencing court. Such a 
requirement goes far beyond any constitutional mandate. 
State v. Anderson and Hochstein, supra at 72, 296 N.W.2d at 
453; accord State v. Reeves, supra. 

The U.S. Supreme Court has held that the sentencing 

procedure must comply with minimal due process requirements 
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but has refused to require the full array of trial procedural 
rights in the sentencing process, even in capital cases. See 
Gardner v. Florida, supra. In Gardner the trial court had 
imposed a death sentence on the basis of confidential 
information which had not been disclosed to the defendant or 
his counsel. The Court vacated the sentence because it had been 
imposed, at least in part, on the basis of information which the 
defendant had not been given an opportunity to deny or 
explain. 

The defendant in the present case was given an opportunity 
to deny or explain the findings of the psychiatrists as set out in 
their evaluations contained in the presentence report. In fact, 
§ 29-2913 requires that copies of the physicians’ reports be 
given to counsel for the defendant so that there is adequate 
notice of the information on which the court will rely in 
determining the mentally disordered sex offender issue. 
Provided the defendant is then given an opportunity to be heard 
on that issue, his due process rights have been accommodated. 
As Justice Black in Williams v. New York, 337 U.S. 241, 251, 69 
S. Ct. 1079, 93 L. Ed. 1337 (1949), stated: 

The due process clause should not be treated as a device 
for freezing the evidential procedure of sentencing in the 
mold of trial procedure. So to treat the due process clause 
would hinder if not preclude all courts—state and 
federal—from making progressive efforts to improve the 
administration of criminal justice. 

The judgment of the district court is affirmed. 

AFFIRMED. 

WHITE, J., dissenting. 

I dissent. The right of confrontation of an accused mentally 
ill person is guaranteed by statute, Neb. Rev. Stat. § 83-1058 
(Reissue 1981). The right accorded is “equivalent to the rights 
of confrontation granted by Amendments VI and XIV of the 
Constitution of the United States, and Article I, section 11 of 
the Constitution of Nebraska.” 

The determination of whether a convicted person is a 
mentally disordered sex offender and whether the person is 
treatable is a “critical stage” of a criminal proceeding. Neb. 
Rev. Stat. § 29-2915 (Reissue 1979). That a person may be 
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confined in the same institution as a sex offender without 
having the opportunity to examine the basis (if any) of the 
analyst’s conclusion, while the mentally ill patient has had that 
right, does not seem to me to be consistent with due process or 
equal protection of the law. 

SHANAHAN, J., joins in this dissent. 


LINCOLN COUNTY SHERIFF’S OFFICE AND LINCOLN COUNTY, 
NEBRASKA, APPELLANTS, V. HELENE HORNE, APPELLEE. 
381 N.W.2d 159 


Filed February 7, 1986. No. 85-449. 


Equal Opportunity: Final Orders: Records. Within the meaning of Neb. Rev. Stat. 
§ 48-1120 (Reissue 1984), there has been no entry of the order of the Nebraska 
Equal Opportunity Commission until the date that written evidence of that 
order has been prepared, authoritatively signed, and placed of record in the 
public files of such commission. 

Appeal from the District Court for Lincoln County: HUGH 

STUART, Judge. Reversed and remanded for further 

proceedings. 


Charles A. Kandt, Lincoln County Attorney, for appellants. 
Donald E. Rowlands II of Baskins & Rowlands, for appellee. 


KrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PERCURIAM. 

The respondents, Lincoln County sheriff’s office and 
Lincoln County, appealed to the district court from an order 
entered by the Nebraska Equal Opportunity Commission. The 
district court dismissed the appeal as having been filed out of 
time. We reverse and remand for further proceedings. 

Helene Horne filed a complaint before the Nebraska Equal | 
Opportunity Commission against the Lincoln County 
sheriff’s office and Lincoln County, alleging employment 
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discrimination on account of sex. A hearing was had before a 
hearing examiner on June 13, 1984. The examiner prepared a 
recommended order and decision on November 12, 1984. 

On March 8, 1985, the recommended order of November 12 
was approved by the commission. The record does not disclose 
whether March 8 was a regular meeting of the commission, 
whether it was duly convened, whether parties or counsel were 
notified or present, and whether any action at that time was 
memorialized by minutes which were required to be kept. 

The parties’ stipulation of facts in the district court further 
provides that on March 11, 1985, office personnel began typing 
the “actions from the NEOC meeting,” and on March 12, 1985, 
the “ ‘Final Order’ in the Helene Horne matter was prepared, 
signature-stamped, and dated ‘March 8, 1985’ by the office 
personnel; and that said ‘Final Order’ was mailed that same day 
of March 12, 1985.” 

Neb. Rev. Stat. § 48-1120 (Reissue 1984) provides that “the 
time for appeal from such order of the commission to the 
district court shall be limited to thirty days from the date of the 
entry of the order to which complaint is made. . . .” (Emphasis 
supplied.) 

Apparently relying on Jn re Covault Freeholder Petition, 218 
Neb. 763, 359 N.W.2d 349 (1984), the district court ruled that 
the “order was entered” on March 8, 1985, and therefore the 
petition on appeal, having been filed with the clerk of the 
district court on April 9, 1985, was filed out of time. 

However, there is a distinction between Covault and this 
case. In Covault, the statute provided that appeals may be 
taken from action of the State Board of Education “within 
twenty days after entry of such action on the records of the 
board.” (Emphasis supplied.) Neb. Rev. Stat. § 79-403 (Cum. 
Supp. 1984). We held in Covault that the action was taken 
(approval of transfer of property from a school district) ‘‘on 
that date that the board, at a duly convened meeting at which 
minutes were required by statute to be taken, voted to authorize 
the transfers.” 218 Neb. at 766, 359 N.W.2d at 353. 

In the present case, although the order bore a date of March 
8, the record leaves little doubt but that it was signed, filed, and 
“entered” on March 12. In announcing its decision the trial 
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court recited: 

[A] judgment is entered when it’s announced from the 
bench and when the notes are made in the trial docket 
sheet. However, the trial docket sheets are supposed to be 
synonymous with the time that the judgment is announced 
from the bench. And then we note that sometime 
following that a document labeled “Journal Entry” or 
“Decree” is typed-up and it’s dated as of the time that the 
action is announced from the bench and that the trial 
docket sheet is made. And often it’s five days, or a week, 
or even two weeks, or a month that the judgment is 
actually taken. The date that counts is the one when the 
judgment is announced and the action taken and the trial 
docket sheet made-out. 

In this case, why, it appears to me that the judgment was 
taken on March the 8th, 1985, and, although the formal 
order was signed or was signature-stamped, according to 
the stipulation on March the 12th, 1985, the judgment was 
entered on March the 8th, 1985. 

Of course, there is nothing in the record to indicate that a 
docket sheet is maintained by the Nebraska Equal Opportunity 
Commission which would serve as notice that an order or 
judgment had been entered. Applying the literal language of the 
trial court, it would be possible for the commission to delay the 
physical act of transmitting its decision by means of a written, 
signed document for 30 days, and thereby eliminate the 
possibility of an appeal. Such a result would be unthinkable and 
could not have been the intention of the Legislature. 

The recitation by the trial court must have been based on 
Neb. Rev. Stat. § 25-1301 (Reissue 1979), which defines 
“rendition cf a judgment” as the act of the court in 
pronouncing judgment accompanied by the making of a 
notation on the trial docket, whereas an “entry of a judgment” 
is the act of the clerk in spreading the proceedings had and the 
relief granted on the journal of the court. 

For all the record shows, there were no minutes kept by the 
commission nor any trial docket or journal maintained. The 
only thing of record which evidenced the action of the 
commission was the written order which, no matter what date it 
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bore through the process of antedating, was not in existence 
until March 12. 

We therefore hold that within the meaning of § 48-1120 there 
has been no “entry of the order” of the Nebraska Equal 
Opportunity Commission until the date that written evidence of 
that order has been prepared, authoritatively signed, and 
placed of record in the public files of such commission. 

Under our holding in this case, the appeal was perfected 
within the time required by law, and the district court was 
incorrect in ordering its dismissal. The judgment is reversed and 
the cause is remanded for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


GLENDA L. LITTLE, APPELLANT, V. DENNIS E. LITTLE, APPELLEE. 
381 N.W.2d 161 


Filed February 7, 1986. No. 85-454. 


Child Custody: Modification of Decree. As a general rule, all other circumstances 
being equal, legitimate career changes of the custodial parent, whether they be 
job-related or matrimonial in nature, will support an application for changing 
the residence of a child placed in that parent’s custody. An award of custody is 
not a sentence of immobilization. 

Appeal from the District Court for Scotts Bluff County: 

RosertT O. Hippe, Judge. Reversed and remanded with 

directions. 


Clark G. Nichols of Winner, Nichols, Douglas and Kelly, for 
appellant. 


Paul W. Snyder of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 
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Hastincs, J. 

This is an appeal from an order of the district court which 
modified a previous marriage dissolution decree. We reverse 
and remand. ‘ 

The original decree dissolving the marriage of the parties was 
entered on July 1, 1982. Custody of the minor child, Dana, who 
is now 8 years old, was awarded to the petitioner, with 
reasonable rights of visitation in the respondent. Both parties 
lived in the Scottsbluff area at that time. 

Petitioner and her present husband were married on 
December 31, 1982. Her husband is employed by Frontier 
Airlines and was transferred to El] Paso, Texas, on October 1, 
1984, necessitating a move by the petitioner to join her 
husband. In order to permit Dana to complete the school year 
on May 30, petitioner did not file her application for 
permission to move the minor child with her until the spring of 
1985. 

Following an extensive hearing, the court denied petitioner’s 
application and, instead, granted respondent’s application to 
change custody of the minor child to him. Although concluding 
that the “nurturing and parenting” qualities of the parties were 
equal, the trial court found that it was not in the best interests of 
the child to move to Texas. 

As a general rule, all other circumstances being equal, 
legitimate career changes of the custodial parent, whether they 
be job-related or matrimonial in nature, will support an 
application for changing the residence of a child placed in that 
parent’s custody. An award of custody is not a sentence of 
immobilization. Korf v. Korf, ante p. 484, 378 N.W.2d 173 
(1985); Boll v. Boll, 219 Neb. 486, 363 N.W.2d 542 (1985). 

Although it is true that Dana has other relatives in the 
Scottsbluff area, and such a move will reduce the opportunities 
for visitation with her father, to deny the move and order a 
change in custody will terminate the stability of the day-to-day 
home environment which she has enjoyed and under which she 
has prospered since the time of her birth. 

There has been an insufficient change of circumstances 
necessary to support a change of custody. The record does 
disclose good cause to grant the application for a change of 
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residence. 

Following the authority of Korf and Boll, supra, we are 
compelled to reverse the judgment of the district court and 
remand the cause to that court, with directions to enter 
judgment consistent with these findings and to make such 
provisions for visitation and support as may be necessary under 
the circumstances. 

REVERSED AND REMANDED WITH DIRECTIONS. 


IN RE ESTATE OF VIGGO ERLING CHRISTENSEN, DECEASED. 
SHIRLEY STONE, APPELLANT, V. VERA M. BRAUNER, PERSONAL 
REPRESENTATIVE OF THE ESTATE OF VIGGO ERLING CHRISTENSEN, 
DECEASED, ET AL., APPELLEES. 

381 N.W.2d 163 


Filed February 14, 1986. No. 84-536. 


1. Decedents’ Estates: Good Cause: Appeal and Error. For good cause shown, an 
order ina formal testacy proceeding may be modified or vacated within the time 
allowed for appeal. Neb. Rev. Stat. § 30-2437 (Reissue 1979). 

2. Decedents’ Estates: Good Cause: Words and Phrases. For the purpose of Neb. 
Rev. Stat. § 30-2437 (Reissue 1979), “good cause” means a logical reason or 
legal ground, based on fact or law, which justifies the modification or vacation 

. ofan order. 

3. Decedents’ Estates: Wills. In determining whether to grant a motion to set aside 
an order admitting a will to probate, a court should consider whether neglect is 
excusable, whether a movant has alleged a meritorious objection to admission of 
a will to probate, and whether prejudice results from setting aside the probate 
order. 


Appeal from the District Court for Platte County: JoHN C. 
WHITEHEAD, Judge. Reversed and remanded with direction. 


James G. Egley of Moyer, Moyer, Egley & Fullner, for 
appellant. 


James C. Stecker of Robak and Stecker, for appellees. 


KrivosHA, C.J., BOSLAUGH, HAsTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLwELL, D.J., Retired. 
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SHANAHAN, J. 

Shirley Stone appeals the judgment of the district court for 
Platte County affirming a county court judgment denying 
Shirley’s motion to set aside the order admitting the will of 
Viggo E. Christensen to probate. 

On April 22, 1983, Viggo Christensen executed a 
self-proving will, and died on June 22. Vera M. Brauner, Viggo’s 
niece and nominated as personal representative by the will, filed 
a petition on July 6 for formal probate of Viggo’s will and listed 
21 persons, including Shirley Stone, also Viggo’s niece, as heirs, 
devisees, and interested parties. As reflected in the “Schedule 
of Heirship” accompanying the petition for probate, Viggo left 
neither a spouse nor child surviving him, but left two sisters, a 
brother, several nieces and nephews, and one grandnephew, 
Lyle Brauner. According to his will, Viggo left a quarter section 
of land to Lyle Brauner and the rest of his property to his sisters 
and brother. 

Proper notice of the hearing scheduled for August 3 
regarding admission of Viggo’s will to probate was issued and 
was received by Shirley Stone, who also received a copy of 
Viggo’s will submitted for probate. Shirley visited with her 
cousins about Viggo’s will and contacted a lawyer whom she 
instructed to contest Viggo’s will, but no objection on behalf of 
Shirley or any other interested party was filed. 

On the morning of August 3, during the hearing, Shirley 
learned that no objection to Viggo’s will had been filed, but 
Shirley and her lawyer voiced no objection to continuation of 
the proceedings. As a result of the hearing, Viggo’s will was 
admitted to probate on August 3. On September 1! Shirley’s 
lawyer withdrew from the case. That same day another lawyer, 
on behalf of Shirley, filed a motion to vacate the August 3 order 
admitting Viggo’s will to probate and to permit instanter filing 
of a pleading attached to the motion, namely, an “Answer to 
Petition for Formal Probate of Will, Determination of Heirs 
and Appointment of Personal Representative, and Objections 
to Probate of Will.” In her tendered answer and objection, 
Shirley alleged that Viggo lacked testamentary capacity and 
that Viggo’s will resulted from fraud and undue influence by 
Vera Brauner, Lyle Brauner, and unnamed other persons. 
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Shirley also alleged that Viggo, when he executed his will, had 
received “massive doses of morphine and other drugs 
administered to ease the excruciating pain of his last illness 
which impaired the mind of the testator as to make him 
incompetent to execute his will’ On November 29 the county 
court denied Shirley’s motion to vacate the August 3 order. 
Shirley appealed to the district court, which affirmed the 
county court’s judgment denying Shirley’s motion to vacate the 
order admitting Viggo’s will to probate. 

Neb. Rev. Stat. § 30-2437 (Reissue 1979) provides: “For 
good cause shown, an order in a formal testacy proceeding may 
be modified or vacated within the time allowed for appeal.” The 
time statutorily allowed for appeal from an order in formal 
testacy proceedings is 30 days. See Neb. Rev. Stat. § 25-1931 
(Reissue 1979). Shirley’s motion was timely filed, so that the 
sole issue is whether the motion should have been sustained. 

In DeVries v. Rix, 203 Neb. 392, 403-04, 279 N.W.2d 89, 95 
(1979), this court arrived at the meaning of “good cause 
shown” in reference to § 30-2437, and held: 

To equate “good cause shown” with a “showing of due 
diligence” is hardly a liberal construction of the term 
“good cause shown.” Proponents would have us deny 
contestant the opportunity to prove the allegations made 
in his motion to vacate, timely filed within the literal 
interpretation of the appropriate statute, which, if true, 
would compel a finding of no valid will. To do this, 
recognizing that the will was admitted to probate without 
hearing or formal proof of due execution, could hardly be 
said to encourage the policy “to discover and make 
effective the intent of a decedent in distribution of his 
property.” 

Webster’s Third New International Dictionary defines 
“good cause” as “a cause or reason sufficient in law; one 
that is based on equity or justice or that would motivate a 
reasonable man under all the circumstances.” (Emphasis 
supplied.) 

The meaning of good cause must be determined in light 
of all of the surrounding circumstances. Therefore, 
without regard to its use in the nonclaim situation, which 
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is inapplicable here, it is our opinion that good cause as 
used within the provisions of section 30-2437, R.R.S. 
1943, means a logical reason or legal ground, based on 
fact or law, why an order should be modified or vacated. 
Contestant advanced such reasons or grounds in his 
motion within the limited time specifically provided by 
statute, and which if proven true, would require the 
vacation of the particular order attacked. He should have 
had an opportunity to present his evidence. 

“Good cause” was construed by the Supreme Court of 
Colorado in Craig v. Rider, 651 P.2d 397 (Colo. 1982), where 
Craig filed a motion to vacate an order admitting a will to 
probate, alleging the decedent lacked testamentary capacity 
and was under undue influence when the decedent executed the 
will in question. In Craig v. Rider, supra, the court adopted 
three criteria to be considered in evaluating discretionary action 
disposing of a motion to set aside an order admitting a will to 
probate—whether neglect is excusable, whether a movant has 
alleged a meritorious objection to admission of a will to 
probate, and whether prejudice results from setting aside the 
probate order. As expressed by the court in Craig v. Rider, supra 
at 403, 405-06: 

The reasons for a rule of liberality in evaluating 
promptly filed motions to set aside default judgments are 
especially compelling as applied to motions to set aside 
orders admitting wills to probate. Persons interested in the 
estate of a decedent may not be intimately acquainted with 
the facts bearing on the grounds for a possible will contest. 
A challenge to a will is not a matter to be undertaken 
lightly, yet the Colorado Probate Code requires only ten 
days notice of a petition for formal probate to be given to 
an interested party. .. . This is a short time within which to 
arrange for legal counsel, conduct any necessary factual 
investigation, and make a considered decision whether a 
will contest should be undertaken. [Citation omitted.] 


. . . We conclude that the record contains sufficient 
allegations of a meritorious objection to admission of the 
will to probate and is devoid of any indication that 
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prejudice would result from setting aside the order of 
probate and hearing Linda Lou Craig’s objections to 
probate of the will on their merits. The critical inquiry is 
whether the trial court abused its discretion in determining 
that Linda Lou Craig had not satisfied the excusable 
neglect criterion by demonstrating a sufficient reason to 
justify her failure to object to the. . . will until after it had 
been admitted to probate. 


... [A] rule of liberality is to be applied in evaluating 
promptly filed motions to set aside default judgments, 
and particularly orders of probate. We conclude that the 
burden of inquiry and promptness of decision that the 
trial court considered necessary do not comport with the 
excusable neglect standard, especially when considered in 
the light of the rule of liberality appropriate here. 


. .. [W]e believe that the trial court abused its discretion 
in holding that the delay in filing the will contest was not 
excusable. . . . In reaching this conclusion we are 
impressed by the brevity of the delay, the distance between 
the Craigs’ home and Grand Junction, the absence of 
close contact between the Craigs and the decedent, their 
lack of intimate familiarity with her mental condition, the 
rather extensive efforts the Craigs made to learn the facts 
after receiving the notice of probate, the need to engage 
legal counsel to institute a will contest, and the seriousness 
of the decision to object to the probate of a will. 


From issuance of the notice of hearing for admission of 
Viggo’s will to probate until the hearing on August 3, Shirley 
had approximately 1 month to investigate and verify 
circumstances surrounding Viggo’s execution of his will. 
Considering the criteria—whether neglect is excusable, whether 
a movant has alleged a meritorious objection to admission of a 
will to probate, and whether prejudice results from setting aside 
the probate order—and liberally construing “good cause,” we 
conclude that there was an abuse of discretion in denying 
Shirley’s motion to vacate the order admitting Viggo’s will to 
probate. Under the circumstances any personal neglect on the 
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part of Shirley in failing to file an objection to the admission of 
Viggo’s will to probate is excusable. Shirley has alleged a 
meritorious objection to admitting Viggo’s will to probate, if 
her averments regarding testamentary capacity and undue 
influence can be established. There is no indication of prejudice 
resulting from giving Shirley an opportunity to substantiate her 
objections to the will. Shirley has shown “good cause” under 
§ 30-2437. See DeVries v. Rix, 203 Neb. 392, 279 N.W.2d 89 
(1979). 

In view of the abuse of discretion in refusing to set aside the 
order of August 3, 1983, we, therefore, reverse the judgment of 
the district court and remand this matter to the district court 
with direction that the August 3, 1983, order of the county 
court shall be set aside for further proceedings regarding 
admission of the last will and testament of Viggo Christensen to 
probate. 

REVERSED AND REMANDED WITH DIRECTION. 


NOLAN L. PopPE, SPECIAL ADMINISTRATOR OF THE ESTATE OF 
Topp NOLAN PopPE, DECEASED, APPELLANT, V. DONALD R. 
PETERSEN, APPELLEE. 

381 N.W.2d 534 


Filed February 14, 1986. No. 84-758. 


1. Directed Verdict: Evidence. A motion for directed verdict is treated as an 
admission of the truth of all material and relevant evidence submitted on behalf 
of the party against whom it is directed. Such party is entitled to have every 
controverted fact resolved in his favor and to have the benefit of every inference 
that can reasonably be deduced from the evidence. 

2. Negligence: Evidence. The existence of negligence is an issue for the trier of fact 
where different minds may reasonably draw different conclusions from the 
evidence. 

3. Directed Verdict: Negligence: Evidence. Where the cause of an accident is 
controverted, the physical facts must indisputably demonstrate that a party 
alleged to have caused the accident did in fact cause the accident before a verdict 
can be directed against that party. 

4. Trial: Judgments: Verdicts: Appeal and Error. A party who has sustained the 
burden and expense of a trial and has succeeded in securing the judgment of a 
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jury on the facts in issue has a right to keep the benefit of that verdict unless there 
: is prejudicial error in the proceedings by which it was secured. 
5. Verdicts: Appeal and Error. A jury verdict will not be disturbed on appeal unless 
it is clearly wrong. 
6. Evidence: Appeal and Error. Where properly admitted evidence exists to 
establish that which improperly admitted evidence also establishes, the error in 
recetving the inadmissible evidence is not grounds for reversal. 


Appeal from the District Court for Knox County: MERRITT 
C, WARREN, Judge. Affirmed. 


Robert F. Peterson of Venteicher, Laughlin, Peterson & 
Lang, and Patrick J. Birmingham, for appellant. 


Robert D. Mullin, Jr., of Boland, Mullin & Walsh, for 
appellee. 


KrivosHA, C.J., |BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLWELL, D.J., Retired. 


BOSLAUGH, J. 

This is an action for personal injuries and wrongful death 
brought by Nolan L. Poppe as special administrator of the 
estate of Todd Nolan Poppe, deceased. The plaintiff’s decedent 
died as the result of injuries sustained in an automobile accident 
on June 21, 1981. 

At the time of the accident the plaintiff’s decedent was a 
passenger in an automobile operated by Kurt Lamprecht. The 
accident occurred when the Lamprecht vehicle collided with an 
automobile operated by the defendant, Donald R. Petersen. - 
The action was dismissed as to the other defendants before the 
case was submitted to the jury. 

The jury returned a verdict for the defendant, Petersen, and 
the plaintiff has appealed. The plaintiff contends the trial court 
erred in failing to sustain the plaintiff’s motion for a directed 
verdict on liability and in receiving evidence as to the results of 
blood alcohol tests performed upon the drivers involved in the 
accident. 

The accident occurred at about 12:20 a.m. on an unpaved 
county road northwest of Bloomfield, Nebraska, just east of 
the crest of a hill. The Lamprecht vehicle was proceeding in a 
westerly direction; the Petersen vehicle in an easterly direction. 
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The accident occurred when the left front ends of the two 
vehicles collided head on. 

At the time of the collision the defendant was on his way 
home alone from a party at an abandoned schoolhouse 
northwest of Bloomfield, Nebraska. The Lamprecht group was 
returning to the same party. Driving conditions were normal. 
Testimony at the trial showed that both drivers had been 
drinking. The defendant testified to drinking 11 or more beers 
over a 9-hour period of time. Acquaintances testified that Kurt 
Lamprecht may have consumed up to 20 beers at the party that 
night. Blood test results from both drivers were admitted into 
evidence over the plaintiff’s objections. 

At the trial both parties called accident reconstruction 
experts who testified concerning their opinion as to how the 
accident occurred. The plaintiff’s expert witness, Ted Sokol, 
testified, based on a review of the accident report, photographs 
of the scene and the vehicles involved, and two visits to the site, 
that the accident occurred because the eastbound Petersen 
vehicle was across the centerline of the road at the time the 
impact occurred. 

Relying on similar information, the defendant’s expert 
witness, Richard Large, testified that the westbound 
Lamprecht vehicle was across the centerline of the road at the 
time of the impact and caused the accident. Critical to both 
Sokol’s and Large’s opinions was their location of a 
10-foot-long gouge mark which they agreed was caused by 
something in the left front part of the Lamprecht vehicle. Both 
witnesses believed the point of impact was at the east end of the 
gouge mark. The significance of the location of the mark is that 
it tends to show the position of the Lamprecht vehicle on the 
road at the time of the impact. According to Sokol, the gouge 
mark was north of the centerline; Large thought it was south of 
the centerline. 

The defendant testified that he thought the Lamprecht car 
was over the centerline at the time of the accident, that his own 
car was on the right side of the road, and that he had moved as 
far to the right-hand side as he could safely drive when he saw 
the oncoming headlights of the Lamprecht vehicle. The 
surviving passengers in the Lamprecht vehicle who were called 
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to testify on the plaintiff’s behalf had no recollection as to how 
the accident occurred. 

The plaintiff’s motion for a directed verdict on liability, made 
at the close of all of the evidence, was overruled. The jury 
returned a unanimous verdict for the defendant, and the 
plaintiff’s subsequent motion for a new trial was overruled. 

The plaintiff’s first assignment of error is that his motion for 
a directed verdict on liability should have been granted because 
the undisputed physical evidence at the trial conclusively 
proved that the defendant’s vehicle was across the centerline of 
the roadway when the collision occurred. 

A motion for directed verdict is treated as an admission of 
the truth of all material and relevant evidence submitted on 
behalf of the party against whom it is directed. Floridia y. 
Farlee, 201 Neb. 39, 266 N.W.2d 204 (1978). 

“Such party is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every 
inference that can reasonably be deduced from the 
evidence. Where, however, the facts adduced to sustain an 
issue are such that reasonable minds can draw but one 
conclusion therefrom, it is the duty of the court to decide 
the question as a matter of Jaw rather than to submit it toa 
jury for determination.” 
Floridia y. Farlee, supra at 42, 266 N.W.2d at 206 (quoting 
Hoefer v. Marinan, 195 Neb. 477, 238 N.W.2d 900 (1976)). See, 
also, Fangmeyer v. Reinwald, 200 Neb. 120, 263 N.W.2d 428 
(1978). 

The existence of negligence or contributory negligence is an 
issue for the trier of fact in cases where “different minds may 
reasonably draw different conclusions from the evidence, anda 
directed verdict is proper only when reasonable minds cannot 
differ.” Fangmeyer v. Reinwald, supra at 124-25, 263 N.W.2d at 
431. This rule generally applies where two parties to an 
automobile accident offer conflicting versions as to how the 
accident occurred. Fangmeyer v. Reinwald, supra. 

In Fangmeyer v. Reinwald, supra, we held that where the 
cause of an automobile accident in a personal injury case is 
controverted, the physical facts must “indisputably 
demonstrate” that the collision was not caused by the party 
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charged with negligence or contributory negligence before a 
verdict should be directed in favor of that party. In the present 
case the defendant alleged that Kurt Lamprecht’s negligence 
was the proximate cause of the collision. The evidence as to the 
physical facts in this case does not “indisputably demonstrate” 
which driver was responsible for the collision, if not both. 

Some facts were uncontroverted by the reconstruction expert 
witnesses. They agreed that the traveled portion of the road was 
19 feet wide, with the centerline located 9.5 feet from either 
edge. They also agreed that there was an overlap of over 2 feet 
on the front end of each vehicle when they collided and that the 
point of impact was indicated by the east end of the gouge mark 
caused by some part of the Lamprecht vehicle (in the vicinity of 
the left front wheel) being forced into the ground after the 
impact. 

The expert witnesses, however, did not agree regarding the 
location of the gouge mark in relation to the centerline. 
Because, according to these witnesses, the gouge mark 
indicated the point of impact, its location in regard to the 
centerline of the road determined whether the Lamprecht 
vehicle was left of the centerline at the time of impact. The state 
patrolman who made an investigation at the scene of the 
accident that night testified that he determined the gouge mark 
to be located 9 feet from the north edge of the road. The officer 
concluded that the gouge mark indicated the approximate point 
of impact because he found 87 feet of skid marks, attributed to 
the Lamprecht vehicle, 3 feet from the north shoulder of the 
road leading up to the gouge mark. The plaintiff’s expert 
witness, Sokol, relying on the patrolman’s accident report, also 
located the gouge mark 9 feet from the north edge of the road. 
He also believed that a photograph of the accident scene, taken 
the next day, indicated that the gouge mark was located north of 
the centerline. Sokol ultimately concluded that the accident 
occurred as a result of the defendant’s eastbound vehicle being 
over the centerline and that none of the investigating officer’s 
measurements were inconsistent with his, Sokol’s, opinion as to 
how the accident occurred. 

On cross-examination Sokol was questioned as to how the 
skid marks from the Lamprecht vehicle could lead to the gouge 
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mark 9 feet from the north edge of the road when the width of 
the car plus the distance from the skid mark to the north edge of 
the road placed the Lamprecht left front tire at a point 8 feet 
from the north edge of the road. He explained that he believed 
the impact had pulled the Lamprecht vehicle a foot to the south. 

The defendant’s expert witness, Large, based on the 
patrolman’s measurements and an analysis of photographs of 
the scene, placed the gouge mark at 9 feet from the south edge 
of the road. He also testified that, by reference to a photograph 
of the defendant’s vehicle taken at the accident scene, the center 
of the gouge mark may have been only 8 to 8.5 feet from the 
south edge of the road. 

The plaintiff’s major contention is that even if the testimony 
of the defendant’s expert witness regarding the location of the 
gouge mark were accepted as true, the undisputed physical 
evidence would still conclusively indicate that the defendant’s 
vehicle was over the centerline at the time of impact. He claims 
that placing the gouge mark at 9 feet from the south edge of the 
road merely places the Lamprecht vehicle over the centerline by 
1 foot, i.e., 6 inches from the centerline to the gouge, then 6 
inches for the width of the wheel. Because both expert witnesses 
testified to a 2-foot overlap of the vehicles when they collided, 
the plaintiff concludes that the defendant’s vehicle still must 
have been 1 foot over the centerline for the collision to have 
occurred as described. 

The plaintiff’s contention requires an assumption that it was 
the left front wheel of the Lamprecht vehicle that actually 
caused the gouge mark. The testimony shows that neither 
expert witness was sure what part of the'vehicle in fact made the 
gouge mark. Sokol, the plaintiff’s expert witness, testified that 
he was unsure whether the wheel, rim, or some part of the 
frame caused the gouge mark, but he was of the opinion that it 
was something in the vicinity of the left front wheel. 

Large, the defendant’s expert witness, similarly testified that 
the front end, tire, or frame just behind the left front wheel of 
the Lamprecht vehicle caused the gouge mark. In the diagram 
illustrating his opinion as to the position of the vehicles at 
impact, he indicated that the gouge mark may have been as 
much as a foot to the north of the left front Lamprecht tire. 
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The evidence was inconclusive as to what portion of the 
Lamprecht vehicle caused the gouge mark. When taken in the 
light most favorable to the defendant, the evidence did not 
clearly establish that the defendant’s car was over the centerline 
at the time of impact. 

Further, there was other evidence which tended to support a 
conclusion that the defendant was on the right side of the road 
at the time of collision. The defendant testified that he was on 
the right side of the road at the time of the collision and that the 
Lamprecht car was to the left of center. The location of the 
defendant’s car after impact and skid marks and postimpact 
marks leading up to the car as depicted in some of the exhibits 
could reasonably lead to the conclusion that the defendant’s 
vehicle was to the right of the centerline. There was 
photographic evidence that most all of the fine debris and glass 
from the collision were located on the south half of the 
roadway. The witness Large testified that debris is generally a 
good indicator of where the accident occurred because the fine 
material drops once the vehicles collide and part. 

The testimony of the defense expert witness, Large, also 
reasonably served to discredit the plaintiff’s version of the 
accident. The 87 feet of skid marks attributed to the Lamprecht 
vehicle were said to be inconsistent with marks on its 
speedometer housing which indicated that the speedometer 
needle was crushed at between 50 and 60 miles per hour. He also 
testified that there was nothing to support Sokol’s opinion that 
the gouge mark was a foot south of the Lamprecht skid marks. 
The cars moved in opposite directions on impact. Large was 
also critical of Sokol’s method of marking the centerline of the 
road on a photograph so as to indicate that the gouge mark was 
north of the centerline. 

The evidence in this case was such that different minds could 
reasonably draw differing conclusions regarding the 
defendant’s alleged negligence. The trial court did not err in 
overruling the plaintiff’s motion for a directed verdict. 

Next, the plaintiff contends that assuming the case was 
properly submitted to the jury, the jury’s disregard of the 
material and undisputed physical evidence in the record entitled 
him to a new trial. 
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[A] party [who] has sustained the burden and expense of a 
trial and has succeeded in securing the judgment of a jury 
on the facts in issue . . . has a right to keep the benefit of 
that verdict unless there is prejudicial error in the 
proceedings by which it was secured. 
Sortino v. Paynter, 206 Neb. 348, 350, 292 N.W.2d 916, 917 
(1980). 

This court will not set aside or direct a verdict in cases where 
the evidence is in conflict or where reasonable minds may reach 
different conclusions or inferences, as it is within the jury’s 
province to decide the issues of fact. Koerner v. Perrella, 213 
Neb. 189, 328 N. W.2d 473 (1982). 

A jury verdict will not be disturbed on appeal unless it is 
clearly wrong. Koerner v. Perrella, supra. As previously noted, 
there was competent evidence from which the jury could reach 
a verdict in favor of the defendant. 

The plaintiff’s final assignment of error relates to the 
admission into evidence of the results of blood tests performed 
upon both the defendant and Kurt Lamprecht. Craig Horn, the 
chief chemist of the Nebraska Health Department, was 
permitted to testify over objection as to the results of blood 
tests for both drivers. The plaintiff claims that the admission of 
these results was erroneous because the tests were taken for 
statistical purposes pursuant to Neb. Rev. Stat. §§ 39-6,104.07 
et seq. (Reissue 1984), which required the exclusion of such 
evidence. 

At trial the investigating officer testified that he had 
requested that a blood sample be taken from both drivers for 
statistical purposes only. Horn testified, over the plaintiff’s 
objection, that the result of the Petersen blood alcohol test was 
.064 percent weight per volume ethyl alcohol. He was willing to 
release this result because his records did not reflect that it was 
taken for statistical purposes. 

Horn further testified that two tests were performed on Kurt 
Lamprecht’s blood, one for statistical purposes and one for law 
enforcement purposes, because the records showed a fatality 
accident. He would not release the result from the test taken for 
statistical purposes but testified that the result from the latter 
test showed .126 percent weight per volume ethyl alcohol. The 
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plaintiff did not object to this testimony, but later objected to 
the admission of exhibits 153 and 154, the former of which 
contained the test results for both drivers, while the latter 
contained only the Petersen result. 

We need not consider the issue as to whether this evidence 
was improperly admitted at trial, as there was substantial other 
properly admitted evidence to establish the drivers’ levels of 
intoxication. Where “properly admitted evidence exists to 
establish that which improperly admitted evidence also 
establishes, the error in receiving the inadmissible evidence is 
not grounds for reversal.” State v. Fix, 219 Neb. 674, 676, 365 
N.W.2d 471, 473 (1985); State ex rel. Douglas v. Morrow, 216 
Neb. 317, 322, 343 N.W.2d 903, 907 (1984). 

Two of Kurt Lamprecht’s friends who were with him at the 
party testified by deposition that Lamprecht may have 
consumed up to 20 beers on the night of the accident. There was 
_ also evidence that he was tonguetied and was having difficulty 
walking straight. Taken together with testimony that 
Lamprecht was 5 feet 10 inches to 5 feet 11 inches tall and 
weighed 165 pounds, the jury could reasonably have 
determined that Lamprecht was under the influence of alcohol 
at the time of the accident. 

The defendant testified that at the time of the accident he was 
5 feet 9 inches tall and weighed 210 pounds. He also testified to 
drinking 11 beers over a 9-hour period of time and that he was 
not intoxicated when he left the party just prior to the accident. 
From this testimony the jury could reasonably have estimated 
Petersen’s level of intoxication at the time of the accident, 
without the benefit of the blood test results. 

The blood test results in this case were merely cumulative 
evidence of the two drivers’ levels of intoxication and, 
therefore, were not prejudicial to the plaintiff. 

There being no error, the judgment of the district court is 
affirmed. 

AFFIRMED. 
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BETHPHAGE COMMUNITY SERVICES, INC., A NEBRASKA 
NONPROFIT CORPORATION, APPELLEE, V. COUNTY BOARD OF 
PHELPS COUNTY, NEBRASKA, ET AL., APPELLANTS. 

381 N.W.2d 166 


Filed February 14, 1986. No. 84-817. 


1. Taxation: Appeal and Error. In its appellate review of a question whether 
property is exempt from taxation pursuant to Neb. Rev. Stat. § 77-202(1)(c) 
(Reissue 1981), the Supreme Court determines tax exemption in an equitable 
trial of factual questions de novo on the record, subject to the rule that where 
credible evidence is in conflict on material issues of fact, the Supreme Court will 
consider the fact that the trial court observed the witnesses and accepted one 
version of the facts over another. 

2. Taxation. Property owned by an educational organization and used exclusively 
for educational purposes is exempt from taxation pursuant to Neb. Rev. Stat. 
§ 77-202(1)(c) (Reissue 1981). 


Appeal from the District Court for Phelps County: BERNARD 
SPRAGUE, Judge. Affirmed. 


Lawayne L. Feit of Mattson, Ricketts, Davies, Stewart, 
Calkins & Duxbury, for appellants. 


Susan L. Bowman and Richard P. Nelson of Peterson Nelson 
Johanns Morris & Holdeman, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, and 
SHANAHAN, JJ., and COLWELL, D.J., Retired. 


SHANAHAN, J. 

The county board of Phelps County, the county board as the 
board of equalization for Phelps County, and Beulah Gerdes, 
county assessor of Phelps County (County), appeal the decision 
of the district court for Phelps County which held that three 
group homes of Bethphage Community Services, Inc. 
(Bethphage), were exempt from property taxation in 1983. We 
affirm. 

Applicable in this appeal are the Nebraska Constitution and 
the specific statute authorizing exemption of property from 
taxation. “The Legislature by general law may exempt... 
property owned and used exclusively for educational, religious, 
charitable, or cemetery purposes, when such property is not 
owned or used for financial gain or profit to either the owner or 
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user.” Neb. Const. art. VIII, § 2. “The following property shall 
be exempt from taxes: . . . (c) Property owned by educational, 
religious, charitable, or cemetery organizations and used 
exclusively for educational, religious, charitable, or cemetery 
purposes, when such property is not owned or used for 
financial gain or profit to either the owner or user.” Neb. Rev. 
Stat. § 77-202(1)(c) (Reissue 1981). 

In its appellate review of a question whether property is 
exempt from taxation pursuant to § 77-202(1)(c), the Supreme 
Court determines tax exemption in an equitable trial of factual 
questions de novo on the record, subject to the rule that where 
credible evidence is in conflict on material issues of fact, the 
Supreme Court will consider the fact that the trial court 
observed the witnesses and accepted one version of the facts 
over another. See Matzke v. Board of Equalization, 167 Neb. 
875, 95 N.W.2d 61 (1959). 

Bethphage was formed as a Nebraska nonprofit corporation 
in 1982 to provide group homes for developmentally disabled 
persons as close to their natural homes and community setting 
as possible and thereby afford an alternative to placing such 
persons in institutions. Bethphage also operated a “sheltered 
workshop” where occupational training was taught to the 
disabled so that they might become “competitively employed” 
or otherwise take their place in a “normal work situation.” The 
county board granted a tax exemption for the workshop. 
“Developmentally disabled” persons include those with 
“mental retardation” or certain disabling conditions such as 
epilepsy or cerebral palsy. According to the standards contained 
in its “Policy and Procedural Manual,” Bethphage 
characterizes a “developmental disability” as a severe, chronic 
disability of a person which is attributable to mental or physical 
impairment, or combination of such impairments, manifested 
before age 22, likely to continue indefinitely, and which results 
in a substantial function limitation in three or more of the 
following major life activities: self-care, receptive and 
expressive language, learning, mobility, self-direction, capacity 
for independent living, and economic self-sufficiency. 

Bethphage’s group homes are licensed by the State of 
Nebraska and are subject to regulation by the state’s Office of 
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Mental Retardation. Although Bethphage derives some 
revenue from certain charges to residents of the group homes, 
Bethphage receives funds through the Office of Mental 
Retardation. Bethphage does not distribute any part of its 
income to its members, directors, officers, or private 
individuals, does not accumulate profits for distribution, and is 
exempt from federal income taxation. See Neb. Rev. Stat. 
§§ 21-1901 et seq. (Reissue 1983) (Nebraska Nonprofit 
Corporation Act). 

Residents of the group homes receive occupational training 
at the sheltered workshop. When they are not at the workshop, 
residents of the homes, through encouragement from 
supervisors, correlate the day’s occupational training with 
proper social behavior. According to a Bethphage 
representative, the disabled persons “placed competitively in 
employment situations in the community lose their work or lose 
their job, not because they cannot do the work, but generally 
because of a socially inappropriate behavior.” Residents of the 
group home receive instruction on how to deal with prospective 
situations outside the workshop involving insensitive remarks 
or deliberate derision by fellow workers at the expense of a 
disabled person. At the homes, records are kept reflecting a 
resident’s adjustment to social situations, ability to 
communicate, and awareness of environment, as well as 
fundamental and general hygiene and maintenance, in order 
that good personal and social habits might be developed. 
Correlation between social behavior and occupational training 
or job skill is designed to produce “normalization” in the daily 
life of a disabled person. Only persons who can learn and 
benefit from such a program may reside in the group homes. 

Bethphage applied to the Phelps County assessor for a 
property tax exemption for 1983 concerning its three group 
homes. See Neb. Rev. Stat. § 77-202.01 (Reissue 1981). After 
the assessor denied the requested tax exemption on September 
6, 1983, Bethphage requested a hearing before the Phelps 
County Board of Equalization, see Neb. Rev. Stat. § 77-202.02 
(Reissue 1981), which, on September 27, also denied tax 
exemption for the group homes. As a result of Bethphage’s 
appeal, the district court, after a trial de novo, see Neb. Rev. 
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Stat. § 77-202.04 (Reissue 1981), held that the group homes 
were used exclusively for educational and charitable purposes, 
were not used for financial gain or profit, and were, therefore, 
exempt from property taxation for the year 1983. 

The County claims the district court erred in (1) holding that 
the group homes were property used exclusively for educational 
and charitable purposes; (2) holding that Bethphage’s property 
was not owned and used for financial gain or profit to either the 
owner or user; and (3) failing to rule that any educational or 
charitable use of the property was merely incidental to use of 
the property as a housing facility available to residents for a 
charge. 

Because the power and right of a state to tax property are 
presumed, tax exemption provisions are strictly construed, and 
their operation will not be extended by construction. Lincoln 
Woman's Club v. City of Lincoln, 178 Neb. 357, 133 N.W.2d 
455 (1965). Property which is claimed to be exempt must clearly 
come within the provision granting exemption from taxation. 
Doane College v. County of Saline, 173 Neb. 8, 112 N.W.2d 248 
(1961). However, this does not mean that statutory language 
should not receive a liberal construction to carry out the express 
legislative intent. Doane College v. County of Saline, supra. 

In reference to § 77-202(1)(c), this court has held that 
exclusively means the primary or dominant use of property, not 
an incidental use of the property. Ancient and Accepted 
Scottish Rite v. Board of County Commissioners, 122 Neb. 
586, 241 N.W. 93 (1932); Lincoln Woman’s Club v. City of 
Lincoln, supra; Doane College v. County of Saline, supra. 

In Ancient and Accepted Scottish Rite v. Board of County 
Commissioners, supra, this court interpreted Neb. Const. art. 
VIII, § 2, construed the statutory precursor of § 77-202(1)(c), 
and held educational 

taken in its full sense is a broad, comprehensive term and 
may be particularly directed to either mental, moral or 
physical faculties, but in its broadest and best sense it 
embraces them all, and includes not merely the 
instructions received at school, college, or university, but 
the whole course of training—moral, intellectual, and 
physical. 
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122 Neb. at 593-94, 241 N.W. at 95-96. With such meaning 
attributed to educational, the court then held that temple 
property was utilized in “instruction and training received by 
[the temple’s] initiates and membership, directed either to their 
mental or moral faculties ... .” Id. at 594, 241 N.W. at 96. 
More than 30 years after Ancient and Accepted Scottish Rite 
v. Board of County Commissioners, supra, this court in 
Lincoln Woman’s Club v. City of Lincoln, supra, considering 
property used to learn about civic, national, and world 
government and as a site for instruction in bridge, 
“homemaking,” book reviews, and lectures on Alcoholics 
Anonymous, held: 
[We have] said that education “may be particularly 
directed to either mental, moral or physical faculties, but 
in its broadest and best sense it embraces them all, and 
includes not merely the instructions received at school, 
college, or university, but the whole course of 
training—moral, intellectual, and physical.” [Citing and 
quoting from Ancient and Accepted Scottish Rite v. 
Board of County Commissioners, supra.] 

Lincoln Woman’s Club v. City of Lincoln, supra at 363, 133 

N.W.2d at 459. 

In substance, the County contends that activities occurring at 
group homes are merely incidental to operation of the facilities 
as a dormitory or residence for disabled persons. We cannot 
agree with the County’s myopic view of the educational 
function found in the group homes. 

Education should not be determined by some quantitative 
analysis of a formal curriculum but may be measurable in 
reference to training received as reflected in an individual’s 
enhanced behavior. In its most basic sense education is simply 
development, as fully as possible, of an individual’s given 
capacity, preferably for desirable qualities. Because they are 
special people, the residents of the group homes receive special 
training—education—for life beyond Bethphage. Thus, the 
activities at the group homes are educational within the 
meaning recognized by this court in Ancient and Accepted 
Scottish Rite v. Board of County Commissioners, supra. 

Bethphage does not distribute any of its income to its 
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members, directors, officers, or private individuals and, 
therefore, does not use its property for financial gain or profit. 
See United Way v. Douglas Co. Bd. of Equal. , 215 Neb. 1, 337 
N.W.2d 103 (1983). 

We agree with the district court that Bethphage’s property 
was exempt from taxation in 1983 as a result of its use for an 
educational purpose. We realize that the district court also held 
that Bethphage’s property was used for a charitable purpose. 
However, the bases for exemption from taxation, pursuant to 
§ 77-202(1)(c), are stated in the disjunctive. Having determined 
that one of the uses enumerated in § 77-202(1)(c) exempts 
Bethphage’s property from taxation, unlike Browning, 
regarding an additional basis for exemption, we need not 
“count the ways.” 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. LAWRENCE E. BEARD, 
APPELLANT. 
381 N.W.2d 170 


Filed February 14, 1986. No. 85-310. 


1. Search and Seizure. A seizure of a person takes place if the circumstances of an 
involuntary encounter with the police are so intimidating as to demonstrate that 
a reasonable person would have believed himself or herself not free to leave. 

2. Motions to Suppress: Appeal and Error. The Nebraska Supreme Court will not 
overturn the trial court’s findings of fact when determining the correctness of 
the latter’s rulings on a motion to suppress unless those findings are clearly 
wrong. 

3. Jury Instructions: Words and Phrases. Nebraska Jury Instruction 14.08 
correctly defines “reasonable doubt.” 

. Nebraska Jury Instruction 14.11 correctly defines “intent.” 


Appeal from the District Court for Douglas County: 
LAWRENCE CorRIGAN, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Victor Gutman, for appellant. 
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Robert M. Spire, Attorney General, and Lynne R. Fritz, for 
appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Pursuant to the jury’s verdict, defendant, Lawrence E. 
Beard, was adjudged guilty of murder in the second degree and 
of using “firearms,” specifically a knife, to commit a felony. 
He was thereupon sentenced to imprisonment for a term of 20: 
years for the murder and to imprisonment for a consecutive 
term of 5 years for use of the knife. He assigns as error the trial 
court’s (1) failure to suppress the statements he made to Officer 
James Wilson of the Omaha Police Department, (2) overruling 
of his objection to the reasonable doubt instruction, and (3) 
overruling of his objection to the intent instruction. We affirm. 

On Tuesday morning, October 9, 1984, at approximately 
8:30, Dennis Moody took his child to her babysitter’s house and 
found the latter to be upset over a telephone call she had 
received concerning her daughter. Moody and two other men 
then drove to the daughter’s house, where they found her 
8-year-old son crying and standing in the front doorway of the 
house. He told them his mother was in her bedroom; upon 
entering, they saw the daughter lying on the bedroom floor and 
saw blood on the walls, floor, and bed. Finding that the 
daughter had no pulse, Moody caused the police to be called. 

In the meantime, Seymore Hodges noticed Beard, a friend 
from their high school days, walking along the street. Since it 
was raining, Hodges offered Beard a ride. Beard accepted, 
stating he was going to his girl friend’s house, where Hodges 
then drove. Police officers were already on the scene by the time 
Hodges and Beard arrived. Sgt. John Thrush, a regional 
investigator who was in charge of the situation until the 
homicide detectives arrived, was among the officers present. 
The homicide detectives, under the supervision of Sgt. Verlyn 
Sieh, arrived at approximately 9 a.m., after Beard. At various 
times, friends and relatives of the victim also arrived at the 
scene. Because of the rain, these people, including Beard, stood 
under the carport attached to the victim’s house. Thrush was of 
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the opinion that while the men were in the carport, they were 
being detained until they could be questioned arid were not free 
to leave. Wilson and another officer, on the other hand, 
believed that Beard and the others were not under arrest at that 
time and were free to leave. Beard did not believe himself free to 
leave. 

An officer identified Beard to Wilson as a boyfriend of the 
victim. Wilson reported that fact to Sieh, who told Wilson to 
“{t]ake him [Beard] down to Central Station to see if he will talk 
to you.” According to Wilson, the police at this point had no 
reason to believe that Beard was involved in the killing. Wilson 
stated he then told Beard, “I would like to talk to you at central 
station. I want to interview you.” According to Beard, however, 
Wilson said, “I want to talk to you downtown.” In any event, 
Beard made no complaint and was driven to police 
headquarters by Wilson. Beard was not searched, was not 
handcuffed during the trip, and rode in the front seat of the 
police cruiser. Taking witnesses to the police station for 
questioning was stated by Wilson to be normal procedure. 
Moody and his companions were also driven to headquarters 
by Thrush for questioning. Hodges, however, drove his own 
vehicle to the station. 

Once at the police station, Wilson took Beard to an 
interrogation room and, in accordance with Wilson’s custom, 
read Beard his Miranda rights at 9:42 a.m. 

Although Sieh was also in the room part of the time, Wilson 
appears to have been primarily responsible for questioning 
Beard. Beard initially denied any involvement in the crime, but 
Wilson did not believe him. While denying involvement in the 
crime, Beard admitted he had lived with the victim on and off 
but said he had not been staying with her recently because they 
had been having problems which centered around the victim’s 
use of narcotics and alcohol. It was because Beard did not want 
his 2-year-old son, who had been borne by the victim, exposed 
to such activity that he removed the boy from the victim’s 
house. Beard also admitted he had been at the victim’s house the 
night before her body was found. At some point another officer 
informed Wilson that the victim’s 8-year-old son saw the arm of 
a man closing the door to his mother’s bedroom Monday night 
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and recognized the man’s voice as belonging to Beard. At 
another point, the record does not reveal when, Wilson told 
Beard that blood had been found on the latter’s watch which 
Wilson had taken out of the interrogation room on an earlier 
occasion. In fact, no blood had been found on the watch. 
Wilson also told Beard he felt sorry for him, having to live with 
a woman like the victim, and that it was “best to tell the truth 
and get the thing over with.” 

Beard confessed at approximately 2:30 p.m. to having 
stabbed the victim. Following this, he took Wilson and another 
policeman to the place he claims to have hidden the clothes he 
had been wearing that night, as well as the knife and a telephone 
cord. However, none of these items were found. Beard then 
gave a tape-recorded statement. 

In this statement, which was played for the jury at Beard’s 
trial, Beard again described the crime and talked at length about 
arguments he had had with the victim. 

Beard related that on Monday evening he saw a man enter the 
victim’s house. He listened to their conversation from outside 
and then went back to his mother’s house and got a 5-inch 
butcher knife. After the football game on television was over, 
he returned to the victim’s house. When no one answered the 
door, he entered by hitting it with his shoulder. The victim 
denied that another man had been there. Beard then stabbed 
her in the leg; she continued her denials and slapped and kicked 
Beard, and he stabbed her again. Beard then washed his hands 
in the bathroom sink and left. At that time the victim was still 
talking and breathing. 

The victim died from loss of blood due to multiple stab and 
cut wounds. 

Beard’s first assignment of error rests upon the trial court’s 
overruling of his pretrial and trial motions to suppress the 
statements he made to Wilson. 

The fourth amendment to the U.S. Constitution and article 
I, § 7, of the Nebraska Constitution provide, “The right of the 
people to be secure in their persons . . . against unreasonable... 
seizures shall not be violated . . . .” The issue raised by Beard’s 
first assignment of error, therefore, is whether the police, 
lacking probable cause to arrest Beard, unreasonably seized 
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him, thereby rendering the confession he made while so seized 
inadmissible in evidence. 

The first question encountered in the analysis of this issue 
obviously is whether there was any seizure of Beard at all. State 
v. Horn, 218 Neb. 524, 357 N.W.2d 437 (1984), and State v. 
Longa, 211 Neb. 356, 318 N.W.2d 733 (1982), in reliance upon 
the opinion of Justices Stewart and Rehnquist in United States 
v. Mendenhall, 446 U.S. 544, 1008S. Ct. 1870, 64 L. Ed. 2d 497 
(1980), concluded that a person is “seized” only when, by 
means of physical force or a show of authority, his or her 
freedom of movement is restrained. However, the more recent 
case of INS v. Delgado, 466 U.S. 210, 104S. Ct. 1758, 80 L. Ed. 
2d 247 (1984), indicates that an impermissible seizure has taken 
place if the circumstances of the encounter with the police are so 
intimidating as to demonstrate that a reasonable person would 
have believed himself or herself not free to leave. 

In Dunaway v. New York, 442 U.S. 200, 99S. Ct. 2248, 60 L. 
Ed. 2d 824 (1979), a police detective, after questioning an 
informant about an attempted robbery and murder “in the 
hope that something might turn up,” id. at 218, ordered other 
detectives to “pick up” Dunaway and “bring him in,” id. at 
203, notwithstanding the fact that at that time no probable 
cause to arrest him existed. Dunaway was then located at a 
neighbor’s house, taken into custody, and driven to police 
headquarters. Although he was not informed he was under 
arrest, he would have been physically restrained had he 
attempted to leave. The U.S. Supreme Court, based upon the 
finding of the state court that Dunaway had not accompanied 
the police voluntarily, ruled that an unconstitutional seizure had 
taken place. As a consequence, the incriminating statements 
Dunaway made after being placed in an interrogation room and 
given his Miranda warnings were held to be inadmissible in 
evidence. 

Whether Beard voluntarily accompanied Wilson to police 
headquarters by not protesting and thus was not seized is a 
question of fact. Implicit in the trial court’s rulings is the 
finding that Beard consented to make the trip to police 
headquarters. It is well established that this court will not 
overturn the trial court’s findings of fact when determining the 
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correctness of the latter’s rulings on motions to suppress unless 
those findings are clearly wrong. State v. Horn, supra; State v. 
Walmsley, 216 Neb. 336, 344 N.W.2d 450 (1984). Thus, the 
question at this point in the analysis becomes whether it can be 
said that the trial court’s finding was clearly wrong. It cannot be 
sO said. 

The fact that Beard considered himself not free to leave is 
immaterial, for it was not necessary that he know or have been 
told he had a right not to accompany Wilson. JNS v. Delgado, 
supra. See, also, State v. Packett, 207 Neb. 202, 297 N.W.2d 
762 (1980), and State v. Wood, 195 Neb. 353, 238 N.W.2d 226 
(1976), which hold that one asked to consent to a search need 
not know or be told that he or she may refuse. 

It is true that one’s initially consensual encounter with the 
police may be transformed into an unreasonable seizure or 
detention by subsequent events. Dunaway v. New York, supra. 
However, in the absence of evidence that Beard gave any 
manifestation while being questioned that he sought to revoke 
his earlier consent, it cannot be said the trial court’s implied 
finding that he did not later withdraw his consent is clearly 
wrong. It became clear during questioning that Wilson did not 
believe Beard was innocent of the crime, yet at no time did 
Beard ask that questioning stop and he be released. 

Consequently, the trial court’s finding that Beard’s failure to 
protest rendered the trip to police headquarters consensual 
cannot be said to be clearly wrong, and Beard’s first assignment 
of error therefore fails. 

Beard next complains that in connection with the State’s 
burden of proof, the trial court instructed the jury in the words 
of the pattern instruction known as Nebraska Jury Instruction 
14.08. Specifically, Beard moved to strike the italicized 
language in the following recitation of that instruction: 

“Reasonable doubt” is such a doubt as would cause a 
reasonable and prudent man, in one of the graver and 
more important transactions of life, to pause and hesitate 
before taking the represented facts as true and relying and 
acting thereon. It is such a doubt as will not permit you, 
after full, fair, and impartial consideration of all the 
evidence, to have an abiding conviction, to a moral 
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certainty, of the guilt of the accused. At the same time 
absolute or mathematical certainty is not required. You 
may be convinced of the truth of a fact beyond reasonable 
doubt and yet be fully aware that possibly you may be 
mistaken. You may find an accused guilty upon the strong 
probabilities of the case, provided such probabilities are 
strong enough to exclude any doubt of his guilt that is 
reasonable. A reasonable doubt is an actual and 
substantial doubt reasonably arising from the evidence, 
from the facts or circumstances shown by the evidence, or 
from the lack of evidence on the part of the state, as 
distinguished from a doubt arising from mere possibility, 
from bare imagination, or from fanciful conjecture. 
He argues that the subject language “unconstitutionally 
weaken[s] the burden of proof placed on the prosecution.” 
Brief for Appellant at 20-21. While there is authority suggesting 
it is perhaps better not to attempt to define “reasonable doubt” 
at all, some of that authority nonetheless rejects a per se rule 
that such an attempt requires reversal of a conviction. United 
States v. Moss, 756 F.2d 329 (4th Cir. 1985); United States v. 
Regilio, 669 F.2d 1169 (7th Cir. 1981), cert. denied 457 U.S. 
1133, 102S. Ct. 2959, 73 L. Ed. 2d 1350 (1982). Moss upheld an 
instruction requiring proof of such a convincing character that 
jurors would be willing to rely upon it without hesitation in their 
most important affairs. Regilio criticized but found harmless 
an instruction defining reasonable doubt as doubt based on 
reason. However, United States v. Wosepka, 757 F.2d 1006 (9th 
Cir. 1985), found defective an instruction defining reasonable 
doubt as doubt based on reason and common sense, without 
tying it to a requirement that jurors decide the question of guilt 
or innocence with the same degree of care and attention they 
would bring to bear in the most important of their own personal 
affairs. 

In effect, Beard invites us to overrule State v. Anderson and 
Hochstein, 207 Neb. 51, 296 N.W.2d 440 (1980), cert. denied 
450 U.S. 1025, 101 S. Ct. 1731, 68 L. Ed. 2d 219 (1981), which 
specifically approved NJI 14.08 and rejected an argument that 
it is “confusing, contradictory, and a misstatement of the 
traditional understanding of ‘reasonable doubt’.” Id. at 69, 296 
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N.W.2d at 452. The invitation is rejected, for, unlike the 
situation in Wosepka, NJI 14.08 makes clear that a reasonable 
doubt exists if the uncertainty is such that in one of the graver 
and more important transactions of life, a reasonable and 
prudent person would hesitate to accept the represented facts as 
true and in relying and acting upon them. 

In his third and last assignment of error, Beard contends the 
trial court erred in not striking, pursuant to his motion, the 
italicized language in Nebraska Jury Instruction 14.11: 

The intent required by Instruction is a material 
element of the crime charged against the defendant. Intent 
is a mental process and it therefore generally remains 
hidden within the mind where it is conceived. It is rarely if 
ever susceptible of proof by direct evidence. It may, 
however, be inferred from the words and acts of the 
defendant and from the facts and circumstances 
surrounding his conduct. But before that intent can be 
inferred from such circumstantial evidence alone, it must 
be of such character as to exclude every reasonable 
conclusion except that defendant had the required intent. 
It is for you to determine from all the facts and 
circumstances in evidence whether or not the defendant 
committed the acts complained of and whether at such 
time he had the criminal intent required by Instruction 

. If you have any reasonable doubt with respect to 
either, you must find the defendant not guilty. 

Beard further moved that in place of the stricken language the 

words “Intent can” be inserted so that the second sentence 

would read: “Intent can be inferred from the words and acts of 

the defendant and from the facts and circumstances 

surrounding his conduct.” 

His contention is that somehow the language of the pattern 
instruction at issue constitutes an argument for the prosecution. 
The situation is in fact quite to the contrary. 

It is true that in Francis v. Franklin, USS. ,105S. 
Ct. 1965, 85 L. Ed. 2d 344 (1985), the U.S. Supreme Court 
declared invalid instructions which presumed acts to be the 
product of one’s will and presumed that one intended the 
natural and probable consequences of those acts, but stated 
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that such presumptions might “be rebutted.” The Court held 
the instructions violated the fourteenth amendment 
requirement that a state prove beyond a reasonable doubt every 
element of a crime. Sandstrom v. Montana, 442 U.S. 510, 99S. 
Ct. 2450, 61 L. Ed. 2d 39 (1979), also invalidated an instruction 
which stated the law presumed one intends the ordinary 
consequences of an act. NJI 14.11, however, makes no 
presumptions; rather, it accurately describes the nature of 
intent and describes how it is proved, leaving the jury free to 
determine whether the defendant committed the acts in 
question and possessed the requisite criminal intent. 

We adhere to our prior approvals of NJI 14.11. State v. Duis, 
207 Neb. 851, 301 N.W.2d 587 (1981); State v. Keeton, 199 Neb. 
405, 259 N.W.2d 277 (1977). 

Each of Beard’s assignments of error being without merit, 
the judgment of the district court is affirmed. 

AFFIRMED. 

WHITE, J., concurs in the result. 
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for an appeal or proceedings in error. 

Mayfield v. Hartmann ....... ieee eee eens 
The writ of habeas corpus is not a corrective remedy and is not a 
substitute for appeal or proceedings in error. 

Mayfield v. Hartmann... . ccc ccc cette eee teens 
With respect to questions about a statute, a court’s role is limited 
to interpretation and application of statutes, irrespective of a 
court’s personal agreement or disagreement with a particular 
legislative enactment, so long as a questioned statute does not 
violate a constitutional requirement. Whether a court considers 
particular legislation as wise or unwise is irrelevant to the judicial 
task of construing or applying a statute. 

Anderson v. Peterson... 2. eee cece eee cece een e eens 
In a proceeding in error the jurisdiction of the court does not 
attach until there is presented to it, within the 1-month limitation 
contained in Neb. Rev. Stat. § 25-1931 (Reissue 1979), a duly 
authenticated transcript containing the final order or judgment of 
which complaint is made. 

Moell v. Mennonite Deaconess Home & Hosp. .............. 
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The mere production of unauthenticated original papers does not 
constitute a transcript within the meaning of Neb. Rev. Stat. 
§ 25-1905 (Reissue 1979). 

Moell v. Mennonite Deaconess Home & Hosp. .............. 
An appellate court cannot acquire jurisdiction of a cause if the 
court from which the appeal was taken had no jurisdiction of the 
subject matter. 

Moeli v. Mennonite Deaconess Home & Hosp. .............- 
A motion for a change of venue is addressed to the sound 
discretion of the trial court and will not be disturbed on appeal 
unless a clear abuse of discretion is shown. 

State-v; Navarrete? 4.25 (cstv dae teas asad vee een eea es 
An appeal is disposed on the basis of the theory presented by the 
pleadings on which a case has been tried. 

Foltz v. Northwestern Bell Tel. Co. oo... cee eee ee eee ee 
Ina bench trial, that is, all factual determinations made by a judge 
and not by a jury, we apply the principle or “presumption” that 
the trial court will consider only relevant and otherwise admissible 
evidence so that an erroneous admission of evidence during a 
bench trial will not result in a reversal, if there is relevant and 
admissible evidence to sustain the trial court’s judgment. The 
foregoing principle, likewise, applies to a rehearing before the 
Nebraska Workmen’s Compensation Court. 

Gibson v. Cityof Lincoln 2... ..... eee eee eee eee 
In the absence of an abuse of discretion, a sentence imposed 
within statutory limits, including the denial of probation, will not 
be disturbed on appeal. 

StatevV:.LoOschen: (iiscaiws weed ala ee tee ree Seles le 6 oaned s 
State:v:-Smuith’» on. oases Gi evtenine aa eke eee es 
State v, WHILMOTE: occ iss coe seeded ee Peewee 6o407 88 Saba 
Statev.DObbinS. ccc acced chek ook wees eecede mer ew dense 
State'v.. Havlat: ‘sii...5.8 04 ioe ide a Sida ei ewe es 
The Nebraska Supreme Court will not disturb a trial court’s 
finding that one is a mentally disordered sex offender whose 
disorder is nontreatable unless it can be said that such declaration 
was an abuse of discretion. 

State’ Vv. (Reddick .ccd.ccjce clo eeiineteecn ta etieewdee sca ae 
When a statute is constitutionally suspect, the Supreme Court will 
endeavor to interpret it in a manner consistent with the 
Constitution. 

Inre Estate of Steppuhn ............ 0c cece eee eee cece 
A jury verdict may not be set aside unless it is clearly wrong, and it 
is sufficient if there is any competent evidence presented to the 
jury upon which it could find for the successful party. 

Vacek Vi AMES. > ciccc8 Led iicd ete dda eee inky fa ee PRAT AE 
Poppe Vv. Petersen... . cece ce eee ee cece nett ete eenee 
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Upon an appeal from an order of the Public Service Commission 
granting a certificate, this court may decide only whether the 
commission acted within the scope of its authority and whether 
the order in question was reasonable and not arbitrarily made. 

In re Application of Red Carpet Limo. Serv.,Inc. ........... 
If there is evidence to sustain the finding of the Public Service 
Commission, this court cannot intervene. It is only where the 
findings of the commission are against all the evidence that this 
court may hold that the commission’s finding on the evidence is 
arbitrary. 

In re Application of Red Carpet Limo. Serv., Inc. ........... 
The findings and conclusions of the trial court in an action at law 
tried without a jury have the effect of a jury verdict and will not be 
set aside by the Nebraska Supreme Court unless they are clearly 
wrong. 

Lis v. Moser Well Drilling & Serv.  .............0cccce ee eeee 
The Nebraska Supreme Court reviews equitable matters de novo 
on the record, taking into consideration the fact that the trial 
court saw and heard the witnesses and accepted one version of the 
facts rather than another. 

Ridenour v. Farm Bureau Ins.Co. «21... eee 
The standard of review used by courts when reviewing statutes 
challenged on equal protection grounds depends upon the nature 
of the classification and the rights affected. 

Statev. Michalski 2... cece cece nent eeeees 
Under the strict scrutiny test, strict congruence must exist between 
the classification and the statute’s purpose. The end the legislature 
seeks to effectuate must be a compelling state interest, and the 
means employed in the statute must be such that no less restrictive 
alternative exists. 

State v. Michalski... 2... cece ences 
If the statute involves economic or social legislation not 
implicating a fundamental right or suspect class, courts will ask 
only whether a rational relationship exists between a legitimate 
state interest and the statutory means selected by the legislature to 
accomplish that end. 

State'v. Michalski. = *.35:5.4 save iny choad chisletcsrs'es 3.8 44 ute elvis eetcanee 
Because the right to travel has been characterized as fundamental, 
courts examine statutes impairing that right using the strict 
scrutiny standard of review. 

Statev. Michalski 22... cece eee eee 
When evaluating whether a sentence constitutes cruel and unusual 
punishment, courts consider (1) the gravity of the offense and the 
harshness of the penalty, (2) the sentences imposed on other 
criminals for like offenses in the same jurisdiction, and (3) the 
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sentences imposed for commission of the same crime in other 
jurisdictions. 

StateViMichalski: s-ccachesne deo aside eo bees os eae 
An order terminating parental rights is reviewed de novo on the 
record, giving great weight, where the evidence is in conflict, to 
the fact that the trial court observed the parties and witnesses and 
judged their credibility. 

InreInterest Of M.L.B.  ..... cee cece eee neers 
Inre Interest Of M.W.M. ow. cece cece eee eee e teens 
It is the general rule that a ground of error must be raised and 
passed on in the intermediate court before it may be reviewed ina 
higher court. 

InreInterest Of M.L.B. oo... cece ccc eee eee eeee 
As a general rule, it is not prejudicial error to admit evidence 
which is simply cumulative of other competent evidence. 
StatevéSmith 3.524. se nese Mae eta oe lddiaths date 
Statev. Harrison 2. ucdce eves ce eees uiee wei ea eee ea re eee 
The question of whether defendant had the requisite intent to 
commit a wrongful act is one of fact which, if resolved against the 
defendant by the trial court based on evidence, will not be 
interfered with on appeal unless so lacking in probative force that 
we can say as a matter of law that it is insufficient to support a 
verdict of guilty beyond a reasonable doubt. 

States Smith’) fii wots obec ace ae liek ede eh ee vee 
It is error to refuse a proffered instruction which is warranted by 
the evidence and correctly states the law of the case, unless the 
principles involved are covered by other instructions. 

First Nat. Bank v. Bolzer 0... ee eee cee eee eee 
On an appeal from an order revoking a motor vehicle operator’s 
license under the implied consent law, the findings of the trial 
court are reviewed de novo as in equity. 

JAMPOS Vs. -JENSEN: vigiciteitie vale oie een seinl eve denver nase sd alale REE ewe 8 
Emmons V. Jensen on wee cee cece cree etn ceeeeeeensees 
Wisch Vi. Jensen: ssc 0c8- acta cta te eiaee sree ee ae eee teste 


On appeal to the district court the burden of proof is on the 
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licensee to establish by a preponderance of the evidence the | 


grounds for reversal. 

Jamros:v. Jensen). piace evi cena tend cin de sagas a ee 
The transcript filed on an appeal to the Supreme Court is limited 
in content by the Supreme Court rules; when those rules are 
ignored by the attorney requesting the transcript, the attorney will 
be taxed personally with the costs of its preparation. 

Pierce v. City of Ogallala 6.6... ccc cece eee cere eee 
Factual findings by the trial court on a motion to suppress will not 
be overturned on appeal unless clearly wrong, looking at a totality 
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of the circumstances. 

State'vs WHMMOTE: sec siaewirg de esas eee es ow adie Cees 
State ve Beards < 205 casad wwtk Men dicehiteaneltale see che ate 
Under the harmless error rule, for an error to be prejudicial, it 
must be demonstrated that the State’s case was significantly less 
persuasive had the disputed testimony been excluded. 

Statev. Whitmore 2.00.0... eee eee eee ee teees 
We are not required to disturb an otherwise entirely appropriate 
sentence solely because someone else was treated more leniently. 
Statev. Whitmore 0... .. cece cee eee eeees 
If a sufficient record exists which establishes the grounds for the 
revocation of probation by clear and convincing evidence, such 
revocation need not be reversed solely and only on the ground 
that, through inadvertence, a complete record of the revocation 
hearing was not preserved. 

Stateve Schulz. -ieceais pari He aiitah oil etl ee BG ees ashes 
The Nebraska Supreme Court is not free to read a meaning into a 
statute that is not there, nor to read anything direct and plain out 
of a statute. 

State-v; Schulz io. ce, cessei gee ee Saw nese hate eee baeeeaa 
It is plain error to have no showing in the record that defendant 


- either had assistance of counsel or waived such at the time of her 


conviction if the conviction is used for enhancement purposes. 
StateVeOZMUN (ave ada greek aes Rote eanreawaeea BAe 
This court will not take judicial notice of a municipal ordinance 
which is not in the record. 

State'V Richter isis a4: Geiecite ene nedreneearnd wad aaagei 
The fixing of alimony or distribution of property rests in the 
sound discretion of the district court, and in the absence of an 
abuse of discretion, will not be disturbed on appeal. 

ReZacCv.. REZaC. 2 ee sere cit tnea g actn iee Sae ene a hahaa oie 
Burhoop v. Burhoop oo eect eee ee enes 
This court is not inclined to disturb the division of property made 
by the trial court unless it is patently unfair on the record. 
REzaCVsREZ8C? oss cuidieed oadielgs gancis diel cer etitee wards Gates 
Black'v..Black: ies ce eee i gaan coat sabe diganiee cas 


450 


450 


473 


473 


481 


487 


516 
657 


516 
533 


Error may not be predicated upon a ruling which admits or : 


excludes evidence unless a substantial right of the party is 
affected. 

Bernadt v. Suburban Air, Inc. oo... eee cece eee eee 
Awards of alimony and child support will not be disturbed on 
appeal unless the record establishes that the trial court abused its 
discretion. 

Maricle:vicMariclé: 4 vcciisacasewcnaeaacnd aap iddtaws saves 
Only issues properly presented to and passed upon by the district 
court may be raised on appeal to the Supreme Court. In the 
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absence of plain error, where an issue is raised for the first time in 
the Supreme Court, it will be disregarded inasmuch as the district 
court cannot commit error in resolving an issue never presented 
and submitted for disposition. 

Statev. Fletcher 0... eee eee eee eee eed hieee wae 
The division of property and the awarding of attorney fees in 
marriage dissolution cases are matters initially entrusted to the 
sound discretion of the trial judge, which matters, on appeal, will 
be reviewed de novo on the record and affirmed in the absence of 
an abuse of the trial judge’s discretion. 

EFark:V;, Bards i cgscaciisicecee Ges seein iets gen oom Gee eels wary whelerane sis 8 
On appeal this court will not set aside a finding of fact made by the 
trial court unless it is against the weight of the evidence, or 
appears to have been the result of passion, prejudice, mistake, or 
is in disregard of the rules of evidence or the law. 

Agrex, Inc. v.Schrant 6... eee ccc eee eee eens 


Consideration on appeal to this court of a case will be limited to 
errors assigned and discussed. 

Agrex, Inc. v.Schrant 6... cece cece eee reese 
State Ve Topete: «6 ccced hi iae eae ca celeis e Eden ee ewe eee 
In determining the weight of the evidence, we will consider the 
fact that the trial court observed the witnesses and their manner of 
testifying, and must have accepted one version of the facts rather 
than the opposite. 
Wisch:viJenseny i edie seeietarace t0,0,0 slates wekynn eae ee 5324 
A guilty verdict will not be reversed by this court on appeal unless 
the evidence is so lacking in probative force that it is insufficient as 
a matter of law. 

State V,- Warnke:.ciivie.e'saraisisnped totes scieies Be ae Be ee Sa Green 


A sentence of probation is a final and appealable order from 
which an appeal must be taken within 1 month. 
Statev. Jacobson 1. wees c cence scene cena eceesesens 


The general rule that if properly admitted evidence exists to 
establish that which improperly admitted evidence also 
establishes, the error in receiving the inadmissible evidence is 
harmless rests on the premise that the nature of the cumulative 
evidence is such that no prejudice results from its improper 
admission. 

Barry: vi Bohi,  s.s5000i eee i ee oe be eae ieee eins eae 
Poppe v. Petersen 6... eee eee eee enter ences 
It is presumed that the improper admission into evidence of an 
opinion of the medical review panel rendered in accordance with 
the provisions of the Nebraska Hospital-Medical Liability Act 
results in prejudice. 

Barry Ve Bohi. 2.224.000 34se00d cassie sa tesa esa iie Sere 
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Assignments of error requiring an examination of the evidence are 
not available on appeal in the absence of a bill of exceptions that 
includes that evidence. 

West Town Homeowners Assn. v. Schneider ................ 


Where there is no bill of exceptions, we are limited to an 
examination of the pleadings. If they are sufficient to support the 
judgment, it will be presumed on appeal that the evidence 
supports the trial court’s orders and judgment. 

West Town Homeowners Assn. v. Schneider ................ 


In the absence of an abuse of discretion, a trial court’s decision 
permitting an amendment to a pleading will be affirmed. 
Bump v. FiremensIns.Co. «1.2... cece eee cette eee 


Any claimed error based on the issues specified by the trial court 
may be waived by failure to object to the report on the pretrial 
conference and cannot be asserted for review by this court. 

Bump v. FiremensIns.Co.  ........... cece eee ence eee eee 


A judicial abuse of discretion does not denote or imply improper 
motive, bad faith, or intentional wrong by a judge, but requires 
the reasons or rulings of a trial judge to be clearly untenable, 
unfairly depriving a litigant of a substantial right and denying a 
just result in matters submitted for disposition through a judicial 
system. 

Bump v. Firemens Ins. Co. ... 2... cece eee ence tees 
The exclusive remedy for relief from the overassessment of 
property for tax purposes is by appeal to the district court from 
the order of the county board of equalization fixing the assessed 
value of the property. 

Xerox Corp. v.KarneS 6... eee cece e cee e teens 


When a cause is remanded with specific directions, the court to 
which the mandate is directed has no power to do anything but to 
obey the mandate. The order of the appellate court is conclusive 
on the parties, and no judgment or order different from, or in 
addition to, that directed by the appellate court can be entered by 
the trial court. 

Xerox Corp. v.KarneS 2.2... eee eee cece tence eens 


Determinations as to the custody of children are matters initially 
entrusted to the sound discretion of the trial judge, which matters, 
on appeal, will be reviewed de novo on the record and affirmed in 
the absence of an abuse of the trial judge’s discretion, keeping in 
mind, however, that this court will give weight to the fact that the 
trial judge observed and heard the witnesses and accepted one 
version of the facts rather than the other. 

Grace Vs Grace: i. Soc saeae lakes Saas £5 Lao eke oe ee 


The scope of cross-examination of a witness rests largely in the 
discretion of the trial court, and its ruling will be upheld on appeal 
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unless there is an abuse of discretion. 

State Vi MOOre:: .55. okie dws one ke Ge Sa tae Re ee les 
In determining the sufficiency of the evidence to sustain a criminal 
conviction, this court does not resolve conflicts in the evidence, 
pass upon the credibility of witnesses, determine the plausibility 
of explanations, or weigh the evidence, and a verdict rendered 
thereon must be sustained if, taking the view of such evidence 
most favorable to the State, there is sufficient evidence to support 
it. 

State vcSurber: | <hiig ieee ns oodles BER cis sew eae ee 
An action to declare a conveyance fraudulent as to a creditor 
invokes equity jurisdiction of a court. On appeal an equitable 
action for declaration of a fraudulent conveyance is a trial of 
factual questions de novo on the record, subject to the rule that 
where credible evidence is in conflict on material issues of fact, the 
Supreme Court will consider the fact that the trial court observed 
the witnesses and accepted one version of the facts over another. 
Gifford-Hill & Co. v. Stoller 2... ee eee ee eee 
Failure to inform a defendant of the right to counsel does not 
constitute error when the defendant has had the benefit of counsel 
before the court. 

Statev. Mindrup oo... ec eee te tee eet e eee 
A defendant may not waive the reading of a document which 
would have advised him or her of the nature of the offense and 
later complain that the plea of guilty was entered in ignorance of 
the nature of the offense. 

State v..Mindrup: 6. /.4000< bo dada ede Se basin eee es 
The scope of review in a case where the State appeals a sentence is 
whether there was an abuse of discretion. 

Statev. Dobbins 6... eect eee e ences 
The admission or exclusion of evidence is a matter left largely to 
the sound discretion of the trial court, and its ruling will be upheld 
absent an abuse of discretion. 

Statev./NOrfolk. © sss eeateeine sete aioli eo ace wees 4 Gonder sa biere. eee 
For good cause shown, an order in a formal testacy proceeding 
may be modified or vacated within the time allowed for appeal. 
Neb. Rev. Stat. § 30-2437 (Reissue 1979). 

Inre Estate of Christensen ........ Perea eee eee 
A party who has sustained the burden and expense of a trial and 
has succeeded in securing the judgment of a jury on the facts in 
issue has a right to keep the benefit of that verdict unless there is 
prejudicial error in the proceedings by which it was secured. 
Poppe v. Petersen ........ eee cece eee teen eee eee eees 
In its appellate review of a question whether property is exempt 
from taxation pursuant to Neb. Rev. Stat. § 77-202(1)(c) (Reissue 
1981), the Supreme Court determines tax exemption in an 
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equitable trial of factual questions de novo on the record, subject 
to the rule that where credible evidence is in conflict on material 
issues of fact, the Supreme Court will consider the fact that the 
trial court observed the witnesses and accepted one version of the 
facts over another. 

Bethphage Com. Servs.v. County Board ...............6-- 


Appurtenances 


1. 


The term “fixture” refers to a chattel which is capable of existing 
separate and apart from realty, but which, by actual annexation 
and appropriation to the use or purpose of the realty with the 
intention of making it a permanent accession thereto, becomes a 
part of the realty. 

Fuel Exploration, Inc. v. Novotny .........- eee eee ee ee eee 


Once a chattel becomes a fixture, it is treated as a part of the realty 
and may not be removed therefrom except by the owner of the 
realty. 

Fuel Exploration, Inc.v. Novotny ......... 0. cece cece cece 


A “trade fixture” is not considered part of the realty and may be 
removed therefrom by the trade fixture’s owner, so long as the 
removal does not cause substantial damage to the realty. 

Fuel Exploration, Inc. v. NOVOtNY «0... eee ec eet ees 


Whether articles constructed upon realty owned by another 
become annexed to and part of the realty depends to a great extent 
upon the facts and circumstances of the particular case. 

Fuel Exploration, Inc. v. Novotny... 2... cece cece eens 


The intention of the party making the annexation is to be inferred 
from the nature of the articles affixed, the relation between the 
parties, the situation of the party making the annexation, the 
nature of the structure, the mode of annexation, and the purpose 
or use for which the annexation has been made. 

Fuel Exploration, Inc. v. Novotny ...........cecee cece eeee 


Generally, in the absence of statute any permanent improvement 
placed upon land of another by one having no interest or title in 
the land, without the landowner’s consent, prima facie becomes a 
part of the realty and belongs to the owner of the land, although it 
was placed thereon by mistake or with a view of enforcing an 
adverse right in the land, unless there is an express agreement 
which takes the case out of the rule, or unless the owner is 
estopped to claim such ownership. 

Fuel Exploration, Inc. v. Novotny ............e cece eee eee 
The right of an owner of overlying land to use ground water is an 
appurtenance constituting property protected by Neb. Const. art. 
I, § 21. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
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Reasonable grounds for arrest and arrest are conditions precedent 
to a valid request to submit to a chemical test. 

Fulmer v. Jensen... 2c. cc cece eect cent eect e ne eeeeeerenes 
The establishment of reasonable grounds for arrest and arrest are 
conditions precedent toa valid request to submit to a chemical test 
in accordance with Neb. Rev. Stat. § 39-669.08(2) (Reissue 1984). 
Wischivi Jensen, neue cic sea 5 io stutter eine Su deed ba Peas 


Attorney and Client 
A claimant is not permitted to thrust his lack of knowledge into 


litigation as a foundation or condition necessary to sustain a claim 
against another while simultaneously retaining the lawyer-client 
privilege to frustrate proof of knowledge negating the very 
foundation or condition necessary to prevail on the claim 
asserted. 

League v. Vanice  ..... ccc ccc cece cen eee ce nent eens oe 


Attorney Fees 


1, 


Attorney fees may be assessed against a party whom the court 
determines is responsible for conduct during the course of 
litigation which is vexatious and unfounded to the extent it 
constitutes bad faith toward the other party to the litigation. 

Stratmanv. Hagen... . cece cee eee eee 


2. The division of property and the awarding of attorney fees in 
marriage dissolution cases are matters initially entrusted to the 
sound discretion of the trial judge, which matters, on appeal, will 
be reviewed de novo on the record and affirmed in the absence of 
an abuse of the trial judge’s discretion. 

Bark:VeBarl? (sic f aa hhasseune ite hei elie Be ait ae Wee eres 

3. The burden is upon the one claiming an attorney fee in a class 
action to show that a net benefit was conferred upon the class. 
Hillv. Cityof Lincoln... cc eee ccc eee eee tenes 

Attorneys at Law 

1. Any action to recover damages based on alleged professional 
negligence shall be commenced within 2 years next after the 
alleged act or omission providing the basis for such action. 
Suzukiv. Holthaus  ..... 0... 0c cece e cece ec ee eee eens 

2. Acause of action for damages for professional negligence accrues 
at the time of the act or omission causing the injury. 

Suzukiv. Holthaus ........... 2. cece ee eee cece eee n eens 

3. The transcript filed on an appeal to the Supreme Court is limited 


in content by the Supreme Court rules; when those rules are 
ignored by the attorney requesting the transcript, the attorney will 
be taxed personally with the costs of its preparation. 

Pierce v. City of Ogallala 2... 6. cece eee ect e eee 
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Banks and Banking 


1. 


A joint account is an account payable on request to one or more of 
two or more parties, whether or not mention is made of any right 
of survivorship. 

Uttecht v. Norwest Bank of Norfolk ...............0.0000- 
A party to an account is one who, by the terms of the account, has 
a present right, subject to request, to payment from a 
multiple-party account. 

Uttecht v. Norwest Bank of Norfolk =... 0.0... ccc eee eee 
Without qualifying any other statutory right to setoff or lien and 
subject to any contractual provision, if a party to a multiple-party 
account is indebted to a financial institution, the financial 
institution has a right to setoff against the account in which the 
party has a present right of withdrawal. The amount of the 
account subject to setoff is that proportion to which the debtor is 
beneficially entitled, and in the absence of proof of net 
contributions, to an equal share with all parties having present 
rights of withdrawal. 

Uttecht v. Norwest Bank of Norfolk «0.0.0... cece eee eee 
Any multiple-party account may be paid, on request, to any one 
or more of the parties. A financial institution shall not be required 
to inquire as to the source of funds received for deposit to a 
multiple-party account, or to inquire as to the proposed 
application of any sum withdrawn from an account, for purposes 
of establishing net contributions. 

Uttecht v. Norwest Bank of Norfolk .............0ececeeee 
Net contribution is the sum of all deposits made by or for a party 
to a joint account as of a given time, less all withdrawals made by 
or for him which have not been paid to or applied to the use of any 
other party, plus a pro rata share of any dividends or interest 
included in the current balance. 

Uttecht v. Norwest Bank of Norfolk =... 0.00... cece eee 
Absent allegations and proof of fraud, contractual arrangements 
between a bank and its depositors with respect to the bank’s right 
of setoff may supersede statutory provisions. 

Uttecht v. Norwest Bank of Norfolk ...........ccccee eee 
Under Neb. Rev. Stat. § 30-2703(a) (Reissue 1979), a joint 
account belongs, during the lifetime of all parties, to the parties in 
proportion to the net contributions by each to the sums on 
deposit, unless there is clear and convincing evidence of a 
different intent. 

Craig v. Hastings StateBank .......... 00. cece cee eee eeee 
Under Neb. Rev. Stat. § 30-2713 (Reissue 1979) and in the absence 
of an agreement otherwise providing, a bank can set off the debt 
of a depositor having an account with the bank, but only to the 
extent of the debtor’s present beneficial interest in that account. 
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When there is a joint account and proof of net contributions, the 
amount of the debtor’s beneficial interest in such joint account is 
determined by the net contributions rule required by Neb. Rev. 
Stat. §§ 30-2703(a) and 30-2701(6) (Reissue 1979). 

Craig v. Hastings State Bank ........... cece cece 
Under the net contributions rule of Neb. Rev. Stat. § 30-2703(a) 
(Reissue 1979) and in the absence of an agreement otherwise 
providing, if it is established that a nondebtor party to the account 
has funded all or part of the beneficial interest in an account, a 
bank has no right of setoff against the beneficial interest 
contributed by the nondebtor depositor. 

Craig v. Hastings State Bank ........... cece e cece eee eee 
In the absence of an agreement otherwise providing, if a person 
has a present right to withdraw funds from a joint account and is 
indebted to the financial institution where the account is 
maintained, the financial institution has a right to set off against 
such indebtedness the debtor’s beneficial interest in the account as 
determined by the net contributions rule of ownership in 
accordance with Neb. Rev. Stat. §§ 30-2703 and 30-2701(6) 
(Reissue 1979). 

Craig v. Hastings State Bank 1.0... ccc cece eee tne eens 


Blood, Breath, and Urine Tests 


1. 


5. 


A refusal to submit to a chemical test for purposes of the implied 
consent law occurs when the licensee, after being asked to submit 
to a test, so conducts himself as to justify a reasonable person in 
the requesting officer’s position in believing that the licensee 
understood that he was asked to submit to a test and manifested 
an unwillingness to take it. 

JaM@ros Vc JENSens «ve seis isc dic iies arere ethene Baia keke TE OE 
A motorist’s conduct may constitute a refusal for purposes of an 
implied consent statute. 

Jamrosv. Jensen oo... cece eee eee cece cent eer enect neces 
The State is entitled to have a chemical test administered at a time 
when it will be effective to disclose blood alcohol content in 
relation to the time when the vehicle was operated. 

Jamros Vv. Jensen... eee cee etter ete ee teas 
A delay in chemical testing is not prejudicial unless it materially 
affects the results of the test. 

Jamros:¥. Jensen: cee cs cen hk kipo eee iia e Rees Fae eee Mares 
Without an implied consent advisement a motorist cannot be cited 
for arefusal. ; 

Jamros Vi Jensen: sec cis eee eee seein els cee ee ee ed ae 
A motorist’s justifiable refusal to submit to a chemical test 
depends upon some illegal or unreasonable aspect in the nature of 
the request, the test itself, or both. 

Jamros Vv. Jensen. 2. ose e eee cee ee eee eet eee ebees 
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Physical inability to perform a breath test may excuse conduct 
which might otherwise be treated as a refusal. 

JAMIOS'V. JENSEN © oie ose ere esenieieieied Hossiee 0G9 einai & oregasetevde 
A condition precedent to a valid request by an officer to submit to 
achemical test under Neb. Rev. Stat. § 39-669.08 (Reissue 1984) is 
that the officer must have reasonable grounds to believe that the 
licensee was either driving a motor vehicle or in the actual physical 
control of same while under the influence of alcoholic liquor. 
Emmons v. Jensen oo... ee eee eect ete ences 
The term “reasonable,” as applied to refusals to submit to a 
chemical test under the implied consent law, is an ordinary term 
which finds adequate interpretation in common usage and 
understanding. 

Fulmer vs Jensen. 50-5: ssa i htc 5.5-8 85 fais stand Gaeesewa 
There is no requirement that Miranda warnings be given prior toa 
request to submit to a chemical analysis of blood, breath, or urine 
under the Nebraska implied consent law. 

Fulmerv: Jensen (sos e006 cceda cece de eas bale Mi euleawet bees 
Under the implied consent law a driver is not entitled to consult 
with an attorney before submitting to a chemical test, nor is a 
delay in the test required due to a driver’s request to consult wit 
an attorney. : 
Fulmer-v: Jensen. 0:0 ..0ss-c3: ace tan Seta eaten ee mend see 
Reasonable grounds for arrest and arrest are conditions precedent 
toa valid request to submit to a chemical test. 

Fulmer v. Jensen oo. eee ccc eect e cece eeveseccoececs 
The establishment of reasonable grounds for arrest and arrest are 
conditions precedent to a valid request to submit to a chemical test 
in accordance with Neb. Rev. Stat. § 39-669.08(2) (Reissue 1984). 
Wisch v.Jensen®) 233. sés.oeee¥.e0 2685334 daneco td apne gasene des 
To constitute a refusal to submit to a chemical test required under 
the implied consent law, the only understanding required by the 
licensee is an understanding that he is being asked to take a test. 
Wisch'V:. JEnS€n) 9 .ieccis-s cc vis.d isis he gide nea d ane Seika dees deceats 4 
A motorist’s subsequent offer to take the blood alcohol test 
previously refused does not nullify or cure such driver’s initial 
refusal to take the test requested by the arresting officer. 

Wisch Vs: Jensen) 30. .ccesd ocd cnndeedvas oa dares cmaodweetle 


Breach of Contract 


1. 


Absent evidence that an insurance agent has agreed to provide 
advice or the insured was reasonably led by the agent to believe he 
would receive advice, the failure to volunteer information does 
not constitute either negligence or breach of contract for which an 
insurance agent must answer in damages. 

Polskiv. POWeIS’ 5606s deed vine Se venusaew swale oe Meee es 
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An action for breach of any contract for sale must be commenced 
within 4 years after the cause of action has accrued. By the original 
agreement the parties may reduce the period of limitation to not 
less than | year but may not extend it. 

Allan v. Massey-Ferguson, Inc. 0... eee eee ee eee eee 


Breach of Warranty 
A cause of action accrues when the breach occurs, regardless of the 


aggrieved party’s lack of knowledge of the breach. A breach of 
warranty occurs when tender of delivery is made, except that 
where a warranty explicitly extends to future performance of the 
goods and discovery of the breach must await the time of such 
performance, the cause of action accrues when the breach is or 
should have been discovered. 

Allan v. Massey-Ferguson, Inc. oo... ccc eee c eee e eee 


Case Disapproved 
The instruction previously authorized by State v. Goff, 174 Neb. 548, 


118 N.W.2d 625 (1962), requiring a jury to consider an undercover 
agent’s testimony with care greater than that given a disinterested 
witness’ testimony, is disapproved and has been supplanted by 
NJ1 1.41 concerning a witness’ credibility and weight to be givena 
witness’ testimony. 

Statev. Fletcher 0... eee cee eect eee een beetnenee 


Case Overruled 
To the extent that Aetna Cas. & Surety Co. v. Nielsen, 217 Neb. 297, 


348 N.W.2d 851 (1984), is in conflict with this opinion, it is 
overruled. 
First Nat. Bank v. Bolzer 6... ee ee ee neces 


Causes of Action 


Where the facts incorporated into a petition by way of 
amendment constitute a cause of action separate and independent 
from that stated in the original petition, the statute of limitations 
against the cause of action pleaded in the amendment runs until 
the filing of such amended petition. 

Leagué:v. Vanice:  vccccjeGaa cod dicsls gael s Bae cates arte eines 
A claimant is not permitted to thrust his lack of knowledge into 
litigation as a foundation or condition necessary to sustain a claim 
against another while simultaneously retaining the lawyer-client 
privilege to frustrate proof of knowledge negating the very 
foundation or condition necessary to prevail on the claim 
asserted. 

Le@apie Vv Vanice: iia eid addins Kath ekdaoe eteeld Sua ade ee 
A cause of action is judicial protection of one’s recognized right or 
interest, when another, owing a corresponding duty not to invade 
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or violate such right or interest, has caused a breach of that duty. 
Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
A plaintiff’s right to amend the wording in his specimen petition 
filed under Neb. Rev. Stat. § 44-2840 (Reissue 1978) in his 
petition later filed in the district court is the same as a plaintiff’s 
right to amend any other petition, so long as the matter submitted 
to the court is the same matter submitted to the medical review 
panel. 

Jacobs v. Goetowski  .. 2. ccc cece eect eet ee eens 
An objection that there is another case pending between the 
parties for the same cause may be raised by demurrer to a petition, 
but only when the pendency of the other action is shown on the 
face of the petition. 

Kash v. McDermott & Miller ......... 2... cece cece cece eee 
A defendant may file a plea in abatement when there is another 
action pending between the same parties, involving the same or 
substantially the same subject matter, cause of action, and relief. 
Kashv. McDermott & Miller «2... 2... cc cece cece eee eee 
A cause of action for criminal conversation exists in Nebraska. 
Vacek VAMOS 2 wieveg ais dang tdie aes visi crn ensdels boos, cos 24 
An action for breach of any contract for sale must be commenced 
within 4 years after the cause of action has accrued. By the original 
agreement the parties may reduce the period of limitation to not 
less than 1 year but may not extend it. 

Allan v. Massey-Ferguson, Inc. ....... eee eee cece eee es 
A cause of action accrues when the breach occurs, regardless of 
the aggrieved party’s lack of knowledge of the breach. A breach of 
warranty occurs when tender of delivery is made, except that 
where a warranty explicitly extends to future performance of the 
goods and discovery of the breach must await the time of such 
performance, the cause of action accrues when the breach is or 
should have been discovered. 

Allan v. Massey-Ferguson, Inc. «1... cee eee cee eee eee 
A cause of action for professional malpractice accrues and the 
statute of limitations begins to run at the time of the act or 
omission which is alleged to be the professional negligence that is 
the basis for the cause of action. 

Tiwald v; Dewey) a.scucecee tie iiss ew ois Saeed Daa wea 
A cause of action arising while a patient and health care provider 
are subject to the Nebraska Hospital-Medical Liability Act is to be 
adjudicated in accordance with the provisions of the act. 

Barry Vi'BOhii | ss-3 ssc he werd acini Ove Sa ee eta et eee ee 


Child Custody : 
1. Ina modification hearing to determine who should have custody 


of the children, the paramount consideration is the best interests 
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of the children. 

Riddlev. Riddle 6... eee ce eee eee crete enn et eeee 
In determining whether the custody of a minor child should be 
changed, the evidence of the custodial parent’s behavior during 
the year or so before the hearing on the motion to modify is of 
more significance than the behavior prior to that time. What we 
are interested in is the best interests of the child now and in the 
immediate future, and how the custodial parent is behaving now is 
therefore of greater significance than past behavior when 
attempting to determine the best interests of the child. 

Riddlev. Riddle? ig io. cee dail adem avin gestae aoe uakes 
Kennedy v. Kennedy ....... eee ee cee tee eee e eee eecee 
An award of custody to a parent should not be interpreted as a 
sentence of immobilization. A custodial parent will not be placed 
in a position of deciding between custody of one’s child and a 
different career, be it job-related or matrimonial. 

KortevcKort ese eee Ra eh BNR ede 
Littlev. Littles. ageecsces lasted eile Pacers Gb wives ee lee aek Ricaves 
An award of joint custody of minor children is not favored. Such 
an award must be reserved for the most rare of cases. 

Kort VoKOrf  cccrcccbace ees t doeelel ye aoa eacs gers aiel ate Beard Dee ace 
The judgment concerning the custody of children is necessarily 
quite subjective in nature. Many factors may be considered in 
light of the particular circumstances of each individual case. The 
general considerations of the moral fitness of the parents, of 
respective environments offered by each parent, the emotional 
relationship between the children and their parents, their age, sex, 
and health, the effect on the children of continuing or disrupting 
an existing relationship, the attitude and the stability of character 
of each parent, and the capacity to furnish the physical care and 
education and needs of the children are some of many factors for 
the court to consider. 

Grace V, Grace” ocd dee eee S EEE RS ae oe See Bae 
Determinations as to the custody of children are matters initially 
entrusted to the sound discretion of the trial judge, which matters, 
on appeal, will be reviewed de novo on the record and affirmed in 
the absence of an abuse of the trial judge’s discretion, keeping in 
mind, however, that this court will give weight to the fact that the 
trial judge observed and heard the witnesses and accepted one 
version of the facts rather than the other. 

Grae Vi GTA CO: oso. devcic esas eee teeeta lata Gosar d Sue wile Br stR-S ib 40 etelochraue 
The best interests of the children are not served by constant 
custody disputes and a shifting of custody control from one 
parent to the other. Rather, to the extent we can, we should 
attempt to provide some sense of stability for the children. 
Kennedy v. Kennedy... 0... eee ee eee eter ences 
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A decree awarding custody of minor children and fixing child 
support payments is not subject to modification in the absence of 
a material change in circumstances occurring subsequent to the 
entry of the decree of a nature requiring modification in the best 
interests of the children. 

Kennedy v. Kennedy ..... 0... eee cece etree tenet eens 
The burden of proving the existence of a material change of 
circumstances affecting the best interests of the children is on the 
party seeking modification of the custody award. ; 
Kennedy v. Kennedy... 0... ccc e cece ee cece eee e cece anes 
Generally, before the court will permit the removal of a minor 
child from the jurisdiction, the custodial parent must satisfy the 
court that there is a legitimate reason for leaving the state and that 
it is in the minor child’s best interests to continue to live with that 
parent. 

Vanderzee v. Vanderzee ww ee ccc cee ete cnet 
Generally, the best policy in divorce cases is to keep minor children 
within the jurisdiction, but the welfare of the child is the 
paramount consideration. 

Vanderzee v. Vanderzeew. 6. eee ete ees 
Community ties are an important factor to be considered in 
determining whether to allow a child to be removed from the 
state. 

Vanderzee v. Vanderzee 6... oe ce ee eee eens 
The effective denial of visitation rights by removal to another 
jurisdiction is a factor to be considered in determining the best 
interests of the child. 

Vanderzee v. Vanderzee 6... eee eee eee eee eeee 


Child Support 
Awards of alimony and child support will not be disturbed on appeal 


Claims 


unless the record establishes that the trial court abused its 
discretion. 
Maricle v. Maricle 2... ...... cece cece cece eet e est eeeuceees 


Prejudgment interest may be recovered on claims which are 
liquidated. A claim is liquidated if the evidence furnishes data 
which, if believed, makes it possible to compute the amount with 
exactness, without reliance upon opinion or discretion. If a 
reasonable controversy exists as to the plaintiff’s right to recover, 
or as to the amount of such recovery, the claim is generally 
considered to be unliquidated and prejudgment interest is not 
allowed. 

Hill v. City of Lincoln 6... eee ee eee eee eee 
Where the existence of an overpayment is dependent upon an 
interpretation of a statute and there is a reasonable dispute over its 
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meaning so as to require a suit for declaratory judgment in order 
to clarify it, a claim based upon such a determination cannot be 
said to be liquidated and no prejudgment interest would be 
allowed. 

Hillv. Cityof Lincoln... .. eee ccc eee 


The burden is upon the one claiming an attorney fee in a class action to 


show that a net benefit was conferred upon the class. 
Hillv. City of Lincoln 2.0... eee cee e eee 


Collateral Attack 


1. 


Confessions 
1. 


Where a judgment is attacked in a way other than a proceeding in 
the original action to have it vacated, reversed, or modified, or a 
proceeding in equity to prevent its enforcement, the attack is a 
“collateral attack.” 

Mayfield v. Hartmann .... 1... eee eee eee te ete eee 
Only a void judgment is subject to collateral attack. 

Mayfield v. Hartmann ..... 1... ee eee ec ec ee eet eenes 
It is well settled that where the court has jurisdiction of the parties 
and the subject matter, its judgment is not subject to collateral 
attack. ; 

Mayfield v. Hartmann... ee eee eee cece ee eee 


An in-custody statement voluntarily made without the benefit of 
Miranda warnings is admissible if it is not the product of 
interrogation. 

State vi Taylor ees. i seeds piddie selected eae 9 Ade ole ees 
The prosecution may not use statements, whether exculpatory or 
inculpatory, stemming from custodial interrogation of the 
defendant unless it demonstrates the use of procedural safeguards 
effective to secure the privilege against self-incrimination. By 
custodial interrogation, we mean questioning initiated by law 
enforcement officers after a person has been taken into custody or 
otherwise deprived of his freedom of action in any significant way. 
Statev. Whitmore 2.0... cece cece entre tence 
A practice that the police should know is reasonably likely to 
evoke an incriminating response from a suspect amounts to 
interrogation under Miranda. 

Statev. Whitmore 2.0... . 6. cece ccc eee ee ener ence eeee 
Where there is no expectation of an admission and the police 
conduct is not an attempt to obtain an admission, there is no 
interrogation. 

Statev. Whitmore ......... 0. cece eee cece eee teens 
A neutral question which falls within the class of brief, 
spontaneous reactions to the situation then confronting a police 
officer, and was not designed to obtain evidence to establish guilt, 
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is not interrogation under Miranda. 

Statev. Whitmore ......... ccc eee eter eres 
Before a defendant’s custodial statement is admissible as 
evidence, the absolute and indispensable prerequisites of a 
Miranda warning must have been satisfied preceding the 
interrogation producing such statement, namely, law enforcement 
personnel must (1) inform the defendant of the right to remain 
silent, (2) explain that anything said can and will be used against 
the defendant in court, and (3) inform the defendant of the right 
to consult with a lawyer and to have a lawyer present during 
interrogation. If a defendant to be interrogated is indigent, the 
defendant must also be informed that a lawyer will be appointed 
to represent the defendant. 

Statev.Norfolk cc eiccc cece cc tee eens eveed vevdweneweres 
The test for determining admissibility of a statement obtained by 
police deception is whether that deception produced a false or 
untrustworthy confession or statement. 

State Vi'Norfolk: sissies scceesin a coin a coe bal od owe ees 90d oe, vie ere 


Consideration 
In the case of intent established under Neb. Rev. Stat. § 36-401 (Reissue 


1978), consideration given by the grantee or transferee becomes 
immaterial and does not preclude a finding that a debtor intended 
to hinder, delay, or defraud a creditor, lest the law approve 
acquisition of property tainted with fraud. Adequate 
consideration given by a grantee with fraudulent intent will not 
sustain a conveyance against a creditor’s claim to set aside a 
transaction pursuant to § 36-401. 

Gifford-Hill& Co. v. Stoller ...... cece ccc cece een eee 


Constitutional Law 


1. 


An ordinance is presumed to be constitutional, and _ its 
unconstitutionality must be clearly established. 

City of Lincolnv. Bruce ...... 0. cece cece cece eee eens 
A statute is presumed to be constitutional, and a judgment entered 
on an unconstitutional statute is not absolutely void but is 
voidable only. 

Mayfield v. Hartmann ......... 02. cece cece ee ee eeee 
Stateex rel. Wright v. Pepper] ........... 0. cece cece ee eenee 
The right of an owner of overlying land to use ground water is an 
appurtenance constituting property protected by Neb. Const. art. 
1,§ 21. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
The factors to be considered in determining whether punishment 
is unconstitutionally cruel and unusual are (1) the gravity of the 
offense and the harshness of the penalty, (2) the sentences imposed 
on other criminals in the same jurisdiction, and (3) the sentences 


810 


810 


757 


61 


122 


180 


10. 


11. 


12. 


13. 


INDEX 


imposed for commission of the same crime in other jurisdictions. 
State'vs Loschen idee cae int aaa we bia ees beeen Hel ce wlvig nes 
Statev. Michalski 6.2... ee ccc eee eee eee 


Regardless of its severity, a sentence of imprisonment which is 
within the limits of a valid statute ordinarily is not a cruel and 
unusual punishment in the constitutional sense. 

State Ve Loschen. viii ccd nieae oi ey ae8 coh ecw eee ee ele ante 


The failure of the State to treat a mentally disordered sex offender 
whose disorder is nontreatable does not constitute cruel and 
unusual punishment such as to violate either the eighth 
amendment to the federal Constitution or article I, § 9, of the 
Nebraska Constitution. 

State'v.. Reddick © casia sind sadn de Poa etna hee aes 


A defendant who pleads guilty to a felony or misdemeanor in 
which a sentence of imprisonment is legally permissible is entitled 
to be informed of the nature of the charges against him, the right 
to assistance of counsel, the right to confront witnesses against 
him, the right to a jury trial, and the privilege against 
self-incrimination, and the record must affirmatively show a 
voluntary and intelligent waiver of these rights. 

StatevV.Porchia sci. cas cedar ade eee eid Mew y ie8 
When astatute is constitutionally suspect, the Supreme Court will 
endeavor to interpret it in a manner consistent with the 
Constitution. 

Inre Estate of Steppuhn ......... cece eee e cere eee eee eens 
The common law and equity jurisdiction granted the district court 
by the Constitution cannot be legislatively limited or controlled. 
Inre Estate of Steppuhn ........ cee ee cece eee eee 
Equal protection guarantees that similar persons will be dealt with 
similarly by the government. 

State-v; Michalski). ....08csriie is eee civ caw mauiie ge ee ena 
The standard of review used by courts when reviewing statutes 
challenged on equal protection grounds depends upon the nature 
of the classification and the rights affected. 

State v. Michalski 6... -. ccc cece eect weet eee e ee renee 
Under the strict scrutiny test, strict congruence must exist between 
the classification and the statute’s purpose. The end the legislature 
seeks to effectuate must be a compelling state interest, and the 
means employed in the statute must be such that no less restrictive 
alternative exists. 

State v. Michalski... 1.2 eee cee ene eee eee 
If the statute involves economic or social legislation not 
implicating a fundamental right or suspect class, courts will ask 
only whether a rational relationship exists between a legitimate 
state interest and the statutory means selected by the legislature to 
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accomplish that end. 

State Vv: Michalski isc os0c avg cohen teers Meee eta a ae eee 
Driving is not a fundamental right, and drunk drivers are not a 
suspect class. 

State'vMichalski: «<s. 0505 bce bad nda eee eee 
Given a statute’s presumption of validity and the legislature’s 
inherent power to classify for legitimate purposes, a challenger 
bears a heavy burden in demonstrating that the classification is 
arbitrary and not rationally related to a legitimate governmental 
end. 

Statev. Michalski 0.2... cece cece e eee eee e eee cece 
An overinclusive classification burdens a wider than necessary 
range of individuals, extending beyond those persons possessing 
the trait contributing to the mischief or evil the legislature seeks to 
eradicate. 

State v. Michalski ...... 2 ele eee eee eee ee ne seeds 
An underinclusive classification exists when all persons in the 
class are indeed perpetrators of the mischief or evil the state wishes 
to eliminate, but others who possess the same undesirable trait 
remain outside the class. 

State'v. Michalski (isos esis iceteche teases ante ous 
The classification made in Neb. Rev. Stat. § 39-669.07 (Reissue 
1984), that is, the line drawn between drivers who are drunk and 
drivers who are sober, is one rationally related to a legitimate 
governmental end. 

State v. Michalski... 6.22 kee cece ete eect eee e eee 
A driver’s license is an “entitlement,” the revocation or 
suspension of which requires procedural due process guaranteed 
by the fourteenth amendment. 

State vi Michalski- 3 c:6icsiccc sat.45 face see veaeeae-nergae vee 
Because the right to travel has been characterized as fundamental, 
courts examine statutes impairing that right using the strict 
scrutiny standard of review. 

State v. Michalski ............ cess cece eee er ee esecerecces 
To be in a position to challenge the constitutionality of a statute, a 
party must be adversely affected by the provisions at issue. 
State'v.:Michalski! sic: seve ees ans eee aaa deeds 
The eighth amendment’s proscription of cruel and unusual 
punishment prohibits not only barbaric punishments but also 
sentences that are disproportionate to the crime committed. 
State-v.:Michalski-  .o.5 os.c.caicnieracies wie nbiels ba weie gba s SO ee 
Legislatures are not required to select the least severe penalty 
possible, so long as the penalty selected is not cruelly inhumane or 
disproportionate to the crime involved. 

State-v,.Michalski 2 sieeve as Siu seed tab eeecosaawaes 
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The generally accepted rule of construction is that state 
constitutional provisions relating to property taxes do not apply 
to excise taxes. 

State’ vsGalyen- g.ccdecdsdiod vies casas Cece nas tees 
A tax imposed upon the privilege of doing business is in fact an 
excise tax and nota property tax and, as such, is not required to be 
levied by valuation uniformly and proportionately. 
StateveGalyen oi dns sn hole RAS cba ds Coes fas Slee as 
The imposition of an excise tax need not be uniform and 
proportionate but, rather, may be imposed upon each transaction. 
Statev.:Galyeni 5 oi cecdse eating oe Sis alaaeua ee vanad aces 
If a tax levy is for a public purpose, it is no objection to its validity 
that the benefits paid and the persons to whom they are paid are 
unrelated to the persons taxed. 

Stateve'Gallyen: | osnsiedw osiet vuoi oad ed oele ere vdlace one abs layers al Os 
The inability of government toenforce an act to its fullest does not 
affect the constitutionality of the act. 

Statéev: Galyeti) c.c00 ncn Seepage tae oe Osco etie 
The constitutional requirement of reasonable certainty in 
statutory language is satisfied by the use of ordinary terms to 
express ideas which find adequate interpretation in common 
usage and understanding. 

Fulmer v.Jensen’ oii ear citeen ta ee oehbin een ye Bede ee 
While the Legislature cannot delegate its lawmaking powers, it 
can make laws which become operative on the happening of a 
certain contingency or on an ascertainment of a fact upon which 
the law intends to make its own action depend. 

Fulmer v. Jensen csieccccceciecee cee coe ea eae tain ates 
Evidence obtained in the implied consent context is not 
testimonial or communicative in nature and does not fall within 
the privilege against self-incrimination. 

Fulmer: vs-Jensens cc fciichcasiera ts e-oftelawletind coattiaainci ad ota 
Because the Revisor of Statutes has a continuing duty to publish 
the laws of Nebraska as adopted by the Legislature and not 
otherwise declared unconstitutional by the Supreme Court, an 
application for a writ of mandamus to compel the proper 
publication of the laws is not subject to a claim that the action is 
barred by a 4-year statute of limitations. 

State ex rel. Wright v. Pepper! ...... 2... cee cece eee eee 
The power to declare an act of the Legislature unconstitutional is a 
judicial power reserved solely to the courts and not to any other 
public official. 

State ex rel. Wright v. Pepperl .........--.. cece eee eee eee 
Unless and until a law is declared unconstitutional by the Supreme 
Court, the authority granted to the Revisor of Statutes in Neb. 
Rev. Stat. § 49-705(2)(c), (d), and (e) (Reissue 1984) does not 
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become operative. 

State ex rel. Wright v. Pepper] ......... 0. cc cece ee eee cece 
The Revisor of Statutes has no right nor duty to pass upon the 
constitutionality of legislative acts not determined by this court to 
be unconstitutional, and therefore has no right to raise the 
constitutionality of an act as a defense to his or her failure to 
publish the law as enacted by the Legislature. 

Stateex rel. Wright v. Pepper] ......... ce cece cece eens eeeee 
The failure of the State to produce an officer’s preliminary notes 
or recordings is not a violation of the fourth amendment to the 
U.S. Constitution when those notes or recordings are transferred 
to areport and destroyed as regular practice, so long as such notes 
or recordings are not destroyed in bad faith. 

State'v.Surber- settiise ies Riancenct ahha vad neeehale tee taes 
A written petition to enter a plea of guilty which itemizes a 
defendant’s constitutional rights and the range of penalties for the 
offense charged does not in and of itself establish that a defendant 
knowingly, voluntarily, and intelligently pled guilty. 

Statev. Mindrup  ....... cece cece eee e teen en eeeee 
Although a defendant is entitled to due process upon sentencing, 
the Constitution does not require that he be given the full panoply 
of rights accorded when the issue is guilt or innocence. 

State’vs Miller - .0..c.racvasSechien die anew hina dalr ee neentas 


Competitive bidding, after public advertising, is a fundamental, 


time-honored procedure that assures the prudent expenditure of. 


public money. Competitive bid statutes exist to invite competition, 
to guard against favoritism, improvidence, extravagance, fraud, 
and corruption, and to secure the best work or supplies at the 
lowest possible price. 

Anderson v. Peterson... .. ee cee cece cece eect cnet eens 
Generally, competitive bidding statutes are strictly construed 
against public authorities required to obtain a public letting. 
However, statutes requiring competitive bidding, although strictly 
construed, should not be extended beyond their clear implication. 
Anderson v. Peterson... eee cece cee eee eee ee enenee 
Neb. Rev. Stat. § 23-324.05 (Reissue 1983), requiring competitive 
bidding in a county’s acquisition of “supplies, materials, [and] 
equipment,” contemplates expenditures for tangible personal 
property to be used by or furnished to any county officer, office, 
department, institution, board, or other agency of county 
government, except election supplies, materials, and equipment. 
An expenditure for replacement of a courthouse’s heating and 
air-conditioning system is in the nature of a capital expenditure 
for long-term or permanent betterment of a county’s building and 
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constitutes capital improvement of a county’s real property. 
Anderson v. Peterson 2.0... eee eee cee eee eect eens 
Absent allegations and proof of fraud, contractual arrangements 
between a bank and its depositors with respect to the bank’s right 
of setoff may supersede statutory provisions. 

Uttecht v. Norwest Bank of Norfolk... . 6. eee e eee ee cee 
Three tests are appropriately applied to determine if a transaction 
has been completely integrated: (1) Was the written contract 
complete; did it include the whole or only a part of the 
transaction? (2) Does the evidence outside the writing vary or 
controvert the written terms? (3) Was the writing intended to 
cover the whole transaction, as shown by the conduct and 
language of the parties and the surrounding circumstances? 
Cleasby v. Leo A. Daly Co. oo. eee eee e eee 
The court, not the jury, decides as a preliminary matter the extent 
to which a transaction is embodied in the writing. 

Cleasby v. LeoA. Daly Co. 2.0... cece cece ee eens 
Ina personal service contract there is an implied condition that the 
employee will be able to perform at the time stipulated for 
performance. 

Cleasby v. Leo A. Daly Co... ok eee ccc cece renee 
Where, after a contract is made, a party’s principal purpose is 
substantially frustrated without his fault by the occurrence of an 
event the nonoccurrence of which was a basic assumption on 
which the contract was made, his remaining duties to render 
performance are discharged, unless the language or the 
circumstances indicate the contrary. 

Cleasby v. LeoA. DalyCo. 2... cece ccc ec eect eee 
A contract is not formed if the parties contemplate that something 
remains to be done to establish contractual arrangements or if 
elements are left for future arrangements. 

Zimmerman v. Martindale .......... cee cece eee eee eee 
When an agreement not covered by the Uniform Commercial 
Code stipulates that certain terms shall be settled later by the 
parties, such terms do not become binding unless and until they 
are settled by later agreement. 

Zimmerman v. Martindale .............ecce cece eee eeeeee 
To establish an express contract there must be shown what 
amounts to a definite proposal and an unconditional and absolute 
acceptance thereof. Further, in order that a binding contract may 
result from an offer and acceptance, it is essential that the minds 
of the parties meet at every point and that nothing be left open for 
a future arrangement. 

Zimmerman v. Martindale ..........--.. 022. e eee eee eee 
A suit on a contract presents an action at law. 

Lis v. Moser Well Drilling & Serv. 11.0... cece eee eee eee 
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One seeking recovery in a contract action has the burden of 
proving damages with as much certainty as the case permits. 

Lis v. Moser Well Drilling &Serv.  ....... 0... cece cece eee 
If a construction contract is substantially performed, the damages 
which the owner suffers because of defective workmanship or the 
use of unsuitable materials are measured by the reasonable cost of 
remedying the defects, if remediable; if the defects are not 
remediable without reconstruction of or material injury to a 
substantial portion of the improvement, the damages are 
measured by the difference between the value of the improvement 
as constructed compared to what its value would have been if 
constructed according to the contract. 

Lis v. Moser Well Drilling & Serv. 2.0.0... lee eee eee eee 
An action for reformation is equitable in nature. 

Ridenour v. Farm Bureau Ins. Co. .... esse eee e ee eee eee ee 
Reformation is decreed in order to effectuate the real agreement 
of the parties when a written instrument does not represent their 
true intent. 

Ridenour v. Farm Bureau Ins.Co.  .. 2... eee e eee e ee ees 
Reformation may be decreed where there has been a mutual 
mistake or where there has been a unilateral mistake caused by the 
fraud or inequitable conduct of the other party. 

Ridenour v. Farm Bureau Ins.Co.  .....--. ee eee eee ee eee 
Reformation conforms an erroneous written agreement to the 
antecedent agreement of the parties; that is to say, to the 
agreement entered into prior to the execution of the erroneous 
written agreement. 

Ridenour v. Farm Bureau Ins. Co... .. 1. ee ee eee ees 
There is a strong presumption that a written instrument correctly 
expresses the intention of the parties to it. 

Ridenour v. Farm Bureau Ins.Co. «0.220.000 cece cece eee eee 
It is the duty of an insured to advise the agent as to the insurance 
he wants, including the limits of the policy to be issued. 

Polski'v. POWEMrS! (cs cec atten aie cous a wee tee eg Loa aare 
Absent evidence that an insurance agent has agreed to provide 
advice or the insured was reasonably led by the agent to believe he 
would receive advice, the failure to volunteer information does 
not constitute either negligence or breach of contract for which an 
insurance agent must answer in damages. 

PolskiviiPOWeIs) a... ci%ed seoiaicwa canes Leela lh seks baw 
While the rule is generally to the effect that unliquidated demands 
do not bear interest until the amounts have been liquidated, the 
rule is otherwise where the parties have contracted to do 
otherwise. 

First Nat. Bank v. Bolzer oo... ee ee eee ee cect teens 
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Where the parties have contracted for the payment of a particular 
lawful rate of interest, to be paid after the maturity of the debt and 
on default in payment, such contract controls and the rate thus 
fixed is recoverable, provided the rate is not unconscionable. 
Thus, if the contract provides for a certain rate of interest until the 
principal sum is paid, such contract generally will control the 
recovery as to the rate after maturity. 

First Nat. Bank v. Bolzer «wo... ec eee tenes 


A guarantor is not discharged by an extension of time for payment 
or performance of the principal obligation if he consents thereto, 
as where the contract of guaranty expressly or impliedly provides 
for the extension. 

First Nat. Bank v. Bolzer) .. 1... ee eee ete eens 


The general rule has been said to be that in the absence of fraud 
one who signs a written agreement is bound by its terms whether 
or not he can read; a person unable to read is still bound by 
contracts which he signs and which are otherwise valid and 
enforceable. A party’s mere ignorance, occasioned by his limited 
intelligence and understanding of the language and of the contents 
of the contract which he voluntarily executes, is not, in the 
absence of fraud, a ground for avoiding it, although it is different 
from what he supposed; one who is unable to read is not permitted 
to make contracts without the usual precaution to ascertain what 
they mean. 

First Nat. Bank v. Bolzer 21... ieee eee eens 


In an insured’s action against an insurance company on its policy, 
as a general rule limitations of liability, and loss from an excepted 
cause, are matters of defense to be specifically pled by the insurer. 
Bump Vv. FiremensIns.Co. 2.1... see eee eee eee cee tenes 


While a court is not free to speculate about terms absent from a 
written contract and will not rewrite a contract which expresses 
the intent of the parties, a court will construe uncertain, 
indefinite, or ambiguous terms in a written contract. 

Craig v. Hastings State Bank... 1. eee ce eee 


Where a questioned clause in a written contract may be fairly 
interpreted in more than one way, there is ambiguity to be resolved 
by acourt as a matter of law. 

Craig v. Hastings StateBank ........ cee cere een 


When contractual language is ambiguous, a court will construe 
such language against the party preparing the contract, especially 
where the language is embodied in a preprinted form. 

Craig v. Hastings State Bank ........ eee cece eet eens 
Although a provision is not ambiguous merely because such 


provision is general enough to encompass more than one 
transaction or option, virtually unlimited breadth of a contractual 
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provision cannot be ignored in assessing ambiguity in a provision. 
Craig v. Hastings State Bank ......... eee ccc eee eee 
Where specific terms characterizing or enumerating a class are 
followed by general words capable of including more than the 
class specified, the general terms are construed to refer to the same 
nature or kind as that of the class specified. 

Craig v. Hastings State Bank «2.0... .. cece cece eee ee eens 
Under Neb. Rev. Stat. § 30-2703(a) (Reissue 1979), a joint 
account belongs, during the lifetime of all parties, to the parties in 
proportion to the net contributions by each to the sums on 
deposit, unless there is clear and convincing evidence of a 
different intent. 

Craig v. Hastings State Bank .......... ce cece cee eee ees 
Under Neb. Rev. Stat. § 30-2713 (Reissue 1979) and in the absence 
of an agreement otherwise providing, a bank can set off the debt 
of a depositor having an account with the bank, but only to the 
extent of the debtor’s present beneficial interest in that account. 
When there is a joint account and proof of net contributions, the 
amount of the debtor’s beneficial interest in such joint account is 
determined by the net contributions rule required by Neb. Rev. 
Stat. §§ 30-2703(a) and 30-2701(6) (Reissue 1979). 

Craig v. Hastings State Bank ............ cece cece e eee 
Under the net contributions rule of Neb. Rev. Stat. § 30-2703(a) 
(Reissue 1979) and in the absence of an agreement otherwise 
providing, if it is established that a nondebtor party to the account 
has funded all or part of the beneficial interest in an account, a 
bank has no right of setoff against the beneficial interest 
contributed by the nondebtor depositor. 

Craig v. Hastings State Bank ............. cc cece eee eee 
In the absence of an agreement otherwise providing, if a person 
has a present right to withdraw funds from a joint account and is 
indebted to the financial institution where the account is 
maintained, the financial institution has a right to set off against 
such indebtedness the debtor’s beneficial interest in the account as 
determined by the net contributions rule of ownership in 
accordance with Neb. Rev. Stat. §§ 30-2703 and 30-2701(6) 
(Reissue 1979). 

Craig v. Hastings State Bank ............... cc cee eee eeee 
Accepting payments late does not discharge the guarantor unless 
such late payments are due to an extension agreement entered into 
between the creditor and the debtor, supported by valid 
consideration and binding on the parties. 

Murphy v. Stuart Fertilizer Co. 6.0... eee eee eee ce ees 
The burden of proof regarding the validity of an antenuptial 
contract is on the party asserting its invalidity. 

Inre Estate of Peterson ...... cece cece ee cece cent e nee 
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38. The law has long been that a person who signs a contract without 
reading it cannot later relieve himself of its burdens. 
InreEstate of Peterson .... 2. eee eee eee eee 792 
39. “Fair disclosure,” in the context of an antenuptial agreement, 
contemplates that each spouse shall be given information of a 
general and approximate nature concerning the net worth of the 
other. . 
InreEstate of Peterson ....... 2. cece eee cece eee eee 792 
40. Neb. Rev. Stat. § 30-2316 (Reissue 1979) provides that the parties 
to a valid antenuptial agreement may waive the right to elect a 
share of both real and personal property of a deceased spouse. 
InreEstate of Peterson ......... cc cece eee ence e nent en eeee 792 
41. The effect of an antenuptial contract in which the parties agree to 
be bound by present and future laws is to be determined by the 
statutes in effect at the time of the death of the party to the 
agreement whose estate is attempting to effectuate the agreement. 
InreEstate of Peterson 6... ... ccc cece eee cece cece ee eeaee 792 
42. Aninsurance policy is to be construed as any other contract; if its 
terms are clear, they are to be applied according to their plain and 
ordinary meaning. 


Lumbard v. Western FireIns.Co.  ........... Srghiehe has 804 
43. If an insurance policy is ambiguous, it will be construed in favor 

of the insured. 

Lumbard v. Western Fire Ins.Co. oo. . ses e ccc ee ee eee eens 804 


44. Anambiguity exists only when a policy can be interpreted to have 

two or more reasonable meanings. 

Lumbard v. Western Fire Ins.Co. 6... see cece ee eee eee 804 
45. Anambiguity will not be read into policy language which is plain 

and unambiguous in order to construe it against the preparer of 

the contract. 

Lumbard v. Western Fire Ins.Co. oo... eee cece ee cee 804 
46. A policy provision covering burglary only if felonious exit from 

the premises be by actual force and violence, as evidenced by 

visible marks made by tools, explosives, electricity, or chemicals 

upon, or physical damage to, the interior of the premises at the 

place of such exit, is enforceable. 

Lumbard v. Western Fire Ins.Co. oo... cece eee cee eee 804 


Controlled Substances 
A party claiming that the sale of a controlled substance was exempt has 
the burden of proof that an exemption was applicable. 
State: Vi Taylor sdhite vaste Mie OV nee NE a ba eee 114 


Conversion 
1. Where property is subject to a security interest, an exercise of 
dominion or control over the property which is inconsistent with 
the rights of the secured party constitutes, as to him, a conversion 
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INDEX 


of the property, and there may be conversion of the property by a 
secured party where his acts are in defiance of the rights of others 
in the property. 

Chadron Energy Corp. v. First Nat. Bank .................. 
The measure of damages for conversion is the market value of the 
converted property at the time of the conversion. 

Chadron Energy Corp. v. First Nat. Bank ..............0005 


An action to declare a conveyance fraudulent as to a creditor 
invokes equity jurisdiction of a court. On appeal an equitable 
action for declaration of a fraudulent conveyance is a trial of 
factual questions de novo on the record, subject to the rule that 
where credible evidence is in conflict on material issues of fact, the 
Supreme Court will consider the fact that the trial court observed 
the witnesses and accepted one version of the facts over another. 
Gifford-Hill & Co. v. Stoller 2... 2... ccc cece eee 
Under Neb. Rev. Stat. § 36-401 (Reissue 1978), the burden of 
proof is on a creditor to prove, by clear and convincing evidence, 
that a debtor intended to hinder, delay, or defraud the creditor by 
an alleged fraudulent conveyance. 

Gifford-Hill & Co. v. Stoller 20... eee ec eee eee 
Regarding intent to hinder, delay, or defraud required under Neb. 
Rev. Stat. § 36-401 (Reissue 1978), intent, as any other subjective 
state or mental element, may be proved by circumstantial or direct 
evidence. 

Gifford-Hill & Co. v. Stoller 20... 2. ec eee eee 
Good faith, among other characteristics, encompasses an absence 
of or freedom from intent to defraud. A lack of good faith is 
demonstrated by a transferee’s participation in a plan to hinder 
creditors, even though the transfer may be supported by adequate 
consideration. 

Gifford-Hill & Co. v. Stoller... .. 2. eee cee cee eee ee 
In the case of intent established under Neb. Rev. Stat. § 36-401 
(Reissue 1978), consideration given by the grantee or transferee 
becomes immaterial and does not preclude a finding that a debtor 
intended to hinder, delay, or defraud a creditor, lest the law 
approve acquisition of property tainted with fraud. Adequate 
consideration given by a grantee with fraudulent intent will not 
sustain a conveyance against a creditor’s claim to set aside a 
transaction pursuant to § 36-401. 

Gifford-Hill & Co. v. Stoller 2... 0... cece ce cece eee eee ee 


Corroboration 


1. 


Tape recordings of relevant and material conversations are 
admissible as evidence of such conversations and in corroboration 
of oral testimony of the conversations, provided proper 


590 


590 


757 


157 


757 


757 


157 


Costs 


Courts 


INDEX 


foundation is laid. 

StateVs Taylor. sni:3 04cm arena new ened seein dee tele oho 
Corroboration is sufficient if the witness is corroborated as to 
material facts and circumstances which tend to support the 
testimony as to the principal fact in issue. 

State.v. Taylor sec8c 08 care ae ded doin Sreenh one eae eevee ee aaron 


The transcript filed on an appeal to the Supreme Court is limited in 


content by the Supreme Court rules; when those rules are ignored 
by the attorney requesting the transcript, the attorney will be 
taxed personally with the costs of its preparation. 

Pierce v. City of Ogallala ..............00-- Hebwie ka bioetes 


Courts are required to presume that a legislative body, in enacting 
ordinances, acted within its authority, and the burden rests on 
those who challenge their validity to show that, in the matter 
called in question, the action of the municipal authorities was 
arbitrary, unreasonable, and without substantial relation to 
public safety, health, morals, or general welfare. 

City of Lincoln v. Bruce ............ ce cee cece e eee eeeeeees 
The Supreme Court is not bound by the ground purportedly used 
by the trial court as the basis for granting summary judgment. 
Sommerfeld v. City of Seward 6... eee eee cece cette 
Where the record adequately demonstrates that the decision of a 
trial court is correct, although such correctness is based on a 
ground or reason different from that assigned by the trial court, 
the Supreme Court will affirm. 

Sommerfeld v. City of Seward ow ccc cece 
Prorok v. County of Custer... ... cece eee eee eens 
The court, not the jury, decides as a preliminary matter the extent 
to which a transaction is embodied in the writing. 

Cleasby v. Leo A. DalyCo. ooo. eee ccc cece eee eeee 
The county courts, in exercising exclusive original jurisdiction 
over estates, may apply equitable principles to matters within 
probate jurisdiction. 

InreEstate of Steppuhn ........... cece cece e cece eee eens 
Thecommon law and equity jurisdiction granted the district court 
by the Constitution cannot be legislatively limited or controlled. 
Inre Estate of Steppuhn 2.2.00... . cee eee ccc e eee cece eee 
In common law and equity actions relating to decedents’ estates, 
the county courts have concurrent original jurisdiction with the 
district courts. 

Inre Estate of Steppuhn ......... 2.2... eee eee cee eee 
The power to declare an act of the Legislature unconstitutional is a 
judicial power reserved solely to the courts and not to any other 
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public official. 

State ex rel. Wrightv. Pepper] ..........-.2--. cess seen eee 
When a cause is remanded with specific directions, the court to 
which the mandate is directed has no power to do anything but to 
obey the mandate. The order of the appellate court is conclusive 
on the parties, and no judgment or order different from, or in 
addition to, that directed by the appellate court can be entered by 
the trial court. 

Xerox Corp. v. Karnes... cece cece cece eee c sec eeeeseeceee 
Under Neb. Rev. Stat. § 29-1919 (Reissue 1979), on 
determination that a discovery order has not been complied with, 
the trial court has broad discretion to enter such other order as it 
deems just under the circumstances. 

Stat@v 2 Surber: . ccsiPiaess ct Gadetadsiae ote ls dude de bade 
The rules of this court require the district court to provide a court 
reporter whenever a litigant requests the presence of the court 
reporter. 

Kennedy v. Kennedy ............ eee eee cen e cece ern e neces 


Criminal Conversation 
A cause of action for criminal conversation exists in Nebraska. 


Criminal Law 
1. 


Vacek VAMOS) 2. ic.c cca. cele e ores eenneleve ep oreie isco see aS ienwlenee 


Three requirements must be satisfied to uphold a warrantless 
search and seizure from an automobile under the plain view 
doctrine. First, the police officer must lawfully make an “initial 
intrusion” or otherwise properly be in a position from which he 
can view a particular area. Second, the officer must discover the 
incriminating evidence “inadvertently,” i.e., he may not know in 
advance the location of the evidence and intend to seize it without 
obtaining a warrant, relying on the plain view exception only as a 
pretext. Finally, it must be “immediately apparent” to the police 
that the items they observe may be evidence of a crime, 
contraband, or otherwise subject to seizure. 

Statev. Hansen... ee eee cece center eeees 
In order to establish probable cause to associate property with 
criminal activity, all that is required is that the facts available to 
the officer would warrant a man of reasonable caution in the 
belief that certain items may be contraband or stolen property or 
useful as evidence of a crime; it does not demand any showing that 
such a belief be correct or more likely true than false. A “practical, 
nontechnical” probability that incriminating evidence is involved 
is all that is required. 

State vicHansen). «ee cico8 Sais as a So es er eee ase ee ees 
If probable cause justifies the search of a lawfully stopped vehicle, 
it justifies the search of every part of the vehicle and its contents 
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that may conceal the object of the search. 

State-v. Hansen: ) i225 sn cache Seek Rei et Me egesc tele Dar 
A party claiming that the sale of a controlled substance was 
exempt has the burden of proof that an exemption was applicable. 
State'v: Taylor. secede Ree bie cae wale ease wis Mane gees anahg ev 
Consent or reasonable mistake as to the age of the victim is not a 
defense to first degree sexual assault upon a child. 

Statevi Navarrete: o.isioa5 64 Sein tie es Balen teg ose tae tines 
Where a single act violates more than one statute, a prosecutor is 
free to prosecute under any statute he chooses, so long as the 
selection is not deliberately based upon an unjustifiable standard 
such as race, religion, or other arbitrary classification. 

State:v: Loschen: - 2+ sas ectacee be laaglk eee med selidedenies 
The factors to be considered in determining whether punishment 
is unconstitutionally cruel and unusual are (1) the gravity of the 
offense and the harshness of the penalty, (2) the sentences imposed 
on other criminals in the same jurisdiction, and (3) the sentences 
imposed for commission of the same crime in other jurisdictions. 
State VJLOSCHEN: 6 oe.0 4 ce4t had Sige See a Gia ee ORNS ees 
Statev. Michalski 2.0.0.0... . ec eee ccc ee eee eee eee ene 
Regardless of its severity, a sentence of imprisonment which is 
within the limits of a valid statute ordinarily is not a cruel and 
unusual punishment in the constitutional sense. 

Statée've-Loschen, . esting iescteeg.c alae siafese tenn ae Sate we ares 
The eighth amendment’s proscription of cruel and unusual 
punishment prohibits not only barbaric punishments but also 
sentences that are disproportionate to the crime committed. 
Statev. Michalski... 0... eee eee eee ete eee eee 
Legislatures are not required to select the least severe penalty 
possible, so long as the penalty selected is not cruelly inhumane or 
disproportionate to the crime involved. 

Statev. Michalski oo... ee eee cee eee eee e eee neces 
The intent with which an act is done is a mental process and may 
be inferred from the words and acts of the defendant and from the 
circumstances surrounding the incident. 

Statéev. Smith: © 4626.0 scwcpadse se weateslente shy o madsuliinaacets 
State VAEWING: © 12 sa ea es ae ih awe ee Os wits Sate 
A penal statute must be strictly construed, but should also be 
construed in the context of the object sought to be accomplished, 
the evils and mischiefs that are sought to be remedied, and the 
purposes for which it serves. 

Slate viBWing: (sccasahicies wee isA can dainesaeaeadeinntiedas 
StateviSchulz: -cs-oc0 Jace gheuvaenes boo ee eed ae ecbe gos 
The underlying purpose of Neb. Rev. Stat. § 28-907(1)(a) (Cum. 
Supp. 1984) is to prevent the public from willfully furnishing 
erroneous information to law enforcement officers and thus 
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interfering with the performance of their duties. 

Statevs Ewing) 22.63 ao.ostecsiene tes gs tet aah sidgiegte Reese 
The phrase “the investigation of an actual criminal matter” as 
used in Neb. Rev. Stat. § 28-907(1)(a) (Cum. Supp. 1984) requires 
that there be a legitimate and valid investigation of facts which 
could constitute a predicate criminal offense. 

State'vVEWing © s.c.o604 pire hs hase cous cba ek es oe Soe Sa 
Indigency, as used in Neb. Rev. Stat. § 29-1804.04 (Reissue 1979), 
means the inability to retain legal counsel without prejudicing 
one’s financial ability to provide economic necessities for one’s 
self or one’s family. 

State'v? Richteh (22s dcndhis Jogan ce tiad i doeetia: cies 
A defendant is entitled to be represented by counsel at all critical 
stages of a criminal proceeding against him, which includes the 
trial itself. 

State-v.Richter 9.5 cics.ds viene ee sake a eritnd ee lee nee bases 
Entitlement to the assistance of counsel and entitlement to the 
provision of counsel at public expense are different matters. 
State Richter veces Soaking place Merete Hes tag on St 
The requirement of Neb. Rev. Stat. § 29-1804.05 (Cum. Supp. 
1984) is that before counsel be provided at public expense for a 
criminal defendant, there be a “reasonable inquiry to determine” 
the defendant’s “financial condition.” 

StateV: RICHER: i sieges view i-ienn vere ae eae wee ee: 
In determining whether a criminal defendant is indigent as the 
term is used in Neb. Rev. Stat. § 29-1804.04 (Reissue 1979), a 
court is to consider the seriousness of the offense; the defendant’s 
income; the availability to the defendant of other resources, 
including real and personal property, bank accounts, Social 
Security, and unemployment or other benefits; normal living 
expenses; outstanding debts; and the number and age of 
dependents. 

State'v:-Richter <.40s yee Mess 0 S55 eS oa na eayewuee case 
The exercise of the right to the assistance of counsel is subject to 
the necessities of sound judicial administration and requires a 
balancing of a criminal defendant’s right to a reasonable 
opportunity to prepare for trial and to consult counsel with the 
necessity for the orderly and prompt disposition of cases in the 
orderly course of the administration of justice. 

State-ve Richter 24 c04. cide eben dad beu cat aw ee eedscee ns 
Where a criminal defendant is financially able to engage an 
attorney, he may not use his neglect in hiring one as a legitimate 
reason for delay. 

Stdte'v: Richtef. oscc53.c.naetn denied eeted ana dba aes 
The instruction previously authorized by State v. Goff, 174 Neb. 
548, 118 N.W.2d 625 (1962), requiring a jury to consider an 
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undercover agent’s testimony with care greater than that given a 
disinterested witness’ testimony, is disapproved and has been 


943 


supplanted by NJ] 1.41 concerning a witness’ credibility and . 


weight to be given a witness’ testimony. 

State v: Fletcher. © ss6030 csc csu.nes te cee ee eteane ota wslmes 
The general rule which is followed by the Supreme Court is that 
where the several offenses charged in a multicount indictment or 
information involve factual variations, such as different times, 
dates, places, property, or victims, the finding on one count will 
not ordinarily be held inconsistent with that on any other count. 
Statev. Fletcher: cds eye ee ash ened ties well one Deca Sae08 


Where a single offense may be committed in a number of different 
ways and there is evidence to support each of the ways, the jury 
need only be unanimous in its conclusion that the defendant 
violated the law by committing the act and need not be unanimous 
in its conclusion as to which of several consistent theories it 
believes resulted in the violation. 

State'v:.Parker™ ¢:22.3cececinninseega doe denteggeteias dees class 


Where a single crime may be committed under a number of 
different theories, the defendant is not entitled to an instruction 
that in order for the defendant to be found guilty, the jury must be 
unanimous with regard to any one theory or the jury must find the 
defendant not guilty. 

Statevi Parker? e..cievon ie taeltee be oa ee eats Sia ates 


An investigatory stop must be justified by some objective 
manifestation that the person stopped is, or is about to be, 
engaged in criminal activity. 

Fulmer:y. Jens@n). scs.c00c seared seed ee ee ease eas 
The time within which an instate prisoner must be tried under 
Neb. Rev. Stat. §§ 29-3801 to 29-3809 (Cum. Supp. 1984) begins 
to run after the county attorney for the county in which an 
indictment, information, or complaint is pending receives notice 
from the Department of Correctional Services of the prisoner’s 
request for a final determination of a pending Nebraska 
indictment, information, or complaint. 

State'Vi Soule: | -sccccuaeeeantiedndsdadeat Maugr shiwaweaseias 


A continuance granted at an instate prisoner’s request in the 
county court where a complaint is pending against such a prisoner 
operates to extend the time within which such a prisoner must be 
brought to trial under Neb. Rev. Stat. § 29-3805 (Cum. Supp. 
1984). 

State-v: Soulé: 2.0025 Fid tae nese eae ees dae 
Restitution imposed under Neb. Rev. Stat. § 28-427 (Reissue 
1979) is not a criminal penalty to be imposed as punishment for 
the crime, but is in the nature of acivil or administrative penalty or 
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sanction. 
Statev. Holmes 26 céieddeva vee od cabbie cawbava a ee ceednns 


Restitution differs from forfeiture in that it is unnecessary to 
identify money found in the possession of the defendant as the 
money received by the defendant from a particular sale of drugs. 
State-v. HOMES: aici occas eats wae aoaw eb wae ewan 


An order under Neb. Rev. Stat. § 28-427 (Reissue 1979) that the 
defendant make restitution creates a debt in favor of the State 
which can be satisfied from any funds belonging to the defendant. 
Statevi Holes ic iceeeccsedugs o0e-ee OS Shas eee bee bee OF 
An order for restitution under Neb. Rev. Stat. § 28-427 (Reissue 
1979) may be made at the time of the sentencing, but there is no 
statutory requirement that it be made at that time, and it is not a 
part of the sentence. 

StatevVi Holmes? ss cciie ee bin Hi 44 Aa Aah Rewer ds 


The rule as to admission of evidence of other crimes or acts is one 
of relevance. 

StatéVisMOore- cacsie dee eka G hd ee wis had dla Metal oa 
In determining the sufficiency of the evidence to sustain a criminal 
conviction, this court does not resolve conflicts in the evidence, 
pass upon the credibility of witnesses, determine the plausibility 
of explanations, or weigh the evidence, and a verdict rendered 
thereon must be sustained if, taking the view of such evidence 
most favorable to the State, there is sufficient evidence to support 
it. 

State:-VeSurber -.c44sasseeecoas wen Sahay en ie ata aan ee 
Theft by receiving stolen property consists of receiving, retaining, 
or disposing of stolen movable property of another knowing or 
believing that it has been stolen, unless the property was received, 
retained, or disposed of with intention to restore it to the owner. 
State viHolman® (aie des eee eae eee Des wea ee wh winds 


The test for determining the effectiveness of counsel in a criminal 
prosecution is whether trial counsel performed at least as well as a 
lawyer with ordinary training and skill in the criminal law in his or 
her geographical area and conscientiously protected the interests 
of the client. 

Statev: Havlat vcccicicte ees ein eet eet as Cand dee Toe 


Where one deliberately pursues a course to voluntarily become 
intoxicated, there is little that can be said in his behalf in 
mitigation of the crime or the punishment. 

State. Turner: aa.icaviee dec cee naan eed bile ohne ees eens 
The lives and property of the public are entitled to protection 
against the criminal conduct of those who become voluntarily 
intoxicated. 

StateVeTUMMer + Aird Sek Seeds bee aie etl 


629 


629 


629 


706 


714 


730 


845 


852 


Crops 


INDEX 


Experienced grain producers who regularly grow and market grain on 


Damages 


1. 


the open market as the principal means of providing for their 
livelihood, and by reason of such occupation have acquired and 
possess knowledge or skill peculiar to the practices and operations 
of grain marketing, are merchants within the meaning of Neb. 
U.C.C. §§ 2-104 and 2-201 (Reissue 1980). 

Agrex; Iné..¥;Schrant=\ | o-.0.64e0tcsisees neha caaigard Gees 


Any action to recover damages based on alleged professional 
negligence shall be commenced within 2 years next after the 
alleged act or omission providing the basis for such action. 
Suzukiv. Holthaus 2.0... cece cece ce eee eens 
A cause of action for damages for professional negligence accrues 
at the time of the act or omission causing the injury. 

Suzukiv. Holthaus 22.2... ccc cece eet eeeee ne reeceeeee 
All damages, present or prospective, which are caused by the 
exercise of eminent domain must be compensated and recovered 
in the original condemnation proceeding. A final award in a 
condemnation proceeding for the acquisition of a right-of-way is 
conclusive upon the parties thereto as to all matters necessarily 
within the issues joined, although not formally litigated. 
Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
Damages recoverable in a condemnation case are determined by 
the extent of the taking and a condemner’s rights actually 
acquired, not by a condemner’s use resulting from less than full 
exercise of a right acquired by eminent domain. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
A promissory stipulation not contained in the condemner’s 
petition cannot affect the extent of the taking or the amount of the 
damages to be awarded. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
Testimony offered by a condemner to diminish the taking stated in 
the condemnation petition or to describe anything less than full 
exercise of rights acquired by eminent domain is irrelevant to the 
question of damages caused by the condemner’s appropriation. 
Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
If the separate and independent acts of negligence by different 
persons combine to produce a single injury, each participant is 
liable for the damage, although one of them alone could not have 
caused the result. ; 

London v. Stewart «0... eee cece eee cece ens 
In an alienation of affections case, the plaintiff is entitled to the 
damages which are the natural, probable consequence of the act 
complained of. 

Vacek VO AMES. hs iidties caste dee e eval o ieee ea ee Caos 
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There is no mathematical method or formula for determining 
appropriate compensation in an alienation of affections case. 
Vacek'VAMES. eickcunscsnile seed e dae mages enews ae 3)ee¥/s 
One seeking recovery in a contract action has the burden of 
proving damages with as much certainty as the case permits. 

Lis v. Moser Well Drilling & Serv. 2.2... eee cece eee eee 
If aconstruction contract is substantially performed, the damages 
which the owner suffers because of defective workmanship or the 
use of unsuitable materials are measured by the reasonable cost of 
remedying the defects, if remediable; if the defects are not 
remediable without reconstruction of or material injury to a 
substantial portion of the improvement, the damages are 
measured by the difference between the value of the improvement 
as constructed compared to what its value would have been if 
constructed according to the contract. : 

Lis v. Moser Well Drilling & Serv. «0.20... cece ee ec cee eee 
Proof of damages to a mathematical certainty is not required; the 
proof is sufficient if the evidence is such as to allow the trier of fact 
to estimate the actual damages with a reasonable degree of 
certainty and exactness. 

Lis v. Moser Well Drilling & Serv.  ......... cece cc eee eee 
Not only does Neb. U.C.C. § 9-504(3) (Reissue 1980) and the 
requirement that a security interest must be sold in a commercially 
reasonable manner affect the right of a creditor to obtain a 
deficiency judgment but, likewise, the failure to sell a security 
interest in a commercially reasonable manner affords to a debtor 
the right to sue for damages for any surplus which the debtor does 
not realize by reason of the creditor’s having failed to dispose of 
the property in a commercially reasonable manner. 

Chadron Energy Corp. v. First Nat. Bank ................-5 
Even though a sale may produce a surplus, if in fact a sale ina 
commercially reasonable manner would have produced a larger 
surplus, the failure of the debtor to sell the security in a 
commercially reasonable manner has caused the debtor damages 
which the debtor has a right to recover in a proper action. 
Chadron Energy Corp. v. First Nat. Bank ................0 
The measure of damages for conversion is the market value of the 
converted property at the time of the conversion. 

Chadron Energy Corp. v. First Nat. Bank ..............002- 


Debtors and Creditors 


1. 


Without qualifying any other statutory right to setoff or lien and 
subject to any contractual provision, if a party toa multiple-party 
account is indebted to a financial institution, the financial 
institution has a right to setoff against the account in which the 
party has a present right of withdrawal. The amount of the 
account subject to setoff is that proportion to which the debtor is 
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beneficially entitled, and in the absence of proof of net 
contributions, to an equal share with all parties having present 
rights of withdrawal. 

Uttecht v. Norwest Bank of Norfolk ............ 0. eee ee aes 


Under Neb. Rev. Stat. § 30-2713 (Reissue 1979) and in the absence 
of an agreement otherwise providing, a bank can set off the debt 
of a depositor having an account with the bank, but only to the 
extent of the debtor’s present beneficial interest in that account. 
When there is a joint account and proof of net contributions, the 
amount of the debtor’s beneficial interest in such joint account is 
determined by the net contributions rule required by Neb. Rev. 
Stat. §§ 30-2703(a) and 30-2701(6) (Reissue 1979). 

Craig v. Hastings State Bank... 1... e eee cee eee 


Under the net contributions rule of Neb. Rev. Stat. § 30-2703(a) 
(Reissue 1979) and in the absence of an agreement otherwise 
providing, if it is established that a nondebtor party to the account 
has funded all or part of the beneficial interest in an account, a 
bank has no right of setoff against the beneficial interest 
contributed by the nondebtor depositor. 

Craig v. Hastings State Bank 2.1... eee ccc eee ee 


In the absence of an agreement otherwise providing, if a person 
has a present right to withdraw funds from a joint account and is 
indebted to the financial institution where the account is 
maintained, the financial institution has a right to set off against 
such indebtedness the debtor’s beneficial interest in the account as 
determined by the net contributions rule of ownership in 
accordance with Neb. Rev. Stat. §§ 30-2703 and 30-2701(6) 
(Reissue 1979). 

Craig v. Hastings State Bank ................-.05- Sane alates 


An action to declare a conveyance fraudulent as to a creditor 
invokes equity jurisdiction of a court. On appeal an equitable 
action for declaration of a fraudulent conveyance is a trial of 
factual questions de novo on the record, subject to the rule that 
where credible evidence is in conflict on material issues of fact, the 
Supreme Court will consider the fact that the trial court observed 
the witnesses and accepted one version of the facts over another. 

Gifford-Hill & Co. v. Stoller... 1. eee ee eee cee ees 


Under Neb. Rev. Stat. § 36-401 (Reissue 1978), the burden of 
proof is on a creditor to prove, by clear and convincing evidence, 
that a debtor intended to hinder, delay, or defraud the creditor by 
an alleged fraudulent conveyance. 

Gifford-Hill & Co. v. Stoller 1... eee eee eee eee eee eee 


Regarding intent to hinder, delay, or defraud required under Neb. 
Rev. Stat. § 36-401 (Reissue 1978), intent, as any other subjective 
state or mental element, may be proved by circumstantial or direct 
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evidence. 

Gifford-Hill & Co. v. Stoller 2... cece eee eee eee ee 
Good faith, among other characteristics, encompasses an absence 
of or freedom from intent to defraud. A lack of good faith is 
demonstrated by a transferee’s participation in a plan to hinder 
creditors, even though the transfer may be supported by adequate 
consideration. . 
Gifford-Hill & Co. v. Stoller... eee eee eens 
In the case of intent established under Neb. Rev. Stat. § 36-401 
(Reissue 1978), consideration given by the grantee or transferee 
becomes immaterial and does not preclude a finding that a debtor 
intended to hinder, delay, or defraud a creditor, lest the law 
approve acquisition of property tainted with fraud. Adequate 
consideration given by a grantee with fraudulent intent will not 
sustain a conveyance against a creditor’s claim to set aside a 
transaction pursuant to § 36-401. 

Gifford-Hill & Co. v. Stoller 2.0... ee eee eee 
Accepting payments late does not discharge the guarantor unless 
such late payments are due to an extension agreement entered into 
between the creditor and the debtor, supported by valid 
consideration and binding on the parties. 

Murphy v. Stuart Fertilizer Co. oo... keene ees 


Decedents’ Estates 


1. 


The county courts, in exercising exclusive original jurisdiction 
over estates, may apply equitable principles to matters within 
probate jurisdiction. 

Inre Estate of Steppuhn ........ 0.0. cece cee eee eee eee 
In common law and equity actions relating to decedents’ estates, 
the county courts have concurrent original jurisdiction with the 
district courts. 

Inre Estate of Steppuhn ......... cece ee eee cee neta 
Neb. Rev. Stat. § 30-2316 (Reissue 1979) provides that the parties 
to a valid antenuptial agreement may waive the right to elect a 
share of both real and personal property of a deceased spouse. 
Inre Estate of Peterson... ccc cece e eee eee eee 
The effect of an antenuptial contract in which the parties agree to 
be bound by present and future laws is to be determined by the 
statutes in effect at the time of the death of the party to the 
agreement whose estate is attempting to effectuate the agreement. 
Inre Estate of Peterson... 6... eee cc ce cence eee enee 
For good cause shown, an order in a formal testacy proceeding 
may be modified or vacated within the time allowed for appeal. 
Neb. Rev. Stat. § 30-2437 (Reissue 1979). 

In re Estate of Christensen ............ ccc cece ecec eee eeees 
For the purpose of Neb. Rev. Stat. § 30-2437 (Reissue 1979), 
“good cause” means a logical reason or legal ground, based on 
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fact or law, which justifies the modification or vacation of an 
order. 

Inre Estate of Christensen ......... cece cette eee eee eee 
In determining whether to grant a motion to set aside an order 
admitting a will to probate, a court should consider whether 
neglect is excusable, whether a movant has alleged a meritorious 
objection to admission of a will to probate, and whether prejudice 
results from setting aside the probate order. 

Inre Estate of Christensen ........ 0... cee ee eee ee eee eee 


Declaratory Judgments 
Where the existence of an overpayment is dependent upon an 


Demurrer 


1. 


interpretation of a statute and there is a reasonable dispute over its 
meaning so as to require a suit for declaratory judgment in order 
to clarify it, a claim based upon such a determination cannot be 
said to be liquidated and no prejudgment interest would be 
allowed. 

Hillv. Cityof Lincoln oo... ee ccc ee ee tees 


An objection that there is another case pending between the 
parties for the same cause may be raised by demurrer to a petition, 
but only when the pendency of the other action is shown on the 
face of the petition. 

Kash v. McDermott & Miller ....... ccc cece eee teens 
A demurrer and a plea in abatement are different with respect to 
the role of evidence in the proceedings. 

Kash v. McDermott & Miller 2.0... cece ec cece eee ene 
Where the petition fails to state facts sufficient to constitute a 
cause of action, the petition is subject to a demurrer. 

Utsumi v. City of Grand Island ......... cee ee eee eee eee eee 


Directed Verdict 


I. 


On a motion for directed verdict the moving party is deemed to 
have admitted as true all the relevant evidence received which is 
favorable to the party against whom the motion is directed, and, 
further, the party against whom the motion is directed is entitled 
to the benefit of all proper inferences which can reasonably be 
deduced from such evidence. 

Fuel Exploration, Inc. v. NOVOtNY «0... eee eee eee eens 
A party against whom a motion for directed verdict is aimed is 
entitled to have every controverted fact resolved in his favor and 
to have the benefit of every inference that can reasonably be 
deduced from the evidence. A court should not decide an issue as a 
matter of law unless the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion therefrom. 
Foltz v. Northwestern Bell Tel. Co. oo... eee eee eee ee 
Cleasby v. Leo A. Daly Co. 21... eee cece ere eee nee 
Bernadt v. Suburban Air, Inc. «0... 2. 2c. eee cee ene 
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A motion fora directed verdict must, for the purpose of decision 
thereon, be treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against whom 
the motion is directed. Such party is entitled to have every 
controverted fact resolved in his favor and to have the benefit of 
every inference that can reasonably be deduced from the evidence. 
Cleasby v. LeoA. DalyCo. «1... cece cece eee e ee eees 
Mitchell v. Kesting «0... eee cece ee cc cette eee ce eees 
Bernadt v. Suburban Air, Inc... 00... eee ee eee eee ee eee eee 
Poppe v. Petersen 6... ccc cee cece cere tween eeeee 
Ordinarily, the questions of negligence, contributory negligence, 
and assumption of risk are for the jury, but where the facts 
adduced with respect to those questions are such that reasonable 
minds can draw but one conclusion therefrom, a directed verdict 
is proper. 

Utsumi v. City of GrandIsland  .......... 00... ec cece ec eeee 
Where the cause of an accident is controverted, the physical facts 
must indisputably demonstrate that a party alleged to have caused 
the accident did in fact cause the accident before a verdict can be 
directed against that party. 

Poppe. VcPetersem: . isch ccsiiaie edith apo dota dite bute po eees 


Disciplinary Proceedings 


Divorce 


1. 


In a disciplinary proceeding the determination as to whether 
discipline should be imposed and what discipline is appropriate is 
made upon a de novo review of the record. 

State ex rel. NSBA v. Kelly 0.02. ccc cece eens 
In a disciplinary proceeding the charges must be established by a 
clear preponderance of the evidence. 

Stateex rel. NSBA v. Kelly 0... cece eee ec e nee 
Implicit in the oath of an attorney and in the license to practice law 
are the requirements of proper demeanor and restraint from 
practices which serve to discredit the legal system. 

State ex rel. NSBA v. Kelly 0... ccc ec cece ete e eee 
Conduct which brings reproach upon the legal profession 
constitutes grounds for discipline. 

Stateex rel. NSBA v. Kelly oo... eee ce ccc cece cece eee 
The nature and extent of discipline to be imposed is determined by 
aconsideration of the nature of the offense, the need for deterring 
others, the maintenance of the reputation of the bar as a whole, 
the protection of the public, the attitude of the offender generally, 
and his present or future fitness to continue in the practice of law. 
Stateex rel. NSBA v. Kelly oo... ccc cece eee ence eee 


For good cause shown, in proceedings to dissolve a marriage, 
where paternity of a child affected by the dissolution proceedings 
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is an issue to be resolved, blood group testing and other 
information bearing upon paternity of the child are proper areas 
for discovery under the Nebraska Discovery Rules (rev. 1983). 
Younkin v. Younkin 6... .. eee cece ee cette eee teense 
In a proper case the proceeds from the settlement of a personal 
injury claim may be considered to be a part of the marital estate. 
Maricle v. Maricle  .......... cece acces eee e teen eee eteeenee 


Double Jeopardy 


1. 


Due Process 
1. 


For an information to be sufficient it must inform the accused, 
with reasonable certainty, of the charge being made against him in 
order that he may prepare his defense thereto and also be able to 
plead the judgment rendered thereon as a bar to a later 
prosecution for the same offense. 

State ve McGee. aa cde cagiies bnsd esene Aci eeevaeaeebs 
An indictment or information alone need not be full protection 
against double jeopardy, because a defendant may allege and 
prove facts outside the record in support of a plea of former 
adjudication. 

Statevi:McGee? * vacattan tacedenes yin wean dy eee 


A driver’s license is an “entitlement,” the revocation or 
suspension of which requires procedural due process guaranteed 
by the fourteenth amendment. 

State v. Michalski, 2.0... ... cece eee e eee e neues 
Because the right to travel has been characterized as fundamental, 
courts examine statutes impairing that right using the strict 
scrutiny standard of review. 

State v. Michalski 6.1... eee eee eect teen eneee 
Although a defendant is entitled to due process upon sentencing, 
the Constitution does not require that he be given the full panoply 
of rights accorded when the issue is guilt or innocence. 

State: Millet ev sicatiewe tein dies Gea ee aa cals eeu ales cde 
Due process safeguards must be observed when a new charge 
leading to magnified criminal punishment is made in an enhanced 
sentence proceeding. 

Statev;,Miller’ ie ceadatraeDads heb ated ccambledusd voles ne 


Effectiveness of Counsel 


1. 


The test for determining the effectiveness of counsel in a criminal 
prosecution is whether trial counsel performed at least as well asa 
lawyer with ordinary training and skill in the criminal law in his or 
her geographical area and conscientiously protected the interests 
of the client. 

StatevHavlat: <c.oes sieeve passe Gal acaantedas ciate 
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The person challenging the competency of counsel has the burden 
of proof to establish the counsel’s incompetence. 

State-v: Havlat® - 02.2 £25. 92oreo eer accctiaid cessed 00 sto BORG RE eS 
Where one maintains that counsel was inadequate or ineffective, 
one must also show how or in what manner that alleged 
inadequacy prejudiced the defendant. 

States Havlat. -iitcsienandacu tanh aciaavinad seta teatcdness 


Eminent Domain 


As 


All damages, present or prospective, which are caused by the 
exercise of eminent domain must be compensated and recovered 
in the original condemnation proceeding. A final award in a 
condemnation proceeding for the acquisition of a right-of-way is 
conclusive upon the parties thereto as to all matters necessarily 
within the issues joined, although not formally litigated. 
Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
Damages recoverable in a condemnation case are determined by 
the extent of the taking and a condemner’s rights actually 
acquired, not by a condemner’s use resulting from less than full 
exercise of aright acquired by eminent domain. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........:.. 
A promissory stipulation not contained in the condemner’s 
petition cannot affect the extent of the taking or the amount of the 
damages to be awarded. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
Testimony offered by a condemner to diminish the taking stated in 
the condemnation petition or to describe anything less than full 
exercise of rights acquired by eminent domain is irrelevant to the 
question of damages caused by the condemner’s appropriation. 
Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
It is a principle of law, or a “presumption,” in eminent domain 
that a condemner will exercise all rights acquired and use the 
property appropriated to the full extent. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 


Employer and Employee 


1. 


The refusal of an employer to allow an employee to perform the 
duties required of him by his employment amounts to his 
dismissal from such employment. 

Cleasby v. Leo A. Daly Co. oo. c cece eee ec eee eee ee 
In a personal service contract there is an implied condition that the 
employee will be able to perform at the time stipulated for 
performance. 

Cleasby v. LeoA. Daly Co. oo... cece cee eee ence eee 


Equal Opportunity 
Within the meaning of Neb. Rev. Stat. § 48-1120 (Reissue 1984), there 


has been no entry of the order of the Nebraska Equal Opportunity 
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Commission until the date that written evidence of that order has 
been prepared, authoritatively signed, and placed of record in the 
public files of such commission. 

Lincoln Co. Sheriff’s Officev. Horne ............- ee eee 


Equal Protection 


1. 


Equity 


Estoppel 


Equal protection guarantees that similar persons will be dealt with 
similarly by the government. 

State.v;-Michalskiv 250 ssecciae sje. 6 38 tare Seeds cages eles e nd 
The standard of review used by courts when reviewing statutes 
challenged on equal protection grounds depends upon the nature 
of the classification and the rights affected. 

State v. Michalski... oo. ee eee ee eee eee e reer eecseeee 


An action to determine the interests of adverse parties in a fund 
held by a stakeholder is equitable in nature. 

Smith v. Baker’s Local No. 433 WelfareFund ............... 
The county courts, in exercising exclusive original jurisdiction 
over estates, may apply equitable principles to matters within 
probate jurisdiction. 

InreEstate of Steppuhn ......... 2... eee eee eee eee eee 
The common law and equity jurisdiction granted the district court 
by the Constitution cannot be legislatively limited or controlled. 
Inre Estate of Steppuhn .............- cece cece eee eee eee 
In common law and equity actions relating to decedents’ estates, 
the county courts have concurrent original jurisdiction with the 
district courts. 

Inre Estate of Steppuhn ......... 0. eee eee ce eee eee eens 
An action for reformation is equitable in nature. 

Ridenour v. Farm Bureau Ins. Co. «1.6... 00. e cece cece eens 
The Nebraska Supreme Court reviews equitable matters de novo 
on the record, taking into consideration the fact that the trial 
court saw and heard the witnesses and accepted one version of the 
facts rather than another. 

Ridenour v. Farm Bureau Ins. Co... 2. ee eee cee eee 
An action to declare a conveyance fraudulent as to a creditor 
invokes equity jurisdiction of a court. On appeal an equitable 
action for declaration of a fraudulent conveyance is a trial of 
factual questions de novo on the record, subject to the rule that 
where credible evidence is in conflict on material issues of fact, the 
Supreme Court will consider-the fact that the trial court observed 
the witnesses and accepted one version of the facts over another. 
Gifford-Hill & Co. v. Stoller 2... ccc ccc cece eee neces 


Equitable estoppel is the effect of the voluntary conduct of a party 


whereby he is absolutely precluded, both at law and in equity, 
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from asserting rights which might perhaps have otherwise existed, 
either of property, of contract, or of remedy, as against another 
person who in good faith relied upon such conduct and has been 
led thereby to change his position for the worse, and who on his 
part acquires some corresponding right either of property, of 
contract, or of remedy. 

Stratman v.Hagen ... eke ec ccc cece ec cee eee eeee 


The presumption that a party lacking memory of an accident 
exercised reasonable care for his own safety has no probative 
force, is a mererule of law, obtains only in the absence of direct or 
circumstantial evidence justifying an inference on the subject, and 
disappears when evidence is produced. 

Oldenburg v. State 6... cee eee eect eee eeee 
The admission of irrelevant evidence is not reversible error unless 
there is prejudice to the defendant or heis prejudiced from having 
a fair trial. 

Statev. Broomhall 6... 1... eee eee eee e eee 
A claimant is not permitted to thrust his lack of knowledge into 
litigation as a foundation or condition necessary to sustain a claim 
against another while simultaneously retaining the lawyer-client 
privilege to frustrate proof of knowledge negating the very 
foundation or condition necessary to prevail on the claim 
asserted. 

League Vi Vanice:: acces lesen MS cceeie's Pieced ae tates 
In testing the sufficiency of the evidence to support the findings of 
fact made by the Nebraska Workmen’s Compensation Court after 
rehearing, every controverted fact must be resolved in favor of the 
successful party, and the successful party is given the benefit of 
every inference that can reasonably be drawn from the evidence. 
Wilson v. Cityof North Platte ........ 0... ccc eee eee ee 
Three requirements must be satisfied to uphold a warrantless 
search and seizure from an automobile under the plain view 
doctrine. First, the police officer must lawfully make an “initial 
intrusion” or otherwise properly be in a position from which he 
can view a particular area. Second, the officer must discover the 
incriminating evidence “inadvertently,” i.e., he may not know in 
advance the location of the evidence and intend to seize it without 
obtaining a warrant, relying on the plain view exception only as a 
pretext. Finally, it must be “immediately apparent” to the police 
that the items they observe may be evidence of a crime, 
contraband, or otherwise subject to seizure. 

Statev. (Hansen 902 ei.csieict i aatedls dre Petews Pea ciewey ded enners aac 
In order to establish probable cause to associate property with 
criminal activity, all that is required is that the facts available to 
the officer would warrant a man of reasonable caution in the 
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belief that certain items may be contraband or stolen property or 
useful as evidence of a crime; it does not demand any showing that 
such a belief be correct or more likely true than false. A “practical, 
nontechnical” probability that incriminating evidence is involved 
is all that is required. 

State'vi Hansen’ gov ecic tala. oe ed ede te ONAN SEER 
If probable cause justifies the search of alawfully stopped vehicle, 
it justifies the search of every part of the vehicle and its contents 
that may conceal the object of the search. 

State-V.c Hansen. ies sccdes Sonne g eine ols bseea Dove eed eee wa ET OD 
In determining whether the custody of a minor child should be 
changed, the evidence of the custodial parent’s behavior during 
the year or so before the hearing on the motion to modify is of 
more significance than the behavior prior to that time. What we 
are interested in is the best interests of the child now and in the 
immediate future, and how the custodial parent is behaving now is 
therefore of greater significance than past behavior when 
attempting to determine the best interests of the child. 

Riddlev. Riddle 6... cece cece eee ene eee 
Kennedy v. Kennedy ...... 0. ee eee eee e eect etter etree 
Tape recordings of relevant and material conversations are 
admissible as evidence of such conversations and in corroboration 
of oral testimony of the conversations, provided proper 
foundation is laid. 

StateV. Taylor, i disaedcgiareg eietis csieled eesck owe nlerensie BR renonesa 
A recording is admissible unless the unintelligible portions of the 
tape recording are so substantial as to render the recording as a 
whole untrustworthy. 

State. Vs TWaylone ic siesta lesa ale sesiareras acess VA ae eveler geld aie Wee Naiane 
For good cause shown, in proceedings to dissolve a marriage, 
where paternity of a child affected by the dissolution proceedings 
is an issue to be resolved, blood group testing and other 
information bearing upon paternity of the child are proper areas 
for discovery under the Nebraska Discovery Rules (rev. 1983). 
Younkin v. Younkin oo... ee eee eee eee eens 
Error in the ruling on a plea in abatement challenging the 
sufficiency of the evidence at the preliminary hearing is cured by a 
verdict of guilty if the evidence at trial is sufficient to sustain a 
finding of guilt beyond a reasonable doubt. 

State'viNavarrete. co os. ie Qectad ek stad Rate de eevee sO RE A are eo 
A jury may consider the physical appearance of the defendant 
together with other circumstances in determining his age. 

State-vi Navarrete: vice. cec sid ncdee Ss cascade ds comnd ta dieses 
Any matter admitted under Rule 36 of the Nebraska Discovery 
Rules, promulgated by the Nebraska Supreme Court on January 
1, 1983, is conclusively established unless the court on motion 
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permits withdrawal or amendment of the admission. 

Macklem v. Valley Bank of UnionCounty”................. 
Marginally relevant evidence which is outweighed by the danger 
of unfair prejudice, confusion, or misleading the jury should be 
excluded. 

London:v.St€wart: 66 isso visa 8d iva 6 oven dineaes ava bee 
Where the evidence is conflicting as to the negligence of a party 
and the proximate cause of an accident, those issues must be 
submitted to the jury. 

London v. Stewart 6... eee cece ccc cece tence ne eeees 
Ina bench trial, that is, all factual determinations made by a judge 
and not by a jury, we apply the principle or “presumption” that 
the trial court will consider only relevant and otherwise admissible 
evidence so that an erroneous admission of evidence during a 
bench trial will not result in a reversal, if there is relevant and 
admissible evidence to sustain the trial court’s judgment. The 
foregoing principle, likewise, applies to a rehearing before the 
Nebraska Workmen’s Compensation Court. 

Gibson v. Cityof Lincoln oo... eee cece eee eet nes 
in an alienation of affections case, evidence as to the defendant’s 
income and financial condition may be admissible as proof as to 
how the alienation was accomplished. : 

Vacek Vic AMesS as casings cuaieteae eee sacar Milenko he 
To obtain reformation the evidence must be clear, convincing, and 
satisfactory. 

Ridenour v. Farm Bureau Ins.Co. 2... .. cece eee eee eee 
Clear, convincing, and satisfactory evidence is present when there 
has been produced in the trier of fact a firm belief or conviction 
that a fact to be proved exists. 

Ridenour v. Farm Bureau Ins. Co... ... cee cece ete e eee 
Neb. Rev. Stat. § 28-321(2) (Cum. Supp. 1984) excludes evidence 
of a victim’s past sexual behavior unless evidence offered by the 
defendant at an in camera hearing shows that (1) the victim’s past 
sexual behavior with anyone other than the defendant has some 
bearing on the question whether the defendant is the source of 
physical evidence in the prosecution for sexual assault or (2) the 
victim’s past sexual behavior with a defendant is related to the 
issue of the victim’s consent to the sexual act involved in the 
prosecution of the defendant, provided that such evidence 
demonstrates some reasonably associative relationship between 
the victim’s past sexual behavior and the sexual act for which the 
defendant is prosecuted and, further provided, that such evidence 
shows a victim’s pattern of conduct or behavior which may be 
construed as consent to the sexual act charged against the 
defendant. 

State v. Hopkins: ccceccie esd tee caa a oa a ee eee 


265 


265 


304 


333 


353 


353 


22. 


23. 


24. 


25. 


26. 


27. 


28. 


INDEX 


Admissibility of evidence concerning a victim’s past sexual 
behavior with a defendant is controlled by Neb. Rev. Stat. 
§ 28-321(2)(b) (Cum. Supp. 1984), which is a statutory species of 
relevant evidence and permits evidence of a victim’s prior sexual 
relations with a defendant when such evidence is offered by the 
defendant on the issue of whether the victim consented. 

State'v Hopkins. eas cee cae es cosine tie lele sins Sew aie ne wees 
For the purposes of Neb. Rev. Stat. § 28-321(2)(b) (Cum. Supp. 
1984), in order that a victim’s past consensual sexual behavior 
with a defendant be admitted as evidence relevant to a charge of 
sexual! assault, the defendant must, by offer of proof at the in 
camera hearing, adduce some evidence tending to prove a 
defendant’s claim that the victim consented to the sexual act which 
is the subject of the prosecuted charge against the defendant. 
Statevi-Hopkins? vscssawe dasa vei date eae hatin ceded 
Although evidence of a victim’s past sexual behavior may be 
admissible under Neb. Rev. Stat. § 28-321(2)(b) (Cum. Supp. 
1984) on the issue of consent, the trial court, nevertheless, may 
apply the balance found in Rule 403 of the Nebraska Evidence 
Rules (Neb. Rev. Stat. § 27-403 (Reissue 1979)), that is, exclusion 
if the probative value of the otherwise relevant evidence is 
substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. 

Statev. Hopkins ....... ccc eee cece teen eee neeeenenee 
As a general rule, it is not prejudicial error to admit evidence 
which is simply cumulative of other competent evidence. 
StateivSmith: cic ves sie viata hte ieee ean ate dig Ms bal Sista. 2 
The intent with which an act is done is a mental process and may 
be inferred from the words and acts of the defendant and from the 
circumstances surrounding the incident. 

State VSmith. acc kas ece eee hewdaia e oid Saeed wits eae ade as 
If a sufficient record exists which establishes the grounds for the 
revocation of probation by clear and convincing evidence, such 
revocation need not be reversed solely and only on the ground 
that, through inadvertence, a complete record of the revocation 
hearing was not preserved. 

State:v.: Schulz: “22.200 8.0 Shianetwesl eroreeee tes eed naane 
It is the province of the trial court, not the jury, to determine the 
admissibility of evidence. Once the trial court has made a 
determination as to admissibility, the jury is not required to 
reexamine that ruling. 

State VieHarrisom: ccc cage dasa Pins ie Bae aad pene shes 
Statev..Norfolk: -ssdewctncscetigendaweeiies eae de ea eid a 
State. vs TUG er: rif ere asses a oh eRe hae takes g wee elas Nera bras 8B Sie ohne tet 
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It is the jury’s province to weigh the evidence and judge the 
credibility of witnesses and their testimony. The jury has the right 
to credit or reject any part or the whole of the testimony heard. 

Statev. Harrison ......... ccc cece creer tee te eeees 


A requested jury instruction which directs the attention of the jury 
to and unduly emphasizes a part of the evidence is erroneous and 
should be refused. 

Statev. Harrison: vsacrtsdaekinw fei Sas eS obo eee dee beeiee 


A declaration offered to show the defendant’s state of mind which 
is too remote in point of time should be excluded as lacking 
probative value. 

State'v: Harrison. c.2é6)0 sc :ce sige cscs 6 die wie sie wae nie e acetone 


Generally, any error in excluding evidence that is cumulative is 
nonprejudicial. 

State’v. Harrison cscs ces cae ais abs ve ee BG win he ee es 
In a criminal homicide case where there is an absence of all 
evidence of motive on the part of the accused, the defendant, 
upon request, is entitled to an instruction that the same is a 
circumstance that should be considered by the jury in connection 
with all other facts and circumstances in determining the guilt or 
innocence of the accused. However, it is not the province of the 
court to instruct the jury of the weight or bearing to be given to 
any particular circumstance. 

State V. Harrison 2.6.06. cence cence voce eeteebeve eens 


A party-applicant who consents at a hearing upon an application 
for a liquor license to the receipt into evidence by the Nebraska 
Liquor Control] Commission of proceedings involving a prior 
application by the same party for the same license may not 
thereafter complain of the consideration by the commission of 
such prior proceedings with respect to the pending application. 

Richards v. Neb. Liq. ControlComm, ..........-..-.---06- 


Evidence obtained in the implied consent context is not 
testimonial or communicative in nature and does not fall within 
the privilege against self-incrimination. 

Fulmer v. Jensen ..........-....- aeateG ais it Bando Gnd 
In determining the weight of the evidence, we will consider the 
fact that the trial court observed the witnesses and their manner of 
testifying, and must have accepted one version of the facts rather 
than the opposite. 

Wischiv: Jenseit® 25. icisoe sewn Waa eae eta ove bdiaale tees 
A medical malpractice action arises, for the purpose of 
determining the admissibility into evidence of a written opinion 
rendered by the medical review panel, upon the occurrence of the 
act or omission of which complaint is made. 

Barry: V:.Boht oi) cache esate eho iain’ Fo woes aah ea os 
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The general rule that if properly admitted evidence exists to 
establish that which improperly admitted evidence also 
establishes, the error in receiving the inadmissible evidence is 
harmless rests on the premise that the nature of the cumulative 
evidence is such that no prejudice results from its improper 
admission. 

Barry ViiBohi.. 62.34 0.2586. 04 saa els Pele at ee ees 
Poppe V. Petersen wn... cece eee tee dete ne eeeaens 
It is presumed that the improper admission into evidence of an 
opinion of the medical review panel rendered in accordance with 
the provisions of the Nebraska Hospital-Medical Liability Act 
results in prejudice. 

Barry’v. BORL .- sc airdtee se Cente eet Hoe a dg eA wees 
The rule as to admission of evidence of other crimes or acts is one 
of relevance. 

State VeMOore: isis. dase ea eetcete Ws enue ee ates ee wise Si ele 
“Relevant evidence,” as defined in Neb. Rev. Stat. § 27-401 
(Reissue 1979), “means evidence having any tendency to make the 
existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be 
without the evidence.” 

State VisMOOre aj hese hate cedinke eter ois We Sp bolas, eee Riateew 
The failure of the State to produce an officer’s preliminary notes 
or recordings is not a violation of the fourth amendment to the 
U.S. Constitution when those notes or recordings are transferred 
to areport and destroyed as regular practice, so long as such notes 
or recordings are not destroyed in bad faith. 

State:V: Surber,’ a. can.f isis cae ei signe eieud veces 2 
A sentericing judge has broad discretion in the source and type of 
evidence he may use to assist him in determining the kind and 
extent of punishment to be imposed. 

Statev.DObbBING 6 eiieiceswnd cence NUNES Meline ea oo eS 
StateviMiller: i hvinils Sate ioe cee cg ane ete) data deeds 
Evidence regarding a defendant’s life, character, and previous 
conduct, as well as prior convictions, is highly relevant to the 
determination of a proper sentence. 

State-viDoObbINS: asc cecale cee sere eee bie ee 
The trial court has broad latitude in receiving evidence at a 
sentencing hearing. . 

Statev. Dobbins oo... ec eee ee tee cnet e ete 
The test for determining admissibility of a statement obtained by 
police deception is whether that deception produced a false or 
untrustworthy confession or statement. 

Stateve-Norfolk: © gccccsasa tiacetes ee de ener ith wweeee ee ds 
A motion for directed verdict is treated as an admission of the 
truth of all material and relevant evidence submitted on behalf of 
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the party against whom it is directed. Such party is entitled to have 
every controverted fact resolved in his favor and to have the 
benefit of every inference that can reasonably be deduced from 
the evidence. 

Poppe‘’v.-. Peterseti.: 23.s05 cede gies ats Be NE aaa Seah ees 
The existence of negligence is an issue for the trier of fact where 
different minds may reasonably draw different conclusions from 
the evidence. 

Poppe V. Petersen: is. iseinancesece sss eeand Micecee eee 
Where the cause of an accident is controverted, the physical facts 
must indisputably demonstrate that a party alleged to have caused 
the accident did in fact cause the accident before a verdict can be 
directed against that party. 

Poppe:V. Petersen? cecs.i edie sels aad pies ow ects S sevae sew oia ws 


Expert Witnesses 


1. 


A general foundational objection does not reach the 
qualifications of an expert witness. 

State:V. Taylom < os5cc vices ew aud ee aweeew ane wsweneees 
As aresult of Rule 705, Nebraska Evidence Rules (Neb. Rev. Stat. 
§ 27-705 (Cum. Supp. 1984)), where cross-examination of an 
expert witness discloses there is no adequate factual basis for an 
expert’s opinion, such opinion is irrelevant (Rule 401, Nebraska 
Evidence Rules, Neb. Rev. Stat. § 27-401 (Reissue 1979)), is 
inadmissible (Rule 402, Nebraska Evidence Rules, Neb. Rev. Stat. 
§ 27-402 (Reissue 1979)), and should be stricken from 
consideration by a jury on proper motion of the party adversely 
affected by such irrelevant evidence. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
An expert’s opinion based on a _ misinterpretation or 
misconception of applicable law renders the opinion irrelevant. 
Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
Rule 703, Nebraska Evidence Rules (Neb. Rev. Stat. § 27-703 
(Reissue 1979)), clearly contemplates admission of an expert’s 
opinion based on hearsay supplying facts or data for that opinion, 
rather than a requirement of firsthand knowledge as the only 
source of information for an expert’s opinion. 

Gibson v. Cityof Lincoln .... 1... eee eee ee ccc eect ee eees 
Generally, an expert witness’ firsthand knowledge is a factor 
which may affect such witness’ credibility and weight given to the 
testimony from that expert, but presence or absence of firsthand 
knowledge does not, by itself, necessarily establish preference or 
priority in evidentiary value. 

Gibson v. Cityof Lincoln ..... ccc cece cece eee e cece 
The admission of opinion testimony of an expert is generally 
discretionary with the trial court, and the determination of its 
weight is largely a matter for the jury. A general objection as to 
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foundation to a question requesting the opinion of a witness does 
not reach the issue of the qualification of the witness as an expert. 
Bernadt v. Suburban Air, Inc. ........... 2.2 cece eee renee 
Both the court and opposing counsel are entitled to know that an 
objection goes to the qualifications of the witness as an expert 
rather than to the factual foundation for the opinion. 

Bernadt v. Suburban Air, Inc. 2.0... cece eee cee eee 
If a hypothetical question, calling for expert skill or knowledge, is 
so framed as to fairly and reasonably reflect the facts proved by 
any of the witnesses in the case, it will be sufficient. 

Bernadt v. Suburban Air, Inc. 2... .... cece eee eee eee 


Extradition and Detainer 
Once the Governor has granted extradition, a court considering release 


on habeas corpus can do no more than decide (1) whether the 
extradition documents on their face are in order; (2) whether the 
petitioner has been charged with a crime in the demanding state; 
(3) whether the petitioner is the person named in the request for 
extradition; and (4) whether the petitioner is a fugitive. 

Scaggsiv: Miller: 2, 000s3.2 04 duc teen Shn sisdees cate eae 


False Reporting 


1, 


Fees 


Final Orders 
1, 


The underlying purpose of Neb. Rev. Stat. § 28-907(1)(a) (Cum. 
Supp. 1984) is to prevent the public from willfully furnishing 
erroneous information to law enforcement officers and thus 
interfering with the performance of their duties. 

State Vv Ewing. 2. sas e Gack stiowe netinitenad sevens 
The phrase “the investigation of an actual criminal matter” as 
used in Neb. Rev. Stat. § 28-907(1)(a) (Cum. Supp. 1984) requires 
that there be a legitimate and valid investigation of facts which 
could constitute a predicate criminal offense. 

Statev. Ewing oo... ccc ccc e cece cece eee ecnceecvueeeens 


Usually, when a municipal corporation has power to make or 
provide for the making of improvements, it has power to make 
arrangements to meet the expense thereof. In the absence of 
express direction by statute, the method to be adopted is within 
the discretion of the proper municipal authorities. 

City of Lincoln v. Lesoing ....... 0.0.0.2 eee cece ee eee eens 
A legislative body is permitted to delegate to an administrative 
officer the power to collect a fee, as long as the fee is clearly 
limited as to the amount and purpose. 

City of Lincoln v. Lesoing ........... ee eeeee cece eee eeeees 


A sentence of probation is a final and appealable order from 
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which an appeal must be taken within | month. 

Statev; JaCODSON, sii jiis-c.cesiiese Sie sal weave sewed s Gide 
An administrative proceeding is a “pending action,” within the 
meaning of Neb. Rev. Stat. § 49-301 (Reissue 1984), when the 
agency’s final order is rendered. 

Morris'v.. Wright: 6s d:c0sced ences vou Ho, oo oben Seas aa bees 
The power of an administrative agency to reconsider its decision 
exists only until the aggrieved party institutes judicial review or 
the statutory time for such review has expired. 

Morris v. Wright 2.0.0... cc cece ete eter ee ee enna 
Within the meaning of Neb. Rev. Stat. § 48-1120 (Reissue 1984), 
there has been no entry of the order of the Nebraska Equal 
Opportunity Commission until the date that written evidence of 
that order has been prepared, authoritatively signed, and placed 
of record in the public files of such commission. 

Lincoln Co. Sheriff’s Officev. Horne .............eeeeeeee 


A mortgagee’s lien in a foreclosure action covers only the premises that 
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Fraud 


were the subject of the foreclosure petition. 
Dupuy v. Western State Bank 2... ck eee ec cece eee eaee 


Reformation may be decreed where there has been a mutual 
mistake or where there has been a unilateral mistake caused by the 
fraud or inequitable conduct of the other party. 

Ridenour v. Farm BureauIns.Co.  ......... cece eee eee 
An action to declare a conveyance fraudulent as to a creditor 
invokes equity jurisdiction of a court. On appeal an equitable 
action for declaration of a fraudulent conveyance is a trial of 
factual questions de novo on the record, subject to the rule that 
where credible evidence is in conflict on material issues of fact, the 
Supreme Court will consider the fact that the trial court observed 
the witnesses and accepted one version of the facts over another. 
Gifford-Hill & Co. v. Stoller .. 2... cee eee eee ee eee 
Under Neb. Rev. Stat. § 36-40I (Reissue 1978), the burden of 
proof is on a creditor to prove, by clear and convincing evidence, 
that a debtor intended to hinder, delay, or defraud the creditor by 
an alleged fraudulent conveyance. 

Gifford-Hill & Co.v. Stoller 2.0... . 0... ccc ccc ences 
Regarding intent to hinder, delay, or defraud required under Neb. 
Rev. Stat. § 36-401 (Reissue 1978), intent, as any other subjective 
state or mental element, may be proved by circumstantial or direct 
evidence. 

Gifford-Hill & Co. v. Stoller 2... ccc ccc eee eee eee 
Good faith, among other characteristics, encompasses an absence 
of or freedom from intent to defraud. A lack of good faith is 
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demonstrated by a transferee’s participation in a plan to hinder 
creditors, even though the transfer may be supported by adequate 
consideration. 

Gifford-Hill & Co. v. Stoller 2.00... . cece cece tees 
In the case of intent established under Neb. Rev. Stat. § 36-401 
(Reissue 1978), consideration given by the grantee or transferee 
becomes immaterial and does not preclude a finding that a debtor 
intended to hinder, delay, or defraud a creditor, lest the law 
approve acquisition of property tainted with fraud. Adequate 
consideration given by a grantee with fraudulent intent will not 
sustain a conveyance against a creditor’s claim to set aside a 
transaction pursuant to § 36-401. 

Gifford-Hill & Co. v. Stoller o. 0... cece cece cere e rece 


Upon a motion containing an allegation of fact which, if true, 
constitutes good cause to set aside or modify a decree dissolving a 
marriage, acourt must grant an evidentiary hearing on the motion 
to set aside or modify the dissolution decree. ; 
Younkin v. Younkin ............. wii ease Sobel Say ee eehasess 
For good cause shown, in proceedings to dissolve a marriage, 
where paternity of a child affected by the dissolution proceedings 
is an issue to be resolved, blood group testing and other 
information bearing upon paternity of the child are proper areas 
for discovery under the Nebraska Discovery Rules (rev. 1983). 
Younkin v. Younkin oo... . eee eee eee cee e eee eee eeeees 
For good cause shown, an order in a formal testacy proceeding 
may be modified or vacated within the time allowed for appeal. 
Neb. Rev. Stat. § 30-2437 (Reissue 1979). 

In re Estate of Christensen ............. cece eec cee eeneeees 
For the purpose of Neb. Rev. Stat. § 30-2437 (Reissue 1979), 
“good cause” means a logical reason or legal ground, based on 
fact or law, which justifies the modification or vacation of an 
order. 

InreEstate of Christensen ......... 0... cece ec eee eeeeeees 


A guarantor is not discharged by an extension of time for payment 
or performance of the principal obligation if he consents thereto, 
as where the contract of guaranty expressly or impliedly provides 
for the extension. 

First Nat. Bank v. Bolzer 6... eee ec ec cen e eee eee 
Under an absolute guaranty of payment there is no condition as to 
demand and notice of default. 

First Nat. Bank v. Bolzer «oe ee eee e eens 
Accepting payments late does not discharge the guarantor unless 
such late payments are due to an extension agreement entered into 
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between the creditor and the debtor, supported by valid 
consideration and binding on the parties. 

Murphy v. Stuart FertilizerCo. 6... eee cece ee eee 
A guaranty is basically a contract by which the guarantor 
promises to make payment if the principal debtor defaults. 
Murphy v. Stuart Fertilizer Co. 6... ccc eee eee eee eee 


Guardians and Conservators 


1. 


An intermediate account of a conservator is an adjudication of 
the matters considered in connection therewith only if made upon 
hearing and notice to all interested parties. 

In re Conservatorship of Estate of Lindauer ................ 
The duties of a conservator are of a continuing nature, and, as a 
general rule, the statute of limitations does not apply to his duty to 
account to the protected person and his right to compensation. 

In re Conservatorship of Estateof Lindauer ................ 


Habeas Corpus 


Hearsay 


1. 


Once the Governor has granted extradition, a court considering 
release on habeas corpus can do no more than decide (1) whether 
the extradition documents on their face are in order; (2) whether 
the petitioner has been charged with a crime in the demanding 
state; (3) whether the petitioner is the person named in the request 
for extradition; and (4) whether the petitioner is a fugitive. 
ScaggsViiMillet,: 53.0: /e-acc Gres i select sided eauileleacelanbre eekees 
It has long been the rule in this jurisdiction that habeas corpus is a 
collateral proceeding and as such cannot be used as a substitute 
for an appeal or proceedings in error. 

Mayfield v. Hartmann ...... eee eect cette ene 
The writ of habeas corpus is not a corrective remedy and is not a 
substitute for appeal or proceedings in error. 

Mayfieldv. Hartmann ............ sce e cece reece eeeees 


Rule 703, Nebraska Evidence Rules (Neb. Rev. Stat. § 27-703 
(Reissue 1979)), clearly contemplates admission of an expert’s 
opinion based on hearsay supplying facts or data for that opinion, 
rather than a requirement of firsthand knowledge as the only 
source of information for an expert’s opinion. 

Gibson v. Cityof Lincoln ......... cee cece eee eee ioe 
A declaration offered to show the defendant’s state of mind which 
is too remote in point of time should be excluded as lacking 
probative value. 

Statev: Harrison), ccd. Swe ashes BO la hea Ga Ras 
Under Rule 801(4)(b)(iv) of the Nebraska Evidence Rules, a 
statement is not hearsay if the statement is offered against a party 
and is a statement by the party’s agent or servant within the scope 
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of agency or employment. 
Bump v. FiremensIns.Co. oo... ccc ee eee teens 


It is the duty of the State to use reasonable and ordinary care in the 


Homicide 


construction, maintenance, and repair of the shoulders of a paved 
or hard-surfaced highway to keep them reasonably safe for 
ordinary and reasonably anticipated use by a traveler using the 
highway while in the exercise of due care. 

Oldenburg v. State  ...... cece cece eee cece ete e eens 


Ina criminal homicide case where there is an absence of all evidence of 


motive on the part of the accused, the defendant, upon request, is 
entitled to an instruction that the same is a circumstance that 
should be considered by the jury in connection with all other facts 
and circumstances in determining the guilt or innocence of the 
accused. However, it is not the province of the court to instruct the 
jury of the weight or bearing to be given to any particular 
circumstance. 

State. HarrisOn.« -as.600 36 cea Suing eres hie 1G Steen ye Sad SS 


Implied Consent Law 


L. 


On an appeal from an order revoking a motor vehicle operator’s 
license under the implied consent law, the findings of the trial 
court are reviewed de novo as in equity. 

Jamros'v.-Jensen. occ diesocdee ce ee ela sielas re Seale eats 
Emmons v. Jensen ow... ee eee eee eee e ees 
Wisch v. Jensen 6... 2 cece eee ee eee kad wine tae ee 
On appeal to the district court the burden of proof is on the 
licensee to establish by a preponderance of the evidence the 
grounds for reversal. 

JAMPOS Vi JONSCM 66.5 5's. sa av av relecgw His wie ei Swe Sisep Gerace eters we 
A refusal to submit to a chemical test for purposes of the implied 
consent law occurs when the licensee, after being asked to submit 
to a test, so conducts himself as to justify a reasonable person in 
the requesting officer’s position in believing that the licensee 
understood that he was asked to submit to a test and manifested 
an unwillingness to take it. 

Jamros've Jensen a:i.s cn iee Seek eee ee ie cate watered 
A motorist’s conduct may constitute a refusal for purposes of an 
implied consent statute. 

Jamros V: JENSeM.. ois esis passe a eas Owe eleva Rees one 
The State is entitled to have a chemical test administered at a time 
when it will be effective to disclose blood alcohol content in 
relation to the time when the vehicle was operated. 

Jamros.ve Jensen) ° ..i0.des anager eee See el One eee 
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A delay in chemical testing is not prejudicial unless it materially 
affects the results of the test. 

Jamros v. Jensen 6... ec ccc cect eee tere eene 
Without an implied consent advisement a motorist cannot be cited 
for a refusal. 

Jamros V- Jensen. 3.4422.50 soi wey eee iets tb oiwte aes ceed 
A motorist’s justifiable refusal to submit to a chemical test 
depends upon some illegal or unreasonable aspect in the nature of 
the request, the test itself, or both. 

Jamros v. Jensen 6... eee cc cece ee eee tte e ene 
Physical inability to perform a breath test may excuse conduct 
which might otherwise be treated as a refusal. 

Jamros v. Jensen 6... eee eee eee ee eee e eee ees 
Acondition precedent to a valid request by an officer to submit to 
a chemical test under Neb. Rev. Stat. § 39-669.08 (Reissue 1984) is 
that the officer must have reasonable grounds to believe that the 
licensee was either driving a motor vehicle or in the actual physical 
control of same while under the influence of alcoholic liquor. 
Emmons-ViJensen) 3. i04.00. een eha de die biieaeees oe eee ae 
The term “reasonable,” as applied to refusals to submit to a 
chemical test under the implied consent law, is an ordinary term 
which finds adequate interpretation in common usage and 
understanding. 

Fulmerv:Jensen: (05.0 20 verre ood ceded hae wa es Gee bw 
There is no requirement that Miranda warnings be given prior toa 
request to submit to a chemical analysis of blood, breath, or urine 
under the Nebraska implied consent law. 

Fulmer v. Jensen 2.0.0... ccc ce ccc ce cence te caeceeteneceas 
Evidence obtained in the implied consent context is not 
testimonial or communicative in nature and does not fall within 
the privilege against self-incrimination. 

Fulmerv. Jensen ........ cece cece eee were ence eee eeeeees 
Under the implied consent law a driver is not entitled to consult 
with an attorney before submitting to a chemical test, nor is a 
delay in the test required due to a driver’s request to consult with 
an attorney. 

Fulmeriv. Jensen: esis i ecic0 5 ods acces tece ee Sitio wicn worsenettnaerarayd 
Reasonable grounds for arrest and arrest are conditions precedent 
to a valid request to submit to a chemical test. 

Fulmer v. Jensen i cccciccisie ores op acevee ae one adene scares 
The establishment of reasonable grounds for arrest and arrest are 
conditions precedent to a valid request to submit to a chemical test 
in accordance with Neb. Rev. Stat. § 39-669.08(2) (Reissue 1984). 
Wischivs Jensen... o.ib seh ac st’ oa a tegise nnd ce giedacionass 
To constitute a refusal to submit to a chemical test required under 
the implied consent law, the only understanding required by the 
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licensee is an understanding that he is being asked to take a test. 
Wisch:VsJensen) ) dessa cheenaiiadé sacs ahaa Seeeseeeualia wees 
A motorist’s subsequent offer to take the blood alcohol test 
previously refused does not nullify or cure such driver’s initial 
refusal to take the test requested by the arresting officer. 
Wischv. Jensen. cde fn. S e205 wie See GaN a@attlei hdl cle ed 


Independent Contractor 


If an employer, accepting and resuming possession of work by an 
independent contractor, could have known from a reasonable 
inspection that there was a defect in the work, such employer may 
be liable for a third person’s injury caused by that defective work. 
Foltz v. Northwestern Bell Tel. Co. oo... eee cee eee eee 
One employing an independent contractor may be liable for 
damages resulting from injury caused by the contractor’s 
negligence, when, by rule of law or statute, the duty to guard 
against the risk is nondelegable. A nondelegable duty means that 
an employer of an independent contractor, by assigning work 
consequent to a duty, is not relieved from liability arising from 
delegated duties negligently performed. 

Foltz v. Northwestern Bell Tel. Co... - oe ee ete e eee eee 
Asa result of a nondelegable duty, the responsibility or ultimate 
liability for proper performance of a duty cannot be delegated, 
although actual performance of the task required by a 
nondelegable duty may be done by another. 

Foltz v. Northwestern Bell Tel. Co. oo... see cece eee eee 
One on whom a nondelegable duty is enjoined may not, by 
employing an independent contractor, escape vicarious 
responsibility and liability for proper performance of that 
nondelegable duty. 

Foltz v. Northwestern Bell Tel. Co. 2.0... eee ee cee eee ee eee 
Exoneration of an independent contractor from a charge of 
negligence also exonerates the independent contractor’s employer 
from vicarious liability dependent on that contractor’s negligence. 
Foltz v. Northwestern Bell Tel. Co. oo... cee eee eee eee eee 


Indictments and Informations 


1. 


Where an indictment or information sets forth the crime in the 
language of the statute or the equivalent thereof, it is sufficient. 
State'v..McGee” .bivccccsc sect etctacdesa geese teweae tes 
For an information to be sufficient it must inform the accused, 
with reasonable certainty, of the charge being made against him in 
order that he may prepare his defense thereto and also be able to 
plead the judgment rendered thereon as a bar to a later 
prosecution for the same offense. 

State VaMcGee- ss dctend dese 8d cGlee wecdaweee duende etree 
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An indictment or information alone need not be full protection 
against double jeopardy, because a defendant may allege and 
prove facts outside the record in support of a plea of former 
adjudication. 

State'v::McGee® «355. sscnsre eee ene Mein de tle ed Bae wee 
The general rule which is followed by the Supreme Court is that 
where the several offenses charged in a multicount indictment or 
information involve factual variations, such as different times, 
dates, places, property, or victims, the finding on one count will 
not ordinarily be held inconsistent with that on any other count. 
State'v.. Fletcher 0.030. obsess lacesiees vevdeanawieeu eee tae 


Injunctive relief is a discretionary remedy dependent upon the 
circumstances of the case. 

Young: V. Lacy!” a.i.25.csiawiaieed sik ote ans Sie a ok aed ead 
Injunction will not lie unless the right is clear, the damage is 
irreparable, and the remedy at law is inadequate to prevent a 
failure of justice. 

Young v..Lacy. ici ecco cescneghs seis tas ade tescuas adden vanes 


A welfare fund which has made payments in the nature of health 
care benefits toa member on the assumption that the member was 
not entitled to workmen’s compensation is not a subrogee and is 
not entitled to share in any part of a settlement of a claim made by 
the member against the employer under the Workmen’s 
Compensation Act. 

Smith v. Baker’s Local No. 433 WelfareFund ............... 
It is the duty of an insured to advise the agent as to the insurance 
he wants, including the limits of the policy to be issued. 

Polskiv: POWEIS. shored a ates ansacias sited a dea tien bods 
Absent evidence that an insurance agent has agreed to provide 
advice or the insured was reasonably led by the agent to believe he 
would receive advice, the failure to volunteer information does 
not constitute either negligence or breach of contract for which an 
insurance agent must answer in damages. 

Polskiv. Powers: 0. cise siona cudeacue de De would a Peeioseaes 
In an insured’s action against an insurance company on its policy, 
as a general rule limitations of liability, and loss from an excepted 
cause, are matters of defense to be specifically pled by the insurer. 
Bump v. Firemens Ins.Co. 0.10... eee eee ee eee eee eee 
An insurance policy is to be construed as any other contract; if its 
terms are clear, they are to be applied according to their plain and 
ordinary meaning. 

Lumbard v. Western FireIns.Co. «1... 0. cece eee eee 
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If an insurance policy is ambiguous, it will be construed in favor 
of the insured. 

Lumbard v. Western FireIns.Co.  ....... eee eee eee ee eee 
An ambiguity exists only when a policy can be interpreted to have 
two or more reasonable meanings. 

Lumbard v. Western FireIns.Co. 6... cece ee eee eee eee 
An ambiguity will not be read into policy language which is plain 
and unambiguous in order to construe it against the preparer of 
the contract. 

Lumbard v. Western Fire Ins. Co. «oo... eee eee ee eee eee ee 
A policy provision covering burglary only if felonious exit from 
the premises be by actual force and violence, as evidenced by 
visible marks made by tools, explosives, electricity, or chemicals 
upon, or physical damage to, the interior of the premises at the 
place of such exit, is enforceable. 

Lumbard v. Western FireIns.Co. 6.0... cece eee eet eee eeee 


The intention of the party making the annexation is to be inferred 
from the nature of the articles affixed, the relation between the 
parties, the situation of the party making the annexation, the 
nature of the structure, the mode of annexation, and the purpose 
or use for which the annexation has been made. 

Fuel Exploration, Inc. v. Novotny ........- sence eee en eens 
To determine legislative intent we generally consider the subject 
matter of the whole act, as well as the particular topic of a statute 
containing the questioned language. In judicial construction of a 
statute, the statutory language will be given its ordinary and 
popular meaning, and a statute is open to construction only if the 
statute is ambiguous. 

Anderson v. Peterson ...... 6... sec e cee een e eee eeeeee 
Reasons underlying valid legislation are left first to the 
Legislature and ultimately to the electorate. 

Anderson v. Peterson ...... a pi etasasSyate aya betat acetate Bias, Soules Seta’ 
Absent an expression of intent, the court will presume that the 
mortgagee intended that which would prove most advantageous 
to it. 

Dupuy v. Western State Bank... cece eee eens 
In matters involving joint ownership a tenancy in common is 
ordinarily presumed, and in order to find a joint tenancy the court 
must find a clear expression of an intent to create a joint tenancy. 
InreEstateof Steppuhn .......... eee eee eee cece eee 
Reformation is decreed in order to effectuate the real agreement 
of the parties when a written instrument does not represent their 
true intent. 

Ridenour v. Farm BureauIns.Co.  ...... 0... eee eee eens 
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There is a strong presumption that a written instrument correctly 
expresses the intention of the parties to it. 

Ridenour v. Farm Bureau Ins.Co.  ... 2... eee ccc cece eee 
The intent with which an act is done is a mental process and may 
be inferred from the words and acts of the defendant and from the 
circumstances surrounding the incident. 

State-viSmith.. cei secceties wows cnewal whe dere aan ddd alee 
State VisEWing! 2 si. ssaeu hee aa eek Mas tes bee ST 
The question of whether defendant had the requisite intent to 
commit a wrongful act is one of fact which, if resolved against the 
defendant by the trial court based on evidence, will not be 
interfered with on appeal unless so lacking in probative force that 
we can say as a matter of law that it is insufficient to support a 
verdict of guilty beyond a reasonable doubt. 

Statev: Smith? 6 seeesck bb's osc bce spe te ew lene Dee Rrenes s 
The intent of the parties is of prime concern in determining 
whether a partnership exists. 

Inre Estate of Wells... ccc cece cece cece cence ce cenecees 
Regarding intent to hinder, delay, or defraud required under Neb. 
Rev. Stat. § 36-401 (Reissue 1978), intent, as any other subjective 
state or mental element, may be proved by circumstantial or direct 
evidence. 

Gifford-Hill & Co. v. Stoller 1.00... eee eee cence eens 
Good faith, among other characteristics, encompasses an absence 
of or freedom from intent to defraud. A lack of good faith is 
demonstrated by a transferee’s participation in a plan to hinder 
creditors, even though the transfer may be supported by adequate 
consideration. 

Gifford-Hill & Co. v. Stoller 20.0... cee cece ce eens 
In the case of intent established under Neb. Rev. Stat. § 36-401 
(Reissue 1978), consideration given by the grantee or transferee 
becomes immaterial and does not preclude a finding that a debtor 
intended to hinder, delay, or defraud a creditor, lest the law 
approve acquisition of property tainted with fraud. Adequate 
consideration given by a grantee with fraudulent intent will not 
sustain a conveyance against a creditor’s claim to set aside a 
transaction pursuant to § 36-401. 

Gifford-Hill & Co. v. Stoller ....... ccc eee ec eee eee ees 


While the rule is generally to the effect that unliquidated demands 
do not bear interest until the amounts have been liquidated, the 
rule is otherwise where the parties have contracted to do 
otherwise. 

First Nat. Bank v. Bolzer 6... eee tee eee eee 
Where the parties have contracted for the payment of a particular 
lawful rate of interest, to be paid after the maturity of the debt and 
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on default in payment, such contract controls and the rate thus 
fixed is recoverable, provided the rate is not unconscionable. 
Thus, if the contract provides for acertain rate of interest until the 
principal sum is paid, such contract generally will control the 
recovery as to the rate after maturity. 

First Nat. Bank v. Bolzer ow... ec ccc ee cece teas 


Interpreters 
1. The appointment of an interpreter for an accused at trial is a 
matter resting largely in the discretion of the trial court. 
State v. Topete oo c.cccccivecccccaccseceveeereceeevevenss 
2. Even though a defendant might not speak grammatically correct 
English, where the record satisfactorily demonstrates that such 
defendant had a sufficient command of the English language to 
understand questions posed and answers given, there has been no 
abuse of discretion in refusing to appoint an interpreter. 
State Vv. Topete:  acesd-cwa eos as aleve av aie cietw ab dlacdaanne oat 
3. If a defendant understands and communicates reasonably well in 
the English language, the mere fact that such defendant might be 
able to accomplish self-expression a little better in another 
language does not warrant utilizing an interpreter at trial. 
‘ Statév:.Topeté: 2.53. basis dais ieee bed secs eat Y ia alas 
Investigative Stops 
1. An investigatory stop must be justified by some objective 
manifestation that the person stopped is, or is about to be, 
engaged in criminal activity. 
Fulmerve- Jensen: css tite eescse einer eetie once ie tesea ede 
2. Upon stopping a vehicle for a traffic violation, it is lawful to 
detain the driver while checking the registration and the license of 
the driver. 
Statev. Holman oo... eee ccc cnc ene teeeenes 
3. Roadside questioning of a driver detained pursuant to a routine 
traffic stop does not constitute custodial interrogation for 
purposes of Miranda. 
Statev. Holman 6... kee cece eee cece tee eee neeees 
Joint Accounts 
1. A joint account is an account payable on request to one or more of 
two or more parties, whether or not mention is made of any right 
of survivorship. 
Uttecht v. Norwest Bank of Norfolk... 6... eee eee cee eee 
2. Aparty to an account is one who, by the terms of the account, has: 
a present right, subject to request, to payment from a 
multiple-party account. 
Uttecht v. Norwest Bank of Norfolk oo... 02. eee eee eee 
3. Without qualifying any other statutory right to setoff or lien and 


subject to any contractual provision, if a party to a multiple-party 
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account is indebted to a financial institution, the financial 
institution has a right to setoff against the account in which the 
party has a present right of withdrawal. The amount of the 
account subject to setoff is that proportion to which the debtor is 
beneficially entitled, and in the absence of proof of net 
contributions, to an equal share with all parties having present 
rights of withdrawal. 

Uttecht v. Norwest Bank of Norfolk ..... 2... eee eee eee ee 
Any multiple-party account may be paid, on request, to any one 
or more of the parties. A financial institution shall not be required 
to inquire as to the source of funds received for deposit to a 
multiple-party account, or to inquire as to the proposed 
application of any sum withdrawn from an account, for purposes 
of establishing net contributions. 

Uttecht v. Norwest Bank of Norfolk 1.0.0... eee eee ee eee 
Net contribution is the sum of all deposits made by or for a party 
to a joint account as of a given time, less all withdrawals made by 
or for him which have not been paid to or applied to the use of any 
other party, plus a pro rata share of any dividends or interest 
included in the current balance. 

Uttecht v. Norwest Bank of Norfolk «0... 0. cee eee eee ee ees 
Under Neb. Rev. Stat. § 30-2703(a) (Reissue 1979), a joint 
account belongs, during the lifetime of all parties, to the parties in 
proportion to the net contributions by each to the sums on 
deposit, unless there is clear and convincing evidence of a 
different intent. 

Craig v. Hastings StateBank  .......... 0.0.22 cece cece eee 
Under Neb. Rev. Stat. § 30-2713 (Reissue 1979) and in the absence 
of an agreement otherwise providing, a bank can set off the debt 
of a depositor having an account with the bank, but only to the 
extent of the debtor’s present beneficial interest in that account. 
When there is a joint account and proof of net contributions, the 
amount of the debtor’s beneficial interest in such joint account is 
determined by the net contributions rule required by Neb. Rev. 
Stat. §§ 30-2703(a) and 30-2701(6) (Reissue 1979). 

Craig v. Hastings State Bank .......... 0... cece eee tence 
Under the net contributions rule of Neb. Rev. Stat. § 30-2703(a) 
(Reissue 1979) and in the absence of an agreement otherwise 
providing, if it is established that a nondebtor party to the account 
has funded all or part of the beneficial interest in an account, a 
bank has no right of setoff against the beneficial interest 
contributed by the nondebtor depositor. 

Craig v. Hastings State Bank «1.1... eee cece eres 
In the absence of an agreement otherwise providing, if a person 
has a present right to withdraw funds from a joint account and is 
indebted to the financial institution where the account is 
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maintained, the financial institution has a right to set off against 
such indebtedness the debtor’s beneficial interest in the account as 
determined by the net contributions rule of ownership in 
accordance with Neb. Rev. Stat. §§ 30-2703 and 30-2701(6) 
(Reissue 1979). , 

Craig v. Hastings State Bank «1.2... ee cece ee eee eee eee 


In matters involving joint ownership a tenancy in common is ordinarily 


Judgments 
1. 


presumed, and in order to find a joint tenancy the court must find 
aclear expression of an intent to create a joint tenancy. 
Inre Estate of Steppuhn ......... eee eee eee eee ees 


Harmless error forms no basis for reversal of a judgment on the 
verdict of a jury. 

Fuel Exploration, Inc. v. Novotny .............eeceeee ees 
Where the record adequately demonstrates that the decision of a 
trial court is correct, although such correctness is based on a 
ground or reason different from that assigned by the trial court, 
the Supreme Court will affirm. 

Sommerfeld v. City of Seward ok eee eee cee eee ee eee 
Prorok v. County of Custer ........ cece eee e eee eee 
Where a judgment is attacked in a way other than a proceeding in 
the original action to have it vacated, reversed, or modified, or a 
proceeding in equity to prevent its enforcement, the attack is a 
“collateral attack.” 

Mayfieldv. Hartmann ............ eee cece eee e eee eens 
Only a void judgment is subject to collateral attack. 

Mayfield v. Hartmann... 1... ee ec eee cece e eee 
It is well settled that where the court has jurisdiction of the parties 
and the subject matter, its judgment is not subject to collateral 
attack. 

Mayfieldv. Hartmann .......... 2c eee ee eee eee ec ere tees 
A statute is presumed to be constitutional, and a judgment entered 
on an unconstitutional statute is not absolutely void but is 
voidable only. 

Mayfield v. Hartmann... eee eee eee cere e ene 
The findings and conclusions of the trial court in an action at law 
tried without a jury have the effect of a jury verdict and will not be 
set aside by the Nebraska Supreme Court unless they are clearly 
wrong. ‘ 

Lis v. Moser Well Drilling & Serv. 2.2... .. cee cece c eee e eee 
Not only does Neb. U.C.C. § 9-504(3) (Reissue 1980) and the 
requirement that a security interest must be sold in a commercially 
reasonable manner affect the right of a creditor to obtain a 
deficiency judgment but, likewise, the failure to sell a security 
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interest in a commercially reasonable manner affords to a debtor 
the right to sue for damages for any surplus which the debtor does 
not realize by reason of the creditor’s having failed to dispose of 
the property ina commercially reasonable manner. 

Chadron Energy Corp. v. First Nat. Bank ........... 00. eee 
A party who has sustained the burden and expense of a trial and 
has succeeded in securing the judgment of a jury on the facts in 
issue has a right to keep the benefit of that verdict unless there is 
prejudicial error in the proceedings by which it was secured. 
Poppe'v. Petersen: cc cis ccae evs seee ces eevaeev ce seeunees 


Judicial Notice 


Juries 


This court will not take judicial notice of a municipal ordinance which 


is not in the record. 
State viRichter ..i.csd ea acay ceca hee eV ES he Gael we epee es 


A jury may consider the physical appearance of the defendant 
together with other circumstances in determining his age. 

State'v. Navarrete: siceiws schon tee bs edevede teeioats 
Marginally relevant evidence which is outweighed by the danger 
of unfair prejudice, confusion, or misleading the jury should be 
excluded. ; 

London v. Stewart oo... cece cece cece cect teen ce te anes 
Ajury verdict may not be set aside unless it is clearly wrong, and it 
is sufficient if there is any competent evidence presented to the 
jury upon which it could find for the successful party. 

Vacek VSAMES® 552 Seede ee cae ne dele ped hEd Meee eave eee 
Where a motorist looks and does not see an approaching vehicle, 
or seeing one, erroneously misjudges its speed and distance, or for 
some other reason assumes that he can proceed and avoid a 
collision, the question is usually one for the jury. 

Mitchell v. Kesting «0.0... ccc ec cen ete e ee eneees 
It is the province of the trial court, not the jury, to determine the 
admissibility of evidence. Once the trial court has made a 
determination as to admissibility, the jury is not required to 
reexamine that ruling. 

Statev. Harrison ......... cc eee eee cere ene eeeeeees 
It is the jury’s province to weigh the evidence and judge the 
credibility of witnesses and their testimony. The jury has the right 
to credit or reject any part or the whole of the testimony heard. 
Statevi Harrison ves scceinea cde seins Sa lee eee ok 
Where a single offense may be committed in a number of different 
ways and there is evidence to support each of the ways, the jury 
need only be unanimous in its conclusion that the defendant 
violated the law by committing the act and need not be unanimous 
in its conclusion as to which of several consistent theories it 
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believes resulted in the violation. 

State:V.Parket ice vaca weakest awed oles es Shee wh. coewe dawns 
Where a single crime may be committed under a number of 
different theories, the defendant is not entitled to an instruction 
that in order for the defendant to be found guilty, the jury must be 
unanimous with regard to any one theory or the jury must find the 
defendant not guilty. 

Stateiv. Parker’: 20.5 i.sarees.onkd seid pi abe sea ok eos 


It is well settled that where the court has jurisdiction of the parties 
and the subject matter, its judgment is not subject to collateral 
attack. 

Mayfieldv. Hartmann... 1... ee eee cee cere eens 
In a proceeding in error the jurisdiction of the court does not 
attach until there is presented to it, within the 1-month limitation 
contained in Neb. Rev. Stat. § 25-1931 (Reissue 1979), a duly 
authenticated transcript containing the final order or judgment of 
which complaint is made. 

Moell v. Mennonite Deaconess Home & Hosp. .............. 
An appellate court cannot acquire jurisdiction of a cause if the 
court from which the appeal was taken had no jurisdiction of the 
subject matter. 

Moell v. Mennonite Deaconess Home & Hosp. .............. 
The county courts, in exercising exclusive original jurisdiction 
over estates, may apply equitable principles to matters within 
probate jurisdiction. 

InreEstateof Steppuhn ............. cee cece eee eee ees 
The common law and equity jurisdiction granted the district court 
by the Constitution cannot be legislatively limited or controlled. 
Inre Estate of Steppuhn ............. cece cece ee eee 
In common law and equity actions relating to decedents’ estates, 
the county courts have concurrent original jurisdiction with the 
district courts. 

Inre Estate of Steppuhn ........ cee ee eee eee eae 
A juvenile court has no statutory authority to place children 
adjudged under Neb. Rev. Stat. § 43-247(1) (Reissue 1984) with 
the Department of Social Services. 

Inre Interest of C.G.andG.G.T. oo... eee eee ee eee eee eee 
The power of an administrative agency to reconsider its decision 
exists only until the aggrieved party institutes judicial review or 
the statutory time for such review has expired. 

Morris v. Wright 6.0... . cece eee c eee ete e ere e ree tenes 


Juror Qualifications 
A juror need not be totally ignorant of the facts and issues involved. It is 


sufficient if a juror can lay aside his impression or opinion and 
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render a verdict based on the evidence presented in court. 

State vV.Navarrete:  ..celicccee eis arcadeb ie bews ee eeiere olde eas 
Jury Instructions 


1. 


A trial court has a duty to properly analyze, summarize, and 
submit to the jury the substance of allegations of negligence in a 
tort petition. 

Foltz v. Northwestern Bell Tel. Co. 61... eee eee ee ee eee 
It is the duty of the trial court to instruct the jury only on issues 
which are pleaded and which find support in the evidence. 
London v. Stewart ..... cece eee eee eee eeeneeeees 
Where the evidence is conflicting as to the negligence of a party 
and the proximate cause of an accident, those issues must be 
submitted to the jury. 

London’v: Stewart: scciiasaidwi sede ib tadi eek. celts cee es 
The purpose of an instruction is to furnish guidance to the jury in 
its deliberations, and to aid it in arriving at a proper verdict; and, 
with this end in view, it should state clearly and concisely the issues 
of fact and the principles of law which are necessary to enable the 
jury to accomplish the purpose desired. 

First Nat. Bank v. Bolzer ... 1 ee ec ccc eee eee eee 
It is error to refuse a proffered instruction which is warranted by 
the evidence and correctly states the law of the case, unless the 
principles involved are covered by other instructions. 

First Nat. Bank v. Bolzer «01... eee eee ee eens 
A requested jury instruction which directs the attention of the jury 
to and unduly emphasizes a part of the evidence is erroneous and 
should be refused. 

State'v Harrison’ acs sessile cei erse tite ae aie eee Rees os 
In a criminal homicide case where there is an absence of all 
evidence of motive on the part of the accused, the defendant, 
upon request, is entitled to an instruction that the same is a 
circumstance that should be considered by the jury in connection 
with all other facts and circumstances in determining the guilt or 
innocence of the accused. However, it is not the province of the 
court to instruct the jury of the weight or bearing to be given to 
any particular circumstance. 

State Vi Harrisom esc disso o's wieidiicg a Sako oie'e eek Vinisig is cee ee eee 
The instruction previously authorized by State v. Goff, 174 Neb. 
548, 118 N.W.2d 625 (1962), requiring a jury to consider an 
undercover agent’s testimony with care greater than that given a 
disinterested witness’ testimony, is disapproved and has been 
supplanted by NJI 1.41 concerning a witness’ credibility and 
weight to be given a witness’ testimony. 

State-vi Fletcher os wncccceciwinetia poesia sean caeseeeee 
Where a single crime may be committed under a number of 
different theories, the defendant is not entitled to an instruction 
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that in order for the defendant to be found guilty, the jury must be 
unanimous with regard to any one theory or the jury must find the 
defendant not guilty. 

State'v./ Parker ase osiceies ccs aad ta ee eee bg bs Haka suis taie a ees 
Jury instructions should be confined to the issues presented by the 
pleadings and supported by the evidence. Ordinarily, it is error to 
submit to the jury an issue which is not pleaded in the case. 
Bump v. Firemens Ins. Co. oo... eee eee eee eee eee ee 
Nebraska Jury Instruction 14.08 correctly defines “reasonable 
doubt.” 

State'v. Beard): icc: sidan O6 te shad een ad ese ade beds 
Nebraska Jury Instruction 14.11 correctly defines “intent.” 
State'v: Beard). skewed icewacs de ea awetadwie cb ssn tea 


Juvenile Courts 


1. 


Legislature 


1. 


While there is no requirement that a juvenile court must institute a 
plan for rehabilitation of a parent, where the failure of a parent to 
comply with a rehabilitation plan is an independent ground for 
termination of parental rights, the rehabilitation plan must be 
reasonable and must be conducted under the direction of the 
juvenile court. 

Inre Interest Of M.L.B. 1... eee cece cee te eee eee neee 
A juvenile court has no statutory authority to place children 
adjudged under Neb. Rev. Stat. § 43-247(1) (Reissue 1984) with 
the Department of Social Services. 

In re Interest of C.G.andG.G.T. ............ iawn tee 


To determine legislative intent we generally consider the subject 
matter of the whole act, as well as the particular topic of a statute 
containing the questioned language. In judicial construction of a 
statute, the statutory language will be given its ordinary and 
popular meaning, and a statute is open to construction only if the 
statute is ambiguous. 

Anderson v, Peterson ....... cece cece cence etter ee eneees 
Uttecht v. Norwest Bank of Norfolk ............. 0. ee Ree 
Reasons underlying valid legislation are left first to the 
Legislature and ultimately to the electorate. 

Anderson v. Peterson ..... cs cece eee ec eee ert eee cenenee 
By enacting the Municipal and Rural Domestic Ground Water 
Transfers Permit Act, Neb. Rev. Stat. §§ 46-638 to 46-650 
(Reissue 1984), as a part of Nebraska’s policy, the Legislature has 
altered certain aspects of common law governing use of ground 
water, such as exoneration from the common-law prohibition 
against transfer of ground water and elimination of use on 
overlying land as a factor in determining reasonable and 
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beneficial use of ground water. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
A sanitary and improvement district, like a municipal 
corporation, is a creation of the Legislature. The Legislature may 
prescribe how and in what manner this legal entity may be created, 
and, by the same token, as is true with municipal corporations, 
may determine how it can be discontinued. 

S.1.D.No.95v. CityofOmaha  ........ eee cece cee 


What is a public purpose is primarily for the Legislature to 
determine. A public purpose has for its objective the promotion 
of the public health, safety, morals, security, prosperity, 
contentment, and the general welfare of all the inhabitants. No 
hard-and-fast rule can be laid down for determining whether a 
proposed expenditure of public funds is valid as devoted to a 
public use or purpose. Each case must be decided with reference to 
the object sought to be accomplished and to the degree and 
manner in which that object affects the public welfare. 

State v. Galyen 6. ccc cee ccc ee cece ereccneeeeee 
While the Legislature cannot delegate its lawmaking powers, it 
can make laws which become operative on the happening of a 
certain contingency or on an ascertainment of a fact upon which 
the law intends to make its own action depend. 

Fulmer v. Jensen oo... ke cece cect eect eeeeeees 


In a case of bystander recovery for negligent infliction of 
emotional distress, recovery based on the reasonable 
foreseeability of the harm is a more logical and just method of 
determining liability than the “zone of danger” rule. 

James’ Ve LAD. es ant stg dg Pawte waed ede Sea ao bae os 
The factors to be considered in determining liability for negligent 
infliction of emotional distress are not intended to be fixed 
guidelines but, rather, are factors to be taken into account by the 
court in assessing the degree of foreseeability of emotional injury 
to the plaintiff. , 

Jamesv. Lieb. ee cicatl in sod actual naw ete eee eee eae 
The determination of liability sustained in a case of negligent 
infliction of emotional distress depends on a number of factors, 
including where, when, and how the injury to the victim entered 
into the consciousness of the plaintiff. 

James. Lieb: 20 eee 554 ee, aais lupe ee Velen ee ue 
If an employer, accepting and resuming possession of work by an 
independent contractor, could have known from a reasonable 
inspection that there was a defect in the work, such employer may 
be liable for a third person’s injury caused by that defective work. 
Foltz v. Northwestern Bell Tel.Co. 9... 0... cece cece eee ee es 
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One employing an independent contractor may be liable for 
damages resulting from injury caused by the contractor’s 
negligence, when, by rule of law or statute, the duty to guard 
against the risk is nondelegable. A nondelegable duty means that 
an employer of an independent contractor, by assigning work 
consequent to a duty, is not relieved from liability arising from 
delegated duties negligently performed. 

Foltz v. Northwestern Bell Tel. Co. 0.0.6.2 e eee eee eee es 
As a result of a nondelegable duty, the responsibility or ultimate 
liability for proper performance of a duty cannot be delegated, 
although actual performance of the task required by a 
nondelegable duty may be done by another. 

Foltz v. Northwestern Bell Tel. Co. oe. eee cece eee eee 
One on whom a nondelegable duty is enjoined may not, by 
employing an independent contractor, escape vicarious 
responsibility and liability for proper performance of that 
nondelegable duty. 

Foltz v. Northwestern Bell Tel. Co. 02... eee eee eee eens 
Exoneration of an independent contractor from a charge of 
negligence also exonerates the independent contractor’s employer 
from vicarious liability dependent on that contractor’s negligence. 
Foltz v. Northwestern Bell Tel. Co... .. see eee eee eee aee 
lf the effects of the actor’s negligent conduct actively and 
continuously operate to bring about harm to another, the fact that 
the active and substantially simultaneous operation of the effects 
of a third person’s innocent, tortious, or criminal act is also a 
substantial factor in bringing about the harm does not protect the 
actor from liability. 

London v. Stewart oo. cee cece ete ee cee ete e teen eenes 
If the separate and independent acts of negligence by different 
persons combine to produce a single injury, each participant is 
liable for the damage, although one of them alone could not have 
caused the result. 

London v:‘Stéwart:« ose. etic eset aes ecpaleeiete cons 
A city is obligated to use reasonable and ordinary care in the 
construction, maintenance, and repair of its streets so that they 
will be reasonably safe for a person using them while that traveler 
is exercising reasonable and ordinary caution and prudence. 
Gilbert v. City of Tekamah = w «so eee ee ee eee ete ee eens 


Libel and Slander 


1. 


Statements made at an investigation held pursuant to the 
grievance procedure under the Railway Labor Act, 45 U.S.C. 
§§ 151 et seq. (1982), and an operating agreement and relevant to 
the subject of the hearing are absolutely privileged. 

Kloch v. Ratcliffe... cee cece eee cee e eee r ween ee eaee 
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Where a qualified privilege exists, there can be no recovery 
without proof of malice. 

Kloch vsRatcliffe: 0. v3. ccciee ee ira d neh enis bead fads 
A communication is privileged if made bona fide by one who has 
an interest in the subject matter to one who also has an interest in it 
or stands in such relation that it is a reasonable duty, or is proper, 
for the writer to give the information. 

Kloch'v. Ratcliffe. ..4.cceecue sek e ei dda e een da canes 
In order to prove malice the plaintiff must show that the 
defendant knew that the statement was false or that the statement 
was made with a reckless disregard as to its truth or falsity. 
Klochiv..Ratcliffe:  ses.6 sestctiew ia ba tae eae ores 


Licenses and Permits 


1. 


Liens 


Driving is not a fundamental right, and drunk drivers are not a 
suspect class. 

Statev. Michalski ........ cs ccc cc cect cece cecteetcesecs 
A driver’s license is an “entitlement,” the revocation or 
suspension of which requires procedural due process guaranteed 
by the fourteenth amendment. 

Statev. Michalski 2.0... ec cee eee rece cece 


Absent stipulation to the contrary, title and right to possession 
remain in the mortgagor, and the mortgagee holds only a lien 
upon the property. 

Dupuy v. Western State Bank «oo... eee ee eee eee 
A lien and a mortgage are not synonymous; a lien is more 
comprehensive than a mortgage. 

Dupuy v. Western State Bank... eee eee eee 
A mortgage instrument creates and evidences a lien securing a 
debt. 

Dupuy v. Western State Bank... wee eee eee eee eee 
A mortgagee’s lien in a foreclosure action covers only the premises 
that were the subject of the foreclosure petition. 

Dupuy v. Western State Bank «6... ke cece cece eee 
Multiple liens can be evidenced in one mortgage instrument. 
Dupuy v. Western State Bank 6... ccc cee eee 
A Nebraska agister’s lien for services and care rendered to 
livestock owned by a Nebraska resident is not superior to a 
perfected security interest filed before the agister’s lien, unless the 
security interest holder agrees in writing to the contract for the 
feed and care of the livestock involved. 

Washington County Bank v. RedSocks Stables ............. 


Limitations of Actions 


If a petition alleges a cause of action ostensively barred by the 
statute of limitations, such petition, in order to state a cause of 
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action, must show some excuse tolling the operation and bar of 
the statute. 

League v. Vanice  ....... 20. ccc cece ewe acer c cere esseerece 
Discovery, as used in reference to a statute of limitations, means 
that an individual acquires knowledge of a fact which existed but 
which was previously unknown to the discoverer. 

League v. Vanice  ....... cece eee cence eee ceneensercees 
Whatever fairly puts a person on inquiry is sufficient notice, 
where the means of knowledge are at hand; and if he omits to 
inquire, he is then chargeable with all the facts which, by a proper 
inquiry, he might have ascertained. 

League v. Vanice 6.6... cece cece cece eee eee eeneneee 
A defendant alleging the statute of limitations as an affirmative 
defense has the burden to prove such defense. 

League v. Vanice  ........ ccc e eee e cere n cence eenscteeees 
Where the facts incorporated into a petition by way of 
amendment constitute a cause of action separate and independent 
from that stated in the original petition, the statute of limitations 
against the cause of action pleaded in the amendment runs until 
the filing of such amended petition. 

League v. Vanice  ....... ee eee cece eee cere teen ereees 
Any action to recover damages based on alleged professional 
negligence shall be commenced within 2 years next after the 
alleged act or omission providing the basis for such action. 
Suzukiv. Holthaus  ......... 0. eee e cece cere renee 
A cause of action for damages for professional negligence accrues 
at the time of the act or omission causing the injury. 

Suzukiv. Holthaus ........... 0c ccc eee eee cee eet e cence 
A statute of limitations may begin to run at some time before the 
full extent of damages is sustained. 

Suzukiv. Holthaus .......... cece cece eee cnet een eenee 
The duties of a conservator are of a continuing nature, and, as a 
general rule, the statute of limitations does not apply to his duty.to 
account to the protected person and his right to compensation. 
In re Conservatorship of Estate of Lindauer ................ 
If an employee suffers an injury which appears to be slight but 
which is progressive in its course, and which several physicians are 
unable to correctly diagnose, the worker’s failure to file claim or 
bring suit within the time limited by law will not defeat his right to 
recovery, if he gave notice and commenced action within the 
statutory period after he had knowledge that compensable 
disability resulted from the original accident. 

Cemer v. Huskoma Corp. .... 01. eee e eee ccc nee e reer eee 
Under Neb. Rev. Stat. § 44-2844 (Reissue 1978), the running of 
the statute of limitations is interrupted during the medical review 
proceedings and recommences 90 days after the medical review 
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panel issues its opinion. 

Jacobs v. Goetowski 6... cee cece cece ect e ence teen nance 
An action for breach of any contract for sale must be commenced 
within 4 years after the cause of action has accrued. By the original 
agreement the parties may reduce the period of limitation to not 
less than 1 year but may not extend it. 

Allan v. Massey-Ferguson, Inc. oo... 2 cece eee eee eee 
The time when a statute of limitations commences to run must be 
determined by the facts of each case. 

Tiwald v. Dewey... . cece ccc cece rece c cece eeareestsrecees 
A cause of action for professional malpractice accrues and the 
statute of limitations begins to run at the time of the act or 
omission which is alleged to be the professional negligence that is 
the basis for the cause of action. 

Tiwald:vi;DEWEY* coicessoind ee ccdadiedg teeta canis awe euts ss 
In medical malpractice cases a period of limitations or repose 
begins to run when the treatment rendered after and relating to the 
act or omission complained of is completed. 

Batry:¥.-BOhiy 6 re. SA se  Siireosie's Si Bee rene ea eck Sneak ae 
A medical malpractice action arises, for the purpose of 
determining the admissibility into evidence of a written opinion 
rendered by the medical review panel, upon the occurrence of the 
act or omission of which complaint is made. 

Batry'V Bohl’. 23.32.00 Seat thas Seek tae Va eden doh aeedees 
Because the Revisor of Statutes has a continuing duty to publish 
the laws of Nebraska as adopted by the Legislature and not 
otherwise declared unconstitutional by the Supreme Court, an 
application for a writ of mandamus to compel the proper 
publication of the laws is not subject to a claim that the action is 
barred by a 4-year statute of limitations. 

State ex rel. Wright v. Pepper] ........ 0... cece cece eee e eee 


Liquor Licenses 


1. 


An applicant for a liquor license before the Nebraska Liquor 
Control Commission has the burden to show that the granting of 
such license is or will be required by the present or future public 
convenience and necessity. 

Richards v. Neb. Liq. ControlComm. ..............0-000e- 
The Nebraska Liquor Control Commission, while having broad 
discretion in the granting or denial of an application for a liquor 
license, must base its findings upon substantial evidence and may 
not be arbitrary or capricious. 

Richards v. Neb. Liq. ControlComm. ...............0+ ants 
A party-applicant who consents at a hearing upon an application 
for a liquor license to the receipt into evidence by the Nebraska 
Liquor Control Commission of proceedings involving a prior 
application by the same party for the same license may not 
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thereafter complain of the consideration by the commission of 
such prior proceedings with respect to the pending application. 
Richards v. Neb. Liq. ControlComm. ................-5005 


A Nebraska agister’s lien for services and care rendered to livestock 


Mandamus 


1. 


owned by a Nebraska resident is not superior to a perfected 
security interest filed before the agister’s lien, unless the security 
interest holder agrees in writing to the contract for the feed and 
care of the livestock involved. : 
Washington County Bank v. Red Socks Stables ............. 


Because the Revisor of Statutes has a continuing duty to publish 
the laws of Nebraska as adopted by the Legislature and not 
otherwise declared unconstitutional by the Supreme Court, an 
application for a writ of mandamus to compel the proper 
publication of the laws is not subject to a claim that the action is 
barred by a 4-year statute of limitations. 

State ex rel. Wright v. Pepper] .......... 00. cece cece ees 
It is generally held that mandamus only lies to enforce the 
performance of a ministerial act or duty, and not to control 
judicial discretion. 

State ex rel. Wright v. Pepperl ............ 02 eee eee eee eee 


Master and Servant 


1. 


If an employer, accepting and resuming possession of work by an 
independent contractor, could have known from a reasonable 
inspection that there was a defect in the work, such employer may 
be liable for a third person’s injury caused by that defective work. 
Foltz v. Northwestern Bell Tel. Co. 00... ee eee eee eee eee eee 
One employing an independent contractor may be liable for 
damages resulting from injury caused by the contractor’s 
negligence, when, by rule of law or statute, the duty to guard 
against the risk is nondelegable. A nondelegable duty means that 
an employer of an independent contractor, by assigning work 
consequent to a duty, is not relieved from liability arising from 
delegated duties negligently performed. 

Foltz v. Northwestern Bell Tel. Co... 0... eee cee eee eee 
As a result of a nondelegabie duty, the responsibility or ultimate 
liability for proper performance of a duty cannot be delegated, 
although actual performance of the task required by a 
nondelegable duty may be done by another. 

Foltz v. Northwestern Bell Tel. Co. ... oe. eee ee cece eee 
One on whom a nondelegable duty is enjoined may not, by 
employing an independent contractor, escape vicarious 
responsibility and liability for proper performance of that 
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nondelegable duty. 

Foltz v. Northwestern Bell Tel. Co. oo... cee cee eee eee 
Exoneration of an independent contractor from a charge of 
negligence also exonerates the independent contractor’s employer 
from vicarious liability dependent on that contractor’s negligence. 
Foltz v. Northwestern Bell Tel. Co. oo... . cece ccc eee ees 


Medical Malpractice 


1. 


Under Neb. Rev. Stat. § 44-2844 (Reissue 1978), the running of 
the statute of limitations is interrupted during the medica! review 
proceedings and recommences 90 days after the medical review 
panel issues its opinion. 

Jacobs v. Goetowski 0... eee cece ccc eect e ence 
A plaintiff's right to amend the wording in his specimen petition 
filed under Neb. Rev. Stat. § 44-2840 (Reissue 1978) in his 
petition later filed in the district court is the same as a plaintiff’s 
right to amend any other petition, so 'ong as the matter submitted 
to the court is the same matter submitted to the medical review 
panel. 

Jacobs v. Goetowski ow... cece cece e eee cee eeen seewaiene 
A cause of action for professional malpractice accrues and the 
statute of limitations begins to run at the time of the act or 
omission which is alleged to be the professional negligence that is 
the basis for the cause of action. 

Tiwald ViDewey”  <..09s.3 000 aknaet ieee diese eau dere desea d 
In order to qualify for the protection of the Nebraska 
Hospital-Medical Liability Act, the health care provider must file 
with the director of the Department of Insurance proof of certain 
financial responsibility and pay the surcharges levied under the 
act. 

Barry V.. BOWL aces bi iase cake ie a 6.00 bb e's ob ob UR eae enews 
A cause of action arising while a patient and health care provider 
are subject to the Nebraska Hospital-Medical Liability Act is to be 
adjudicated in accordance with the provisions of the act. 

Barryv. Bohi_ ....... a eae deawateee kaveia ara tatiecerd dealer ee lai sigs 
In medical malpractice cases a period of limitations or repose 
begins to run when the treatment rendered after and relating to the 
act or omission complained of is completed. 

Barry: Vs Bohn. dvs ies csate hd Se He ee eto Sieckeoele aes 
A medical malpractice action arises, for the purpose of 
determining the admissibility into evidence of a written opinion 
rendered by the medical review panel, upon the occurrence of the 
act or omission of which complaint is made. 

Barry ‘Vs, Bobi ones cis Sci xs ordre a Gln nalernd Sw ei ewiels elbie dw a elecere 
It is presumed that the improper admission into evidence of an 
opinion of the medical review panel rendered in accordance with 
the provisions of the Nebraska Hospital-Medical Liability Act 
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Barry'¥.-BOht: -s.srcaihee ae ike eb aches pa ae ean Saat aly eee 
Mental Distress 
1. In a case of bystander recovery for negligent infliction of 
emotional distress, recovery based on the reasonable 
foreseeability of the harm is a more logical and just method of 
determining liability than the “zone of danger” rule. 
James VcLieb* shee cdecar state as tans hune Abeer soa aedy cae 
2. The factors to.be considered in determining liability for negligent 
infliction of emotional distress are not intended to be fixed 
guidelines but, rather, are factors to be taken into account by the 
court in assessing the degree of foreseeability of emotional injury 
to the plaintiff. 
James.vi: Lieb: sce tiene ta betes we linn cigie eons Bernas 
3. In an action for negligent infliction of emotional distress, 
negligence must be measured against the particular set of facts 
and circumstances present in each case. 
James ¥.-Lieb.(s vieiiccs ceases daha cists da niin el aaannnt eat 
4. In an action for negligent infliction of emotional distress, the 
relationship between the plaintiff and victim is the most crucial in 
determining foreseeability. 
James. Vo LIED: © innit Sareea Si etins eae ew nies caeeeeetied a 
5. Relationship within a certain degree of consanguinity is not 
required to prove a sufficient relationship for recovery in an 
action for negligent infliction of emotional distress. 
James Ve Lied ce.cc saci ta tye nieve oie ales +, cease consents 
6. A marital or intimate familial relationship will be required for 
recovery in an action for negligent infliction of emotional 
distress. Extended family members will usually have a heavy 
burden proving a sufficiently close bond to allow recovery. 
Jamesiv.sLieD fakes eevee vane es aegis Beles ous’ é 
7. Ifa plaintiff in a negligent infliction of emotional distress case 
experiences actual sensory perception of the accident, the 
requirement of proximity will be satisfied. 
James:vi\Lieb: 25 fc edits ithe xtercigeite ISU veka ee Sae eee we 
8. The determination of liability sustained in a case of negligent 
infliction of emotional distress depends on a number of factors, 
including where, when, and how the injury to the victim entered 
into the consciousness of the plaintiff. 
James vi Lieb: 2.-c2cheee diais oe ceed Sone eta dese 
9. In a case of negligent infliction of emotional distress, the 
emotional trauma must result from either death or serious injury 
to the victim. 
James'¥. Lieb) sicies seen: dese oe dee eee ees rer re 
10. In order to recover in a case of negligent infliction of emotional 


distress, the plaintiff need not necessarily evidence some 
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concurrent physical injury resulting from the emotional trauma. 
While concurrent physical injury is highly persuasive, it is not 
necessary given the current state of medical science and advances 
in psychology. 

James Vilieb.: 5 oss iasdes Heb dad toes oe ike eae nes 


Mentally Disordered Sex Offender 


The Nebraska Supreme Court will not disturb a trial court’s 
finding that one is a mentally disordered sex offender whose 
disorder is nontreatable unless it can be said that such declaration 
was an abuse of discretion. 

StateV.. Reddick? nec. cscsis eda lee veins etaw ee gebeneled 08 
The failure of the State to treat a mentally disordered sex offender 
whose disorder is nontreatable does not constitute cruel and 
unusual punishment such as to violate either the eighth 
amendment to the federal Constitution or article 1, § 9, of the 
Nebraska Constitution. 

Statevy/Reéddick. © ic35.00ag. decisis asndteeweswa fetes sale he 
A mentally disordered sex offender for whom a program of 
treatment will not lead to a cure is “nontreatable” within the 
meaning of Neb. Rev. Stat. § 29-2914 (Reissue 1979). 

Statev. Reddick oo... ieee cece eect e eee een eens 


Miranda Rights 


1. 


An in-custody statement voluntarily made without the benefit of 
Miranda warnings is admissible if it is not the product of 
interrogation. 

State:v= Taylor 2. cj7e.ecieah 20 bate Ga BS ds Sew wma meee els wen 
The prosecution may not use statements, whether exculpatory or 
inculpatory, stemming from custodial interrogation of the 
defendant unless it demonstrates the use of procedural safeguards 
effective to secure the privilege against self-incrimination. By 
custodial interrogation, we mean questioning initiated by law 
enforcement officers after a person has been taken into custody or 
otherwise deprived of his freedom of action in any significant way. 
Statev. Whitmore ........ 0... c cece cece ese e ee eceeceans 
A practice that the police should know is reasonably likely to 
evoke an incriminating response from a suspect amounts to 
interrogation under Miranda. 

Statev. Whitmore 2.0... cece cece cece cece eeeacnes 
Where there is no expectation of an admission and the police 
conduct is not an attempt to obtain an admission, there is no 
interrogation. 

Statev. Whitmore ........ cece cee cece te ence eee eens 
A neutral question which falls within the class of brief, 
spontaneous reactions to the situation then confronting a police 
officer, and was not designed to obtain evidence to establish guilt, 
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is not interrogation under Miranda. 

Statev. Whitmore 2.0.0... ce ece eee eee eee eee 
There is no requirement that Miranda warnings be given prior toa 
request to submit to a chemical analysis of blood, breath, or urine 
under the Nebraska implied consent law. 

Fulmer'v. Jensen oss cceeeis tes cee ce sees e bine dete ee ees 
The Miranda procedures were not meant to preclude law 
enforcement personnel from performing their traditional 
investigatory functions such as general on-the-scene questioning. 
Statevi'HOlman: csc sasisaeic ine pence aie act dincsnas sipteiel nied nee 
Roadside questioning of a driver detained pursuant to a routine 
traffic stop does not constitute custodial interrogation for 
purposes of Miranda. 

Statev. Holman oo... kee e cece nec n ene e eee e eens 
Before a defendant’s custodial statement is admissible as 
evidence, the absolute and indispensable prerequisites of a 
Miranda warning must have been satisfied preceding the 
interrogation producing such statement, namely, law enforcement 
personnel must (1) inform the defendant of the right to remain 
silent, (2) explain that anything said can and will be used against 
the defendant in court, and (3) inform the defendant of the right 
to consult with a lawyer and to have a lawyer present during 
interrogation. If a defendant to be interrogated is indigent, the 
defendant must also be informed that a lawyer will be appointed 
to represent the defendant. 

Statéev Norfolk. © ccccieece cn dace tisie se ole als ot ereractse ee oleae 
In reference to a waiver of the rights designated in the Miranda 
warning, intelligent is not synonymous with prudent, and 
intelligence is not equated with wisdom. 

State-v: Norfolk? | n2 nasties sash ovate eee ares gee Sates 
To determine whether a defendant acted intelligently regarding a 
waiver of any right designated in the Miranda warning, the proper 
standard is whether a defendant, at the time of the waiver, 
possessed the capacity to understand and act in response to the 
Miranda warning given by an interrogating officer. 

State:vs. Norfolk: ~ kj ceiecccesaed few Cab Sie aerts estasiwinn Sede oe les 


Modification of Decree 


1. 


In a modification hearing to determine who should have custody 
of the children, the paramount consideration is the best interests 
of the children. 

Riddle v. Riddle 6... ee cee ec eee ec ee eee tee rene enes 
In determining whether the custody of a minor child should be 
changed, the evidence of the custodial parent’s behavior during 
the year or so before the hearing on the motion to modify is of 
more significance than the behavior prior to that time. What we 
are interested in is the best interests of the child now and in the 


987 


582 


730 


730 


810 


810 


810 


109 


988 


Mortgages 


l. 


INDEX 


immediate future, and how the custodial parent is behaving now is 
therefore of greater significance than past behavior when 
attempting to determine the best interests of the child. 

Riddle v. Riddle 0... oo. cccccc ccc eee ee et eeees 
Kennedy v. Kennedy ......... cece cece cece ee ee cece 
Upon a motion containing an allegation of fact which, if true, 
constitutes good cause to set aside or modify a decree dissolving a 
marriage, a court must grant an evidentiary hearing on the motion 
to set aside or modify the dissolution decree. 

Younkin v. Younkin 1.1... cee cece eee eneee 
The best interests of the children are not served by constant 
custody disputes and a shifting of custody control from one 
parent to the other. Rather, to the extent we can, we should 
attempt to provide some sense of stability for the children. 
Kennedy v. Kennedy ............ ccc cece cece eee e cent eeas 
A decree awarding custody of minor children and fixing child 
support payments is not subject to modification in the absence of 
a material change in circumstances occurring subsequent to the 
entry of the decree of a nature requiring modification in the best 
interests of the children. 

Kennedy v. Kennedy .......... cee cc eee cece cece ee ene ences 
The burden of proving the existence of a material change of 
circumstances affecting the best interests of the children is on the 
party seeking modification of the custody award. 

Kennedy v. Kennedy ..... 2... .. cece cece eee eee e eee ence 
As a general rule, all other circumstances being equal, legitimate 
career changes of the custodial parent, whether they be 
job-related or matrimonial in nature, will support an application 
for changing the residence of a child placed in that parent’s 
custody. An award of custody is not a sentence of immobilization. 
Little v. Little. wn ewico eta Si aw tunes Bata leat nas bod beet 


A mortgage is a special interest in real property consisting of a 
security for a debt or obligation. 

Dupuy v. Western State Bank... ee cece ee eee 
Absent stipulation to the contrary, title and right to possession 
remain in the mortgagor, and the mortgagee holds only a lien 
upon the property. 

Dupuy v. Western StateBank 6... ccc cece eee eee 
A lien and a mortgage are not synonymous; a lien is more 
comprehensive than a mortgage. 

Dupuy v. Western StateBank .... eee eee ce eee eee 
A mortgage instrument creates and evidences a lien securing a 
debt. 

Dupuy v. Western State Bank 6... eee cece eee 
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5. Absent an expression of intent, the court will presume that the 


mortgagee intended that which would prove most advantageous 
toit. : 

Dupuy v. Western State Bank «0.1... eee cece eee 
A mortgagee’s lien in a foreclosure action covers only the premises 
that were the subject of the foreclosure petition. 

Dupuy v. Western State Bank .... 1.2... .. eee eee eee eee 
Multiple liens can be evidenced in one mortgage instrument. 
Dupuy v. Western State Bank «1... eee eee 


Motions for Continuance 


Motions for continuances are addressed to the sound discretion of 
the court, and in the absence of a showing of an abuse of 
discretion, a ruling on.such motions will not be disturbed on 
appeal. 

Statev.Broomhall  ....... cc cece cece cece eee eee eee eaee 
Statev. Richter ie. s dc .c ce nas dees dae ne eaea swe ee 
In determining whether or not the trial court has abused its 
discretion in refusing to grant a continuance, it is proper to look to 
the entire record in the case. 

Statev. Broomhall «0... cee ene ete eeeeee 
Where due diligence by the moving party has not been shown, the 
ruling of the trial court overruling a motion for a continuance for 
the purpose of securing additional evidence will not be disturbed. 
Statev. Broomhall 1... eee cee ee et ene eeeee 
A continuance granted at an instate prisoner’s request in the 
county court where a complaint is pending against such a prisoner 
operates to extend the time within which such a prisoner must be 
brought to trial under Neb. Rev. Stat. § 29-3805 (Cum. Supp. 
1984). 

Statev. Soule: cs pisstsc cases bh eee ke ahs oe edaw tan neledns 


Motions to Suppress 


1. 


Factual findings by the trial court on a motion to suppress wil! not 
be overturned on appeal unless clearly wrong, looking at a totality 
of the circumstances. 

Statev. Whitmore ........... 0 cece cece eee eee ee eeeeee 
StateVi Beard seeks oie ects Ste Sih oa tereneags hs Sie reed 
A motion to suppress can only be made by a person who had a 
reasonable expectation of privacy in the area searched and where 
the evidence was seized. 

Statev. Holman... ec cece eee et enees 


Motor Carriers 


1, 


An applicant for a certificate of public convenience and necessity 
has the burden of showing that the authority he seeks is required 
by the public convenience and necessity, and the determination of 
that issue is peculiarly within the discretion and expertise of the 
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Public Service Commission. 

In re Application of Red Carpet Limo. Serv.,Inc. ........... 
In determining the issue of public convenience and necessity, 
controlling questions are whether the operation will serve a useful 
purpose responsive to a public demand or need; whether this 
purpose can or will be served as well by existing carriers; and 
whether it can be served by the applicant in a specified manner 
without endangering or impairing the operations of existing 
carriers contrary to the public interest. 

Inre Application of Red Carpet Limo. Serv., Inc. ........... 


Motor Vehicles 


1. 


It is the duty of the State to use reasonable and ordinary care in the 
construction, maintenance, and repair of the shoulders of a paved 
or hard-surfaced highway to keep them reasonably safe for 
ordinary and reasonably anticipated use by a traveler using the 
highway while in the exercise of due care. 

Oldenburg'v. State: secs ciid ie bc rece Sdidies aisha sedis age ae 
The presumption that a party lacking memory of an accident 
exercised reasonable care for his own safety has no probative 
force, is a mererule of law, obtains only in the absence of direct or 
circumstantial evidence justifying an inference on the subject, and 
disappears when evidence is produced. 

Oldenburg v. State 6... ke cc eee eee eee eee eaee 


Three requirements must be satisfied to uphold a warrantless 
search and seizure from an automobile under the plain view 
doctrine. First, the police officer must lawfully make an “initial 
intrusion” or otherwise properly be in a position from which he 
can view a particular area. Second, the officer must discover the 
incriminating evidence “inadvertently,” i.e., he may not know in 
advance the location of the evidence and intend to seize it without 
obtaining a warrant, relying on the plain view exception only as a 
pretext. Finally, it must be “immediately apparent” to the police 
that the items they observe may be evidence of a crime, 
contraband, or otherwise subject to seizure. 

State-v..Hanseény <4) cosines i See aac bd eae leg abe aoie 
If probable cause justifies the search of a lawfully stopped vehicle, 
it justifies the search of every part of the vehicle and its contents 
that may conceal the object of the search. 

State vs Hansen, 20. fotecaa Sh kcdaie wanes dieeeam edhe tease 
Driving is not a fundamental right, and drunk drivers are not a 
suspect class. 

Statev. Michalski 6.0... eee ccc cece eee ete e eens 


The classification made in Neb. Rev. Stat. § 39-669.07 (Reissue 
1984), that is, the line drawn between drivers who are drunk and 
drivers who are sober, is one rationally related to a legitimate 
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governmental end. 

State:v,-Michalskit 03s) acess laws hoc pieesccans de cee eS 
A driver’s license is an “entitlement,” the revocation or 
suspension of which requires procedural due process guaranteed 
by the fourteenth amendment. 

State v. Michalski... 06. ccc ec cc cee eee 
Because the right to travel has been characterized as fundamental, 
courts examine statutes impairing that right using the strict 
scrutiny standard of review. 

State'vi Michalski 00) veee8s4 secede ate Wacwaann vesewes 
Where a motorist looks and does not see an approaching vehicle, 
or seeing one, erroneously misjudges its speed and distance, or for 
some other reason assumes that he can proceed and avoid a 
collision, the question is usually one for the jury. 

Mitchell v. Kesting 0... ccc cece eee eee e tect e ee eeenes 
Generally, the failure to see an approaching vehicle is not 
negligence as a matter of law unless the vehicle is undisputably 
located in a favored position. 

Mitchell v. Kesting 6... 2. eee eee cece eee cee neee 
It is established law that a driver who fails to see another who is 
favored over him is guilty of negligence as a matter of law. 
Mitchell v. Kesting 20... cece cee cece ete eee t oneness 
Upon stopping a vehicle for a traffic violation, it is lawful to 
detain the driver while checking the registration and the license of 
the driver. 

State Vv Holman: .2..0.c2.2ee0ds decals oe Pe ahesee since ots 
Roadside questioning of a driver detained pursuant to a routine 
traffic stop does not constitute custodial interrogation for 
purposes of Miranda. 

State'v: Holman. «.3shess.caetade tid cnrew i eaeineedie essa tee 


Municipal Corporations 


1. 


Courts are required to presume that a legislative body, in enacting 
ordinances, acted within its authority, and the burden rests on 
those who challenge their validity to show that, in the matter 
called in question, the action of the municipal authorities was 
arbitrary, unreasonable, and without substantial relation to 
public safety, health, morals, or general welfare. 

City of Lincoln v. Bruce... 1... eee eee eee eee eee eens 
Ordinance is generally used to designate a local law of a municipal 
corporation, duly enacted by the proper authorities, prescribing 
general, uniform, and permanent rules of conduct, relating to the 
corporate affairs of the municipality. 

Sommerfeld v. City of Seward 6... cece ce eee eee 
Aresolution is generally not the equivalent of an ordinance, but is 
rather an act of a temporary character; is ordinarily sufficient for 
council action on ministerial, administrative, or executive 
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matters; and does not rise to the dignity of an ordinance. 
Sommerfeld v. City of Seward 6... eee eee 
Generally, an ordinance cannot be amended, repealed, or 
suspended by a resolution. 

Sommerfeld v. City of Seward 6... ccc cee eee 
Neither Neb. Rev. Stat. § 14-373 nor § 19-3101 (Reissue 1983) 
applies where a city of the metropolitan class seeks to adopt an 
ordinance annexing land adjacent to the city’s boundaries. 

S.1.D. No. 95 v. CityofOmaha oo... cece cee eee ees 
The act of annexation is a matter of statewide concern, and 
therefore the state statutes, and not the city charter provision, are 
controlling. 

S.1.D. No. 95 v. CityofOmaha eee cece ee eee ees 
The determination of the City of Omaha, Nebraska, to annex or 
not to annex outlying property is a purely municipal concern, but 
this is not true of the annexation process which necessarily affects 
property outside the municipality and persons who are not 
inhabitants of the city. The protection of such persons and 
property is a matter of state concern, and in fulfillment of its 
duties in this respect, the state must fix the rules and regulations 
pertaining to annexation procedures. 

S.1.D. No. 95 v. CityofOmaha oo... cece eee ee cece eee 
A municipality cannot annex property for revenue purposes only. 
S.1.D. No. 95v. CityofOmaha ..... kee eee eee eee ee 
The burden is on one who attacks an ordinance, valid on its face 
and enacted under lawful authority, to prove facts to establish its 
invalidity. 

S.1.D. No. 95 v. CityofOmaha oo... cece cece cece ee eee 
A sanitary and improvement district, like a municipal 
corporation, is a creation of the Legislature. The Legislature may 
prescribe how and in what manner this legal entity may be created, 
and, by the same token, as is true with municipal corporations, 
may determine how it can be discontinued. 

S.I.D. No. 95v. CityofOmaha ...... kee eee cee eee ee 
Usually, when a municipal corporation has power to make or 
provide for the making of improvements, it has power to make 
arrangements to meet the expense thereof. In the absence of 
express direction by statute, the method to be adopted is within 
the discretion of the proper municipal authorities. 

City of Lincolnv. Lesoing ............ ccc cece cee eeeeeeees 


in actions under Neb. Rev. Stat. §§ 81-8,209 et seq. (Reissue 
1981), the State Tort Claims Act, all questions of negligence and 
contributory negligence shall be determined initially by the trial 
court. 

Oldenburg v. State oo... ccc cece cece ee eeees 
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Itis the duty of the State to use reasonable and ordinary care in the 
construction, maintenance, and repair of the shoulders of a paved 
or hard-surfaced highway to keep them reasonably safe for 
ordinary and reasonably anticipated use by a traveler using the 
highway while in the exercise of due care. 

Oldenburg v. State 0... eee ec eee eee eee tees 
The presumption that a party lacking memory of an accident 
exercised reasonable care for his own safety has no probative 
force, is a mere rule of law, obtains only in the absence of direct or 
circumstantial evidence justifying an inference on the subject, and 
disappears when evidence is produced. 

Oldenburg v. State 0... cece cece erent eee eee 
In a case of bystander recovery for negligent infliction of 
emotional distress, recovery based on the _ reasonable 
foreseeability of the harm is a more logical and just method of 
determining liability than the “zone of danger” rule. 

James Ve Lieb? tesscecciiced ad. sd tad sig dees Saas oe Gees Deals 
The factors to be considered in determining liability for negligent 
infliction of emotional distress are not intended to be fixed 
guidelines but, rather, are factors to be taken into account by the 
court in assessing the degree of foreseeability of emotional injury 
to the plaintiff. 

James:¥2 Lieb:- rates iaiey end Cais piers ose ete ak caer eee ee 
In an action for negligent infliction of emotional distress, 
negligence must be measured against the particular set of facts 
and circumstances present in each case. 

Jamies:v: Lieb. sain. iia ride nan ees aag sas Saas 
In an action for negligent infliction of emotional distress, the 
relationship between the plaintiff and victim is the most crucial in 
determining foreseeability. 

James:vi-Lieb* 24sec het eae hina eat bites SV 
Relationship within a certain degree of consanguinity is not 
required to prove a sufficient relationship for recovery in an 
action for negligent infliction of emotional distress. 

JaMeS ViLieby eco hee tition ond ves Sane wien cee bee ioawaes 
A marital or intimate familial relationship will be required for 
recovery in an action for negligent infliction of emotional 
distress. Extended family members will usually have a heavy 
burden proving a sufficiently close bond to allow recovery. 
James:V2Lieb™ 224 0cde eet $00es Seaman s ote eevee nose 
If a plaintiff in a negligent infliction of emotional distress case 
experiences actual sensory perception of the accident, the 
requirement of proximity will be satisfied. 

James Vv. Lieb» -3.6 5 hence eee Se tac Bed ete Sane oan as 
The determination of liability sustained in a case of negligent 
infliction of emotional distress depends on a number of factors, 
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including where, when, and how the injury to the victim entered 
into the consciousness of the plaintiff. 

James vi, Lieb). 60 6c.cibe ee caaeeeecicds Seeks soa aeee a caes 
In a case of negligent infliction of emotional distress, the 
emotional trauma must result from either death or serious injury 
to the victim. 

James Vi LICb ics ciese selec leben stands ioe hae ae eae sate 
In order to recover in a case of negligent infliction of emotional 
distress, the plaintiff need not necessarily evidence some 
concurrent physical injury resulting from the emotional trauma. 
While concurrent physical injury is highly persuasive, it is not 
necessary given the current state of medical science and advances 
in psychology. 

Jamessy. Lieb: © icici iens ys ative in dd ddn adie tctaaleewnes acetate 
Exoneration of an independent contractor from a charge of 
negligence also exonerates the independent contractor’s employer 
from vicarious liability dependent on that contractor’s negligence. 
Foltz v. Northwestern Bell Tel.Co. 6.2.0... c eee eee eee eee 
An efficient intervening cause is a new and independent force 
which breaks the causal connection between the original wrong 
and the injury. 

London v. Stewart... eee cece eect ee eenecennes 
An intervening cause is one which comes into active operation in 
producing the result after the negligence of the defendant. 
London v. Stewart occ cece tse scccccceevtcnsnseteenuce 
An intervening force is one which actively operates in producing 
harm to another after the actor’s negligent act or omission has 
been committed. 

London v. Stewart oo... eee cece cece reece ee eenes 
If the effects of the actor’s negligent conduct actively and 
continuously operate to bring about harm to another, the fact that 
the active and substantially simultaneous operation of the effects 
of a third person’s innocent, tortious, or criminal act is also a 
substantial factor in bringing about the harm does not protect the 
actor from liability. 

London v. Stewart «0... cece eee ccc eee eeeevece 
If the separate and independent acts of negligence by different 
persons combine to produce a single injury, each participant is 
liable for the damage, although one of them alone could not have 
caused the result. 

London v. Stewart... . ee ceec cee cece eee eee eeeeees 
Where the evidence is conflicting as to the negligence of a party 
and the proximate cause of an accident, those issues must be 
submitted to the jury. 

London v. Stewart 6... cece ee eee e cence euees 


47 


47 


47 


201 


265 


265 


265 


265 


265 


21. 


22. 


23. 


24. 


25. 


26. 


27. 


28. 


29, 


30. 


INDEX 


Absent evidence that an insurance agent has agreed to provide 
advice or the insured was reasonably led by the agent to believe he 
would receive advice, the failure to volunteer information does 
not constitute either negligence or breach of contract for which an 
insurance agent must answer in damages. 

Polskiv::Powerss isis c Scie vdaca eee. ee tia ee Pia ees 
Generally, the failure to see an approaching vehicle is not 
negligence as a matter of law unless the vehicle is undisputably 
located in a favored position. 

Mitchell v. Kesting .......-- cece ccc cece eee e eee eaee 
It is established law that a driver who fails to see another who is 
favored over him is guilty of negligence as a matter of law. 
Mitchell v. Kesting «0.0... eee eee eee cece e eee 
A city is obligated to use reasonable and ordinary care in the 
construction, maintenance, and repair of its streets so that they 
will be reasonably safe for a person using them while that traveler 
is exercising reasonable and ordinary caution and prudence. 
Gilbert v. City of Tekamah ... occ eee ee eee 
The burden is on the plaintiff to establish that the political 
subdivision was negligent and that its negligent act or omission 
was the proximate cause of the injury or damage or that it was a 
cause that proximately contributed to it. 

Gilbert v. CityofTekamah oo... eee eect cee eens 
Ordinarily, the questions of negligence, contributory negligence, 
and assumption of risk are for the jury, but where the facts 
adduced with respect to those questions are such that reasonable 
minds can draw but one conclusion therefrom, a directed verdict 
is proper. 

Utsumi v. City of Grand Island ........ 0... ccc e cee 
One who is capable of understanding and discretion, and who 
fails to exercise ordinary care and prudence to avoid obvious 
dangers, is negligent or contributorily negligent. 

Utsumiv. City of Grand Island ............ ccc cc eee ee eens 
One who knows of a dangerous condition, appreciates its 
dangerous nature, and deliberately exposes himself to the danger 
assumes the risk of injury from it. 

Utsumi v. City of Grand Island ..........0... 0. cee cece eee 
As used in the law of negligence, proximate cause is that cause 
which, in a natural and continuous sequence unbroken by an 
efficient intervening cause, produced the injury or loss, and 
without which the injury or loss would not have occurred. 
Prorok v. County of Custer ....... cee cece cece cee e eens 
The existence of negligence is an issue for the trier of fact where 
different minds may reasonably draw different conclusions from 
the evidence. 

Poppe v: Petersen” isiies ceded oe Fede be ees own aenee da 
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Where the cause of an accident is controverted, the physical facts 
must indisputably demonstrate that a party alleged to have caused 
the accident did in fact cause the accident before a verdict can be 
directed against that party. 

Poppe v. Petersen ..... 6. eee cece c cere eee eeeeeees 


Whatever fairly puts a person on inquiry is sufficient notice, 
where the means of knowledge are at hand; and if he omits to 
inquire, he is then chargeable with all the facts which, by a proper 
inquiry, he might have ascertained. 

League Vv. Vanice: vs eisia sedate dae tbeebg telees Madea edaees 
If an employer does not have actual notice or knowledge of an 
employee’s injury, Neb. Rev. Stat. § 48-133 (Reissue 1984) 
requires written notice to the employer concerning the employee’s 
injury to be compensated under the Workmen’s Compensation 
Act. 

Thompson v. Monfort of Colorado... 6. kee eee eee 
Knowledge of an employee’s injury, gained by the employee’s 
foreman, supervisor, or superintendent in a representative 
capacity for an employer, is knowledge imputed to the employer 
and notice to an employer sufficient for the notice requirement of 
Neb. Rev. Stat. § 48-133 (Reissue 1984). 

Thompson v. Monfort of Colorado... oe eee eee cee ees 
A company nurse’s knowledge about an employee’s injury is 
imputed to the company-employer. Such imputation of 
knowledge to the employer equally results from a company’s 
medical technician acquiring knowledge while providing 
on-the-job health service for an employee of the employer. 
Thompson v. Monfort of Colorado... 6. cee eee eee 
In place of indispensable written notice, Neb. Rev. Stat. § 48-133 
(Reissue 1984) contemplates a situation where an employer has 
notice or knowledge sufficient to lead a reasonable person to 
conclude that an employee’s injury is potentially compensable and 
that, therefore, the employer should investigate the matter 
further. 

Thompson v. Monfort of Colorado... 6... ee eee ee cee eee 
An intermediate account of a conservator is an adjudication of 
the matters considered in connection therewith only if made upon 
hearing and notice to all interested parties. 

In re Conservatorship of Estateof Lindauer ................ 
Under an absolute guaranty of payment there is no condition as to 
demand and notice of default. 

First Nat. Bank v. Bolzer .... 1. eee cc cet ee eee e eee 
The notice of claim requirements of the Nebraska Political 
Subdivisions Tort Claims Act, Neb. Rev. Stat. §§ 23-2401 to 
23-2420 (Reissue 1983), is a condition precedent to the institution 
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Ordinances 
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of suit against a political subdivision. 
Utsumi v. City of Grand Island ....... eee eee eee ees 


An ordinance is presumed to be constitutional, and its 
unconstitutionality must be clearly established. 

City of Lincoln v. Bruce 2.1... ee ee ec cee eect eee 
In the absence of clear and satisfactory evidence to the contrary, a 
zoning ordinance is presumed to be valid. 

City of Lincoln v. Bruce... 6. eee eee cee eee ee eee nes 
Zoning ordinances should be given a fair and reasonable 
construction in light of the manifest intention of the legislative 
body, the objects sought to be attained, the natural import of the 
words used in common and accepted usage, the setting in which 
they are employed, and the general structure of the law as a whole. 
City of Lincoln v. Bruce... 6. cece ee cee cee ene ee 
Where the provisions of a zoning ordinance are expressed in 
common words of everyday use, without enlargement, 
restriction, or definition, they are to be interpreted and enforced 
according to their generally accepted meaning. 

City of Lincoln v. Bruce... 1... eee eee eee eee eee tee eee 
Generally, a zoning ordinance will not be applied immediately to a 
use which the ordinance renders nonconforming. 

City of Lincoln v. Bruce... 1... cece eee eee ree etter eees 
Ordinances which limit and plan for the elimination of 
nonconforming uses generally are enforceable. 

City of Lincoln v. Bruce... cee eee cette nee eenes 
Courts are required to presume that a legislative body, in enacting 
ordinances, acted within its authority, and the burden rests on 
those who challenge their validity to show that, in the matter 
called in question, the action of the municipal authorities was 
arbitrary, unreasonable, and without substantial relation to 
public safety, health, morals, or general welfare. 

City of Lincoln v. Bruce «1... oe eee eee ee cee ences 
Ordinance is generally used to designate a local law of a municipal 
corporation, duly enacted by the proper authorities, prescribing 
general, uniform, and permanent rules of conduct, relating to the 
corporate affairs of the municipality. 

Sommerfeld v. City of Seward sw... ee eee ec eeee eee 
A resolution is generally not the equivalent of an ordinance, but is 
rather an act of a temporary character; is ordinarily sufficient for 
council action on ministerial, administrative, or executive 
matters; and does not rise to the dignity of an ordinance. 
Sommerfeld v. City of Seward ow. eee eee eee 
Generally, an ordinance cannot be amended, repealed, or 
suspended by a resolution. 

Sommerfeld v. City of Seward ow. eee eee ee eee 
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Neither Neb. Rev. Stat. § 14-373 nor § 19-3101 (Reissue 1983) 
applies where a city of the metropolitan class seeks to adopt an 
ordinance annexing land adjacent to the city’s boundaries. 

S.1.D. No. 95 v. Cityof Omaha ow... eee ee cee eee eee 
The burden is on one who attacks an ordinance, valid on its face 
and enacted under lawful authority, to prove facts to establish its 
invalidity. 

S.1.D.No.95v. CityofOmaha oo... eee ee eee ee 
This court will not take judicial notice of a municipal ordinance 
which is not in the record. 

State'v. Richter 2.06606 Saso4 dace odds Sound dapeeds 


The rule as to admission of evidence of other crimes or acts is one of 


relevance. 
StateV:.MO0res oc cies cceeawir andes oe Bardem deeaba te bee 


Parental Rights 


1. 


Failure of a parent to correct a situation injurious to the life and 
normal development of a child may support an order of 
termination of parental rights, even though such child has not as 
yet manifested permanent damage. 
InreInterestofS.P,N.P,andL.P ow... cece eee eee 
InreInterést Of Reb To ccd alse ed ein Pea ete tedalcls 
An order terminating parental rights is reviewed de novo on the 
record, giving great weight, where the evidence is in conflict, to 
the fact that the trial court observed the parties and witnesses and 
judged their credibility. 

InreInterestofM.L.B. 2.1... eee eee cee eee eens 
Inre Interest of M.W.M. oo. occ ccc ccc eee e ete e eee 
An order terminating parental rights must be based on clear and 
convincing evidence. 

Inre Interest of M.L.B. oo. ee cee ce cece eee tenes 
Inre Interest of M.W.M. oo... cee ccc cnet e eee eaee 
The primary consideration in any case involving termination of 
parental rights is the best interests of the child. 

InreInterestof M.L.B. 2.2... Lecce eee eee ences 
Inre Interest of M.W.M.  .... cee ce cee ccc cee cece eee eee 
It is generally in a child’s best interests that a final disposition be 
made without delay. 

InreInterestiof M:L.Be seth ieee ga tee edv eda 
The right of a parent to custody and control of his or her children 
is not an inalienable right. 

InreInterestofM.L.B.  .. oc. ce eee ec ee enna eens 
The public has a paramount interest in the protection of the 
children from neglect. 

Inre Interest of M.L.B.  .. 2... ce eee cee ee tee tenes 
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The fact of incarceration may be considered along with other 
factors in determining whether parental rights should be 
terminated. 

In‘re Interest OF M.L.Be. 2.60 e dik elewe es oie he oath eneied 
There is no requirement for a court to implement a rehabilitation 
plan for the parents of a child found to be dependent and 
neglected. 

In‘rée Interést.of' M.-L Bs. lei. 5d foie ahead Seles See te ak 
It is not the law in Nebraska that parental rights may not be 
terminated unless a parent is given a reasonable opportunity for 
rehabilitation. 

Inre Interest Of M.L.B.  ..... eee ee cee tee e teens 
The court may order a parent to make reasonable efforts to 
rehabilitate, and a parent’s failure in such rehabilitative efforts is 
another independent reason justifying termination of parental 
rights. 

Inre Interest Of M.L.B. oo... cee ec eee cece eee tenes 
While there is no requirement that a juvenile court must institute a 
plan for rehabilitation of a parent, where the failure of a parent to 
comply with a rehabilitation plan is an independent ground for 
termination of parental rights, the rehabilitation plan must be 
reasonable and must be conducted under the direction of the 
juvenile court. 

InreInterest OF M.L.B. oo. cee ccc cee ee eee eee 
In entering an order of termination of parental rights, the court 
may properly take into consideration all of its earlier proceedings 
in the case. 

Imre Interest of M.W.M. «we eee eee ce eee eee 


The existence of a partnership is a question of fact under the 
evidence. 

Inre Estate of Wells 6... ec ec eee ee erences 
The intent of the parties is of prime concern in determining 
whether a partnership exists. 

In:re-Estate‘of Wells. so s;.s: sre f8 vie ai a hee ae oles odie ee 
The burden of establishing the existence of a partnership is upon 
the party asserting that such a relationship exists. 

InreEstate of Wells 6... kc eee eee e eee eee e ees 
A partnership is a contract of two or more competent persons to 
place their money, effects, labor, or skill, or some or all of them, in 
lawful commerce or business, and to divide the profit or bear the 
loss in certain proportions. 

InreEstate of Wells 6.6... ee ee cee ee teeters 


For good cause shown, in proceedings to dissolve a marriage, 
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where paternity of a child affected by the dissolution proceedings 
is an issue to be resolved, blood group testing and other 
information bearing upon paternity of the child are proper areas 
for discovery under the Nebraska Discovery Rules (rev. 1983). 
Younkin v. Younkin ... ok eee cet e eee 
Visitation of a child born out of wedlock may be awarded to the 
alleged father of the child only if there is a court determination, in 
an appropriate action, that the person seeking visitation is the 
father of the child. 

Stratman v. Hagen... ce eee cece eee eee eeee 


Penalties and Forfeitures 


1. 


Restitution imposed under Neb. Rev. Stat. § 28-427 (Reissue 
1979) is not a criminal penalty to be imposed as punishment for 
the crime, but isin the nature of a civil or administrative penalty or 
sanction. 

State'v.Holiies~ <2. sce Sis aie sea eda exces als 8 wheel ass 
Restitution differs from forfeiture in that it is unnecessary to 
identify money found in the possession of the defendant as the 
money received by the defendant from a particular sale of drugs. 
State:v: Holmes) i... hec ud aice coma sicoseetenddia ees eee eee ee 


Physicians and Surgeons 


1. 


Under Neb. Rev. Stat. § 44-2844 (Reissue 1978), the running of 
the statute of limitations is interrupted during the medical review 
proceedings and recommences 90 days after the medical review 
panel issues its opinion. 

Jacobs v. Goetowski oo. cc cece c eee e neta 
A plaintiff’s right to amend the wording in his specimen petition 
filed under Neb. Rev. Stat. § 44-2840 (Reissue 1978) in his 
petition later filed in the district court is the same as a plaintiff’s 
right to amend any other petition, so long as the matter submitted 
to the court is the same matter submitted to the medical review 
panel. 

Jacobs v. Goetowski 6... . eee eee e cee eee tence eens 


Plea in Abatement 


1. 


Error in the ruling on a plea in abatement challenging the 
sufficiency of the evidence at the preliminary hearing is cured bya 
verdict of guilty if the evidence at trial is sufficient to sustain a 
finding of guilt beyond a reasonable doubt. 

State v. Navarrete 2.6... . ee ccc cece cece eee t eee enee 
A defendant may file a plea in abatement when there is another 
action pending between the same parties, involving the same or 
substantially the same subject matter, cause of action, and relief. 

Kash v. McDermott & Miller 20... cee cece cece cece eens 
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A plea in abatement is a dilatory and technical plea and is not, asa 
rule, favored by the courts. 

Kash v. McDermott & Miller ..... 0... 0. cece ec ceeeee ee 
A demurrer and a plea in abatement are different with respect to 
the role of evidence in the proceedings. 

Kash v. McDermott & Miller .......-. 0c. cece cere eee e eee 


If a petition alleges a cause of action ostensively barred by the 
statute of limitations, such petition, in order to state a cause of 
action, must show some excuse tolling the operation and bar of 
the statute. 

League v. Vanice 6... ec eee eee eens 
A defendant alleging the statute of limitations as an affirmative 
defense has the burden to prove such defense. 

League'’v, Vanic€ ices edie dad seed eg See tags dew ee meee 
Where the facts incorporated into a petition by way of 
amendment constitute a cause of action separate and independent 
from that stated in the original petition, the statute of limitations 
against the cause of action pleaded in the amendment runs until 
the filing of such amended petition. 

Leéagiie V;. Vanice. 6 ix seis. ties siccisre Se csicie Geet iere's a wiaiel'es ere Oe sieges 
A claimant is not permitted to thrust his lack of knowledge into 
litigation as a foundation or condition necessary to sustain a claim 
against another while simultaneously retaining the lawyer-client 
privilege to frustrate proof of knowledge negating the very 
foundation or condition necessary to prevail on the claim 
asserted. 

League’¥.s: Vanice.” ...sec.cs086 spicier aise s ates RE a wate gids 
A promissory stipulation not contained in the condemner’s 
petition cannot affect the extent of the taking or the amount of the 
damages to be awarded. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
An appeal is disposed on the basis of the theory presented by the 
pleadings on which a case has been tried. 

Foltz v. Northwestern Bell Tel. Co. 1... 2... eee eee eee eee 
A mortgagee’s lien in a foreclosure action covers only the premises 
that were the subject of the foreclosure petition. 

Dupuy v. Western StateBank «1.1... eee eee cece 
A plaintiff’s right to amend the wording in his specimen petition 
filed under Neb. Rev. Stat. § 44-2840 (Reissue 1978) in his 
petition later filed in the district court is the same as a plaintiff's 
right to amend any other petition, so long as the matter submitted 
to the court is the same matter submitted to the medical review 
panel, 

Jacobs v. Goetowski oc eee eee eter eee e eee 
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An objection that there is another case pending between the 
parties for the same cause may be raised by demurrer to a petition, 
but only when the pendency of the other action is shown on the 
face of the petition. 

Kash v. McDermott & Miller 0.0.00... . cc ec eee ue cece ene 
The fact that a petition may have initially sought equitable relief is 
not binding. A petition in equity may be changed by amendment 
into an action at law, or vice versa, and it may be amended to seek 
redress in the form of damages as well as equitable relief. 
Chadron Energy Corp. v. First Nat. Bank ..............000- 
A special appearance is in the nature of a plea in abatement, and it 
is governed by the same rules. 

West Town Homeowners Assn. v. Schneider ..............6- 
The burden of proving the facts necessary to sustain a special 
appearance is on the party pleading it. 

West Town Homeowners Assn. v. Schneider .........-...... 
In the absence of an abuse of discretion, a trial court’s decision 
permitting an amendment to a pleading will be affirmed. 

Bump V. FiremensIns.Co. «1.0... pce cece eee e eee reece 
Generally, issues delineated in an unaltered pretrial order supplant 
the issues raised in the pleadings. 

Bump v. FiremensIns.Co.  ......-. cece cece e ee eeee 
In an insured’s action against an insurance company on its policy, 
as a general rule limitations of liability, and loss from an excepted 
cause, are matters of defense to be specifically pled by the insurer. 
Bump v. Firemens Ins.Co.  .. 2... eee cee cece eee eres 
Where the petition fails to state facts sufficient to constitute a 
cause of action, the petition is subject to a demurrer. 

Utsumi v. City of Grand Island ......... ccc ccc cc eee eee 
The notice of claim requirements of the Nebraska Political 
Subdivisions Tort Claims Act, Neb. Rev. Stat. §§ 23-2401 to 
23-2420 (Reissue 1983), is a condition precedent to the institution 
of suit against a political subdivision. 

Utsumi v. City of Grand Island ........... ccc cere eee eee 
When a privilege or right is conferred by statute on certain 
prescribed conditions, and a party desires to avail himself of such 
privilege or right by bringing action for the enforcement thereof, 
he must allege and prove all the facts essential to a strict 
compliance with the prescribed conditions. 

Utsumi v. City of Grand Island ........... 0.002 ccc ee ce eeee 


A factual basis for a plea of nolo contendere may be established by 
examination of the presentence report. 

State-v::Loscheni. 2 els5cics.c tt ond sac eee doe ewl es cere beeee 
A defendant who pleads guilty to a felony or misdemeanor in 
which a sentence of imprisonment is legally permissible is entitled 
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to be informed of the nature of the charges against him, the right 
to assistance of counsel, the right to confront witnesses against 
him, the right to a jury trial, and the privilege against 
self-incrimination, and the record must affirmatively show a 
voluntary and intelligent waiver of these rights. 

State:V: Porchia: 0''3 ices s8 faa dace tenets ates eee ests 
A written petition to enter a plea of guilty which itemizes a 
defendant’s constitutional rights and the range of penalties for the 
offense charged does not in and of itself establish that a defendant 
knowingly, voluntarily, and intelligently pled guilty. 
State'vs:Mindnup:: © ég:0%iatsscestscusss ged cin esis etre eaieaeg is e's are © 
Failure to inform a defendant of the right to counsel does not 
constitute error when the defendant has had the benefit of counsel 
before the court. 

Statev. Mindrup .....- ec ccc eee eee eee teens 
A defendant may not waive the reading of a document which 
would have advised him or her of the nature of the offense and 
later complain that the plea of guilty was entered in ignorance of 
the nature of the offense. 

Statev. Mindrup 1.1.2... eee cece ee ce te teeter eens 
It does not matter how a defendant comes to understand the 
possible penalty for an offense, so long as he or she was aware of it 
at the time of the plea. 

Statev.Mindrup ....... 22sec cece cece ee ce eee tte eee eens 
The use of a written petition to plead guilty is discouraged. 
Statev.Mindrup ...... 21. cee cece cect ete eee 
A defendant should not be allowed to withdraw a plea of guilty or 
nolo contendere in the absence of proof by the defendant that 
such withdrawal is necessary to correct a manifest injustice. 

State Vi avlat: oo evesieers eee i Sedeie Seas elare saci adcals Siete le ites ola ans 


Police Officers and Sheriffs 


1. 


Three requirements must be satisfied to uphold a warrantless 
search and seizure from an automobile under the plain view 
doctrine. First, the police officer must lawfully make an “initial 
intrusion” or otherwise properly be in a position from which he 
can view a particular area. Second, the officer must discover the 
incriminating evidence “inadvertently,” i.e., he may not know in 
advance the location of the evidence and intend to seize it without 
obtaining a warrant, relying on the plain view exception only as a 
pretext. Finally, it must be “immediately apparent” to the police 
that the items they observe may be evidence of a crime, 
contraband, or otherwise subject to seizure. : 

State:v.. Hansen: 62-5 8ie03 deel fae eng ds Metter eed dak Shiels 
In order to establish probable cause to associate property with 
criminal activity, all that is required is that the facts available to 
the officer would warrant a man of reasonable caution in the 
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belief that certain items may be contraband or stolen property or 
useful as evidence of a crime; it does not demand any showing that 
such a belief be correct or more likely true than false. A “practical, 
nontechnical” probability that incriminating evidence is involved 
is all that is required. 

State v.cAansen: 9 6 s6Go ik cease cada egal ein sot ceed nea alet-o8 
The underlying purpose of Neb. Rev. Stat. § 28-907(I)(a) (Cum. 
Supp. 1984) is to prevent the public from willfully furnishing 
erroneous information to law enforcement officers and thus 
interfering with the performance of their duties. 

State'Vi Ewing? 4-2cc0c sésciecac sects do aie oan oe 8Sy les 
The phrase “the investigation of an actual criminal matter” as 
used in Neb. Rev. Stat. § 28-907(1)(a) (Cum. Supp. 1984) requires 
that there be a legitimate and valid investigation of facts which 
could constitute a predicate criminal offense. 

State:V; Ewing: jcsiic cdscesiscietis siete sasliaidiee oeceh ose ewieae 
An officer may seize evidence and contraband if it is discovered 
inadvertently while it is in plain view and the officer has a right to 
be in the place where he has such a view. 

Statey:;Holman, 9 s.h2seas dae. cihicxietenek tints Hag eon eles 
The Miranda procedures were not meant to preclude law 
enforcement personnel from performing their traditional 
investigatory functions such as general on-the-scene questioning. 
Statev. Holman essed ie ace ceed vide tea tia oe dises ene 


Political Subdivisions 


1. 


Competitive bidding, after public advertising, is a fundamental, 
time-honored procedure that assures the prudent expenditure of 
public money. Competitive bid statutes exist to invite competition, 
to guard against favoritism, improvidence, extravagance, fraud, 
and corruption, and to secure the best work or supplies at the 
lowest possible price. 

Anderson v. Peterson ........ 0.02. cece eee e cence ee eeeeee 
Generally, competitive bidding statutes are strictly construed 
against public authorities required to obtain a public letting. 
However, statutes requiring competitive bidding, although strictly 
construed, should not be extended beyond their clear implication. 
Anderson v. Peterson ..... cece eee eee e eect eee eeeens 
Neb. Rev. Stat. § 23-324.05 (Reissue 1983), requiring competitive 
bidding in a county's acquisition of “supplies, materials, [and] 
equipment,” contemplates expenditures for tangible personal 
property to be used by or furnished to any county officer, office, 
department, institution, board, or other agency of county 
government, except election supplies, materials, and equipment. 
An expenditure for replacement of a courthouse’s heating and 
air-conditioning system is in the nature of a capital expenditure 
for long-term or permanent betterment of a county’s building and 
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constitutes capital improvement of a county’s real property. 

Anderson v. Peterson ........... ccc ee eee e reece ene e cece 149 
4. A city is obligated to use reasonable and ordinary care in the 

construction, maintenance, and repair of its streets so that they 

will be reasonably safe for a person using them while that traveler 

is exercising reasonable and ordinary caution and prudence. 

Gilbert v. Cityof Tekamah 6... eee cece cee eee tees 614 
5. The burden is on the plaintiff to establish that the political 

subdivision was negligent and that its negligent act or omission 

was the proximate cause of the injury or damage or that it was a 

cause that proximately contributed to it. 

Gilbert v. Cityof Tekamah owe. eee ee eee eee 614 


Political Subdivisions Tort Claims Act 
The notice of claim requirements of the Nebraska Political 
Subdivisions Tort Claims Act, Neb. Rev. Stat. §§ 23-2401 to 
23-2420 (Reissue 1983), is a condition precedent to the institution 
of suit against a political subdivision. 
Utsumi v. Cityof GrandIsland  .............. 0.2 cece eee ee 783 


Prejudgment Interest 
1. Prejudgment interest is interest due, pursuant to statute, prior to 
the rendition of a judgment. In the case of a written instrument, it 
is allowed on liquidated claims pursuant to the provisions of Neb. 
Rev. Stat. § 45-104 (Reissue 1984). 
First Nat. Bank v. Bolzer oo... eee cece eee tee eens 415 
2. Prejudgment interest may be recovered on claims which are 
liquidated. A claim is liquidated if the evidence furnishes data 
which, if believed, makes it possible to compute the amount with 
exactness, without reliance upon opinion or discretion. If a 
reasonable controversy exists as to the plaintiff’s right to recover, 
or as to the amount of such recovery, the claim is generally 
considered to be unliquidated and prejudgment interest is not 
allowed. 
Hill v. Cityof Lincoln oo... cee cece ee eee ee eee eee 719 
3. Where the existence of an overpayment is dependent upon an 
interpretation of a statute and there is a reasonable dispute over its 
meaning so as to require a suit for declaratory judgment in order 
to clarify it, a claim based upon such a determination cannot be 
said to be liquidated and no prejudgment interest would be 
allowed. 
Hillv City of Lincoln: 2 ciic. concer hace bees ead ines 719 


Preliminary Hearings 
Error in the ruling ona plea in abatement challenging the sufficiency of 
the evidence at the preliminary hearing is cured by a verdict of 
guilty if the evidence at trial is sufficient to sustain a finding of 
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guilt beyond a reasonable doubt. 
State v. Navarrete 60... cece eee cece eee eet eeee 


Presentence Reports 
A factual basis for a plea of nolo contendere may be established by 


Presumptions 
1. 


examination of the presentence report. 
State Vi Loschien).-yojocaercsatesb sree wie a Vietanca eed Rice dine adler ee 


The presumption that a party lacking memory of an accident 
exercised reasonable care for his own safety has no probative 
force, is a mere rule of law, obtains only in the absence of direct or 
circumstantial evidence justifying an inference on the subject, and 
disappears when evidence is produced. 

Oldenburg v. State 6... cece cece eee eee eee eee 
An ordinance is presumed to be constitutional, and its 
unconstitutionality must be clearly established. 

City of Lincoln v. Bruce. 2... eee eee ccc eee eee teeee 
In the absence of clear and satisfactory evidence to the contrary, a 
zoning ordinance is presumed to be valid. 

City of Lincolnv. Bruce ......-.... 0.0 cece eee tee ete ees 
Courts are required to presume that a legislative body, in enacting 
ordinances, acted within its authority, and the burden rests on 
those who challenge their validity to show that, in the matter 
called in question, the action of the municipal authorities was 
arbitrary, unreasonable, and without substantial relation to 
public safety, health, morals, or general welfare. 

City of Lincolnv. Bruce... 6... cee eee cece renee 
A statute is presumed to be constitutional, and a judgment entered 
on an unconstitutional statute is not absolutely void but is 
voidable only. 

Mayfield v. Hartmann ........... cece ec cece tee ee ene neces 
State ex rel. Wright v. Pepperl ...................002- 000 
It is a principle of law, or a “presumption,” in eminent domain 
that a condemner will exercise all rights acquired and use the 
property appropriated to the full extent. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
Absent an expression of intent, the court will presume that the 
mortgagee intended that which would prove most advantageous 
to it. 

Dupuy v. Western StateBank .... eee ee eee eee 
Ina bench trial, that is, all factual determinations made by a judge 
and not by a jury, we apply the principle or “presumption” that 
the trial court will consider only relevant and otherwise admissible 
evidence so that an erroneous admission of evidence during a 
bench trial will not result in a reversal, if there is relevant and 
admissible evidence to sustain the trial court’s judgment. The 
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INDEX 


foregoing principle, likewise, applies to a rehearing before the 
Nebraska Workmen’s Compensation Court. 

Gibson v. Cityof Lincoln 2.0... cece cee eee eee eee 
In matters involving joint ownership a tenancy in common is 
ordinarily presumed, and in order to finda joint tenancy the court 
must find a clear expression of an intent to create a joint tenancy. 
Inre Estate of Steppuhn ....... 0. eee cece cece ete eee 
There is a strong presumption that a written instrument correctly 
expresses the intention of the parties to it. 

Ridenour v. Farm Bureau Ins.Co.  ..... eee eee eee eee eee 
Given a statute’s presumption of validity and the legislature’s 
inherent power to classify for legitimate purposes, a challenger 
bears a heavy burden in demonstrating that the classification is 
arbitrary and not rationally related to a legitimate governmental 
end. 

State v. Michalski 6... ee eee ee ee eee enn e ene 


Pretrial Conferences 


1, 


Pretrial conferences are conducted to simplify and narrow issues 
presented in a case. Issues specified at a pretrial conference 
control the course of an action and, unless altered by the court, 
constitute the issues on which the case is tried. 

Bump v. FiremensIns.Co.  ... 1... eee ec eee erence eee 
Generally, issues delineated in an unaltered pretrial order supplant 
the issues raised in the pleadings. 

Bump v. FiremensIns.Co.  ..... 2... . ese cece eee eee ce eee 
Any claimed error based on the issues specified by the trial court 
may be waived by failure to object to the report on the pretrial 
conference and cannot be asserted for review by this court. 
Bump v. FiremensIns.Co.  ... 2... see e eee eee eee eee eee 


Pretrial Motions 


1. 


Upon a motion containing an allegation of fact which, if true, 
constitutes good cause to set aside or modify a decree dissolving a 
marriage, a court must grant an evidentiary hearing on the motion 
to set aside or modify the dissolution decree.” 

Younkin v. Younkin 6... ec cence eens 
For good cause shown, in proceedings to dissolve a marriage, 
where paternity of a child affected by the dissolution proceedings 
is an issue to be resolved, blood group testing and other 
information bearing upon paternity of the child are proper areas 
for discovery under the Nebraska Discovery Rules (rev. 1983). 
Younkin v. Younkin 6... eee eee tee renee ee 
Whatever rights a litigant may have concerning discovery, such 
rights are not unlimited. Subject to mandatory provisions of the 
Nebraska Discovery Rules and appropriate statutes, discovery 
procedures, including a time limit for completion of discovery, are 
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matters for judicial discretion exercisable to control orderly 
progression of cases toward trial. 

Bump v. Firemens Ins. Co. ..... eee ce cee ee cence eee 
Under Neb. Rev. Stat. § 29-1919 (Reissue 1979), on 
determination that a discovery order has not been complied with, 
the trial court has broad discretion to enter such other order as it 
deems just under the circumstances. 

State v. Surber isce sissies csp seid ee ta vene sa sete Viele one sik ears 
The failure of the State to produce an officer’s preliminary notes 
or recordings is not a violation of the fourth amendment to the 
U.S. Constitution when those notes or recordings are transferred 
to areport and destroyed as regular practice, so long as such notes 
or recordings are not destroyed in bad faith. 

State veSurber 4 t2oiaca leone dedi iwta a dav eadiiaw eeteas 


Prior Convictions 
It is plain error to have no showing in the record that defendant either 


Prisoners 


1. 


had assistance of counsel or waived such at the time of her 
conviction if the conviction is used for enhancement purposes. 
StateviOzmiuns 92203 fe dee ae es eee y nee eRaic ne 5 Seatkee 


The time within which an instate prisoner must be tried under 
Neb. Rev. Stat. §§ 29-3801 to 29-3809 (Cum. Supp. 1984) begins 
to run after the county attorney for the county in which an 
indictment, information, or complaint is pending receives notice 
from the Department of Correctional Services of the prisoner’s 
request for a final determination of a pending Nebrase 
indictment, information, or complaint. 

Staté'v.:Soule: asc. 340 tco ots sae in ies eaten 
A continuance granted at an instate prisoner’s request in the 
county court where a complaint is pending against such a prisoner 
operates to extend the time within which such a prisoner must be 
brought to trial under Neb. Rev. Stat. § 29-3805 (Cum. Supp. 
1984). 

State'v; Soule? c..24. 9) 2a cigar eis bac0d ake toe bhe eta eaes 


Probable Cause 


1. 


In order to establish probable cause to associate property with 
criminal activity, all that is required is that the facts available to 
the officer would warrant a man of reasonable caution in the 
belief that certain items may be contraband or stolen property or 
useful as evidence of a crime; it does not demand any showing that 
such a belief be correct or more likely true than false. A “practical, 
nontechnical” probability that incriminating evidence is involved 
is all that is required. 

Statev. Hansen). 24 iin cn aha eae ie ees nhee es 
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If probable cause justifies the search of a lawfully stopped vehicle, 
it justifies the search of every part of the vehicle and its contents 
that may conceal the object of the search. 

State v.Hansen. os ..265.c 2 er valee ws Sete. Chee ieden Badges 
An investigatory stop must be justified by some objective 
manifestation that the person stopped is, or is about to be, 
engaged in criminal activity. 

Fulmer:v: Jensen)23:¢/ 0 ee tein Beetoe ds ocd ok ene seeks 
Reasonable grounds for arrest and arrest are conditions precedent 
to a valid request to submit to a chemical test. 

Fulmer. vz Jensen’ 6 ci ssccveie Sigh sls ohee Siesta ele ow distor eisie, S 
The establishment of reasonable grounds for arrest and arrest are 
conditions precedent to a valid request to submit to a chemical test 
in accordance with Neb. Rev. Stat. § 39-669.08(2) (Reissue 1984). 
WiSchiVicJensSem). 226-005: & ideas. kearen ae ate lee es ¥ epoch or alee 
Probable cause is a flexible, commonsense standard. It merely 
requires that the facts available to the officer would warrant a 
man of reasonable caution in the belief that certain items may be 
contraband or stolen property or useful as evidence of acrime. A 
practical, nontechnical probability that incriminating evidence is 
involved is all that is required. 

State, :Holiian:” ni /oc iden de tcaca Or esaee eats cea Wilees 


Probation and Parole 


1. 


If a sufficient record exists which establishes the grounds for the 
revocation of probation by clear and convincing evidence, such 
revocation need not be reversed solely and only on the ground 
that, through inadvertence, a complete record of the revocation 
hearing was not preserved. 

State-Ve: Schulz: cisco sre odie wis deed asate scons a eee eragal ov avose phe ale ios 
Neb. Rev. Stat. § 27-1101(4)(b) (Reissue 1979) provides the 
Nebraska Evidence Rules (Neb. Rev. Stat. §§ 27-101 et seq. 
(Reissue 1979 & Cum. Supp. 1984)) do not apply to proceedings 
for the granting or revoking of probation. 

Statev. OZMUN occ eee ee nce e rece nee tceneesenens 
The court should consider the whole record, including probative 
evidence of matters arising subsequent to conviction, but a 
violation of one of the terms of probation is sufficient for 
revocation. 

StatevOZMuUn! 2205s ced See leale ie ela ei eve eds vee a duels 
Upon revocation of probation the court may then impose on the 
offender such punishment as might have been imposed originally 
for the crime for which such defendant was convicted. 

State'v.. Jacobson: cic eccs ees wele eeaie sb teenie de Fae dis o opaesis ie 
A sentence of probation is a final and appealable order from 
which an appeal must be taken within 1 month. 

State'v. Jacobson: 2.2/6cte cis 2eidiei ieee os Hee eeiapeiea heresies BAS 
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A grant of probation will not be disturbed on appeal unless there 
appears to bean abuse of discretion. 
Statev. Dobbins cece c eee eect r ect neteeeeesenas 


Ina replevin action the burden is on the plaintiff to show the facts 
necessary to recover existed at the time the action was 
commenced; what takes place thereafter is immaterial in the 
consideration and determination of the merits of the case. 

Fuel Exploration, Inc. v. Novotny ......... cece ee eeeecvees 
A plaintiff in replevin must prove the interest pled; proof of a 
special ownership interest does not support an allegation of a 
general ownership interest. 

Fuel Exploration, Inc. v. Novotny ........-e cece cece neues 
A defendant alleging the statute of limitations as an affirmative 
defense has the burden to prove such defense. 

League: v2:Vanice. ooi.gee gag cee ne ae tai oa bbb dh ob 85 beet 
Relationship within a certain degree of consanguinity is not 
required to prove a sufficient relationship for recovery in an 
action for negligent infliction of emotional distress. 

James Ve Lieb! so osc tciie8 eacita wig bees aoe Sab oe Meee cote 
A marital or intimate familial relationship will be required for 
recovery in an action for negligent infliction of emotional 
distress. Extended family members will usually have a heavy 
burden proving a sufficiently close bond to allow recovery. 
JaMeS Vi LIEb: susie ah eeewtaaen se eeeack.bteetekaeeeeeaas 
If a plaintiff in a negligent infliction of emotional distress case 
experiences actual sensory perception of the accident, the 
requirement of proximity will be satisfied. 

James Vi. Dieb-* 5c cocaitedilots othe hs aotda cua sds cus on ® 
One seeking public assistance has the burden of proving 
entitlement to the benefits. 

Dobrovolny v. Dunning ............. ce eee e eee cece eens 
If one chooses to represent himself or herself before a tribunal, 
one must accept the consequences of one’s own failure to properly 
present sufficient evidence to sustain one’s burden. 

Dobrovolny v. Dunning ............. 2 cece eee ee eens 
A party claiming that the sale of a controlled substance was 
exempt has the burden of proof that an exemption was applicable. 
Statév. Taylor. cheetiin sb got ei bcaeic on beet esos ae eb 
Where a qualified privilege exists, there can be no recovery 
without proof of malice. 

Kloch'v. Ratcliffe is, cos yessea cdi es wiwlenine casio tind ats's 
In order to prove malice the plaintiff must show that the 
defendant knew that the statement was false or that the statement 
was made with a reckless disregard as to its truth or falsity. 
Kloch'v. Ratcliffe: acccccscdeiie vawivies ds os eae e chee uss 
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The burden is on one who attacks an ordinance, valid on its face 
and enacted under lawful authority, to prove facts to establish its 
invalidity. 

S.1.D. No. 95v. CityofOmaha  ......... cece eee eee ee 
In an alienation of affections case, evidence as to the defendant’s 
income and financial condition may be admissible as proof as to 
how the alienation was accomplished. 

Vacek VicAMeS:. ciics cas sie we eetewe Ree soiree gas eo ae ee oe 
An applicant for a certificate of public convenience and necessity 
has the burden of showing that the authority he seeks is required 
by the public convenience and necessity, and the determination of 
that issue is peculiarly within the discretion and expertise of the 
Public Service Commission. 

In re Application of Red Carpet Limo. Serv., Inc. ........... 
One seeking recovery in a contract action has the burden of 
proving damages with as much certainty as the case permits. 

Lis v. Moser Well Drilling & Serv. 1... 02... cece cece eee eee 
Proof of damages to a mathematical certainty is not required; the 
proof is sufficient if the evidence is such as to allow the trier of fact 
to estimate the actual damages with a reasonable degree of 
certainty and exactness. 

Lis v. Moser Well Drilling & Serv. ...... se cece eee teen eens 
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272 


333 


340 


349 


349 


Clear, convincing, and satisfactory evidence is present when there _ 


has been produced in the trier of fact a firm belief or conviction 
that a fact to be proved exists. 

Ridenour v. Farm Bureau Ins. Co. oo... ccc eee cece eens 
An applicant for a liquor license before the Nebraska Liquor 
Control Commission has the burden to show that the granting of 
such license is or will be required by the present or future public 
convenience and necessity. 

Richards v. Neb. Liq. ControlComm. ............-:-e eee 
A question put to a witness which calls for an answer based upon 
conjecture and speculation does not constitute proper proof on an 
issue. 

Agrex, Inc. v.Schrant  .. cece ccc eee cee etre teenies 
The burden is on the plaintiff to establish that the political 
subdivision was negligent and that its negligent act or omission 
was the proximate cause of the injury or damage or that it was a 
cause that proximately contributed to it. 

Gilbert v. Cityof Tekamah ow... ec eee e ee ee eee 
The burden of proving the facts necessary to sustain a special 
appearance is on the party pleading it. 

West Town Homeowners Assn. v. Schneider ................ 
The burden is upon the one claiming an attorney fee in a class 
action to show that a net benefit was conferred upon the class. 
Hill v. Cityof Lincoln... 6. cece ccc ee eee eens 
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The burden of proving the existence of a material change of 
circumstances affecting the best interests of the children is on the 
party seeking modification of the custody award. 

Kennedy v. Kennedy... 1.0... cece ccc ccc cece ee eeneeaee 
The burden of establishing the existence of a partnership is upon 
the party asserting that such a relationship exists. 

Inre Estate of Wells 20... eee cece cence teen eee ee 
The party charged with the burden of proof must establish by a 
preponderance of the evidence the issue essential to recovery. 
Inte Estate of Wells) wincce ees k ee eo gak UEA Peete aes 
Under Neb. Rev. Stat. § 36-401 (Reissue 1978), the burden of 
proof is on a creditor to prove, by clear and convincing evidence, 
that a debtor intended to hinder, delay, or defraud the creditor by 
an alleged fraudulent conveyance. 

Gifford-Hill & Co. v. Stoller... kc cece ces 
Regarding intent to hinder, delay, or defraud required under Neb. 
Rev. Stat. § 36-401 (Reissue 1978), intent, as any other subjective 
state or mental element, may be proved by circumstantial or direct 
evidence. 

Gifford-Hill & Co. v. Stoller... 0... ccc cece eee eee 
When a privilege or right is conferred by statute on certain 
prescribed conditions, and a party desires to avail himself of such 
privilege or right by bringing action for the enforcement thereof, 
he must allege and prove all the facts essential to a strict 
compliance with the prescribed conditions. 

Utsumi v. Cityof GrandIsland  .......... 00... ccc cece eeeee 
The burden of proof regarding the validity of an antenuptial 
contract is on the party asserting its invalidity. 

Inre Estate of Peterson... .. eee ccc cree eee 
One who sought to be certified as qualified to practice clinical 
psychology as an existing practitioner under the provisions of 
Neb. Rev. Stat. § 71-3836 (Cum. Supp. 1978) had the burden of 
proving engagement in the full-time practice of clinical 
psychology as of December 1, 1976. 

Morris v. Wright ... 2... ccc ee cece cree eee e eet eceeeeees 
The person challenging the competency of counsel has the burden 
of proof to establish the counsel’s incompetence. 

Statev. Havlati 5-19.52, Sss cVag ian aac oediadieraiwed ve 
Where one maintains that counsel was inadequate or ineffective, 
one must also show how or in what manner that alleged 
inadequacy prejudiced the defendant. 

State veHavlat.. \co 3 dc.eg 3. oe anaes uaivee ahaa kee A baceeeietarce 


The term “fixture” refers to a chattel which is capable of existing 
separate and apart from realty, but which, by actual annexation 
and appropriation to the use or purpose of the realty with the 
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intention of making it a permanent accession thereto, becomes a 
part of the realty. 
Fuel Exploration, Inc. v. Novotny .......... 0. esse eee eee 


Once a chattel becomes a fixture, it is treated as a part of the realty 
and may not be removed therefrom except by the owner of the 
Tealty. 

Fuel Exploration, Inc. v. Novotny ..........cccceeeeceeees 


A “trade fixture” is not considered part of the realty and may be 
removed therefrom by the trade fixture’s owner, so long as the 
removal does not cause substantial damage to the realty. 

Fuel Exploration, Inc. v. Novotny «00.2... 0... eee eee eee 


Whether articles constructed upon realty owned by another 
become annexed to and part of the realty depends to a great extent 
upon the facts and circumstances of the particular case. 

Fuel Exploration, Inc. v. Novotny .........: ec cece eee eee 


The intention of the party making the annexation is to be inferred 
from the nature of the articles affixed, the relation between the 
parties, the situation of the party. making the annexation, the 
nature of the structure, the mode of annexation, and the purpose 
or use for which the annexation has been made. 

Fuel Exploration, Inc.v. Novotny ......... 0. e cece e ee eee 


Generally, in the absence of statute any permanent improvement 
placed upon land of another by one having no interest or title in 
the land, without the landowner’s consent, prima facie becomes a 
part of the realty and belongs to the owner of the land, although it 
was placed thereon by mistake or with a view of enforcing an 
adverse right in the land, unless there is an express agreement 
which takes the case out of the rule, or unless the owner is 
estopped to claim such ownership. 

Fuel Exploration, Inc. v. Novotny ........... 0: cece eee n eee 


Neb. Rev. Stat. § 23-324.05 (Reissue 1983), requiring competitive 
bidding in a county’s acquisition of “supplies, materials, [and] 
equipment,” contemplates expenditures for tangible personal 
property to be used by or furnished to any county officer, office, 
department, institution, board, or other agency of county 
government, except election supplies, materials, and equipment. 
An expenditure for replacement of a courthouse’s heating and 
air-conditioning system is in the nature of a capital expenditure 
for long-term or permanent betterment of a county’s building and 
constitutes capital improvement of a county’s real property. 
Anderson v. Peterson .......... cece cet e cece cece ec eenece 
The right of an owner of overlying land to use ground water is an 
appurtenance constituting property protected by Neb. Const. art. 
I, § 21. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
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A mortgage is a special interest in real property consisting of a 
security for a debt or obligation. 
Dupuy v. Western State Bank 6... ee eee eee eee 


Absent stipulation to the contrary, title and right to possession 


“ remain in the mortgagor, and the mortgagee holds only a lien 


upon the property. 

Dupuy v. Western State Bank 6. wwe cece 
Where property is subject to a security interest, an exercise of 
dominion or control over the property which is inconsistent with 
the rights of the secured party constitutes, as to him, a conversion 
of the property, and there may be conversion of the property by a 
secured party where his acts are in defiance of the rights of others 
in the property. 

Chadron Energy Corp. v. First Nat. Bank ..............000 


Property Division 


1. 


The rules for determining alimony or division of property in an 
action for dissolution of marriage provide no mathematical 
formula by which such awards can be precisely determined. 
Reza. Reza: isis fo beside iin oe Ree bad CaN Ee Deg ee ee 
The fixing of alimony or distribution of property rests in the 
sound discretion of the district court, and in the absence of an 
abuse of discretion, will not be disturbed on appeal. 

REZaC VicREZaCr 3 sei esteng ie 8b Sia eee 84 awed dk eae wee 
Black:w2Black: jic¢ osiewses dae se Saletthe doe NES- oe wees heeds 
This court is not inclined to disturb the division of property made 
by the trial court unless it is patently unfair on the record. 

ReZaC Vie REZaC. .niseciciine doe Gaye S09 Bae was ew Ee Ooo ow 8's 
The division of property in a dissolution case is based on equitable 
principles, and its purpose is to divide the marital assets equitably. 
Black:v.: Black: iceiec4 25 teG3e bee tav aoe. a tae een eh ead 
Ultimately, the test for division of property in a dissolution case is 
one of reasonableness. 

Black Vv: Blacks 10:2 isv:5 sic.cs. netics Hie e's. bie Sala Wea Ge alesis 
There is no mathematical formula by which awards of division of 
property can be precisely determined, because each depends upon 
the facts of the particular case. 

Black:v.:Black: veiecescgwteess.cia ea clste: va lelaace anne eats’ oon tiere siete 
The debts of the parties should be considered in making a 
property division. 

BlackivBlack: ssn neiet baecile eee Peed dak VS es 
Losses as well as gains should be divided equitably between the 
parties in a dissolution case. 

Black: viBlack: 1.2026 si4 0348 Ses oka an ns Shee eee ea oes 
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The ultimate test for the division of property as well as an award 
of alimony is reasonableness as determined by the facts of each 
case. 

Mariclev. Maricle  .......... 2 eee eee cece eee te eee teens 
Burhoop v. Burhoop ow. ee eee ce cee cette eens 
In a proper case the proceeds from the settlement of a personal 
injury claim may be considered to be a part of the marital estate. 
Maricle.v:-Mariclé. 2. .oe.e ie ese othe e ce bee elated ates 
The division of property and the awarding of attorney fees in 
marriage dissolution cases are matters initially entrusted to the 
sound discretion of the trial judge, which matters, on appeal, will 
be reviewed de novo on the record and affirmed in the absence of 
an abuse of the trial judge’s discretion. 

Earl Vc Barh)  icc:c4.cds cigs dame deco iss pend raters eke 
Awards of property jointly owned by divorced parties are not 
usually commended. When a proper situation presents itself, the 
trial court does not abuse its discretion in awarding the parties an 
undivided one-half interest in the property. 

Burhoopv. Burhoop ow... cece eee cette tent eee eens 
How property, inherited by a party before or during the marriage, 
will be considered in determining division of property must 
depend upon the facts of the particular case and the equities 
involved. 

Grace ViiGrace ae ase cece e doks aia en laiie Bis oie sonore ances gE weesal 


Prosecuting Attorneys 
Where a single act violates more than one statute, a prosecutor is free to 


prosecute under any statute he chooses, so long as the selection is 
not deliberately based upon an unjustifiable standard such as 
race, religion, or other arbitrary classification. 

State'v; Loschen: « oosacseckes needy ns cte tee re meeees eee’ 


Proximate Cause 


I. 


An efficient intervening cause is a new and independent force 
which breaks the causal connection between the original wrong 
and the injury. 

London v. Stewart 6... eee eee ter tence er eeee 
An intervening cause is one which comes into active operation in 
producing the result after the negligence of the defendant. 


— London v. Stewart ooo. cece e eee reece eee ee eee eee e eens 


An intervening force is one which actively operates in producing 
harm to another after the actor’s negligent act or omission has 
been committed. 

London v:.Stewart. ..i8.cceica ict vew ce eee sas go nie bee es 
If the effects of the actor’s negligent conduct actively and 
continuously operate to bring about harm to another, the fact that 
the active and substantially simultaneous operation of the effects 
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of a third person’s innocent, tortious, or criminal act is also a 
substantial factor in bringing about the harm does not protect the 
actor from liability. 

London v. Stewart 6... eee eee cece eee ee ene ete e eee 
Where the evidence is conflicting as to the negligence of a party 
and the proximate cause of an accident, those issues must be 
submitted to the jury. 

London Vv. Stewart 6... cece cece cece e tee eee een eeee 
The burden is on the plaintiff to establish that the political 
subdivision was negligent and that its negligent act or omission 
was the proximate cause of the injury or damage or that it was a 
cause that proximately contributed to it. 

Gilbert v. Cityof Tekamah =... ok eee cee eee eee 
As used in the law of negligence, proximate cause is that cause 
which, in a natural and continuous sequence unbroken by an 
efficient intervening cause, produced the injury or loss, and 
without which the injury or loss would not have occurred. 
Prorok v. County of Custer ......... 2c cece eee ee eee teens 


Public Assistance 
One seeking public assistance has the burden of proving entitlement to 


the benefits. 
Dobrovolnyv. Dunning .............. cee eee eee eee eens 


Public Officers and Employees 


1, 


Because the Revisor of Statutes has a continuing duty to publish 
the laws of Nebraska as adopted by the Legislature and not 
otherwise declared unconstitutional by the Supreme Court, an 
application for a writ of mandamus to compel the proper 
publication of the laws is not subject to a claim that the action is 
barred by a 4-year statute of limitations. 

State ex rel. Wrightv. Pepperl ......... 20... cee e cece eeeee 
It is generally held that mandamus only lies to enforce the 
performance of a ministerial act or duty, and not to control 
judicial discretion. 

State ex rel. Wright v. Pepperl .........-..-. cee ecco eee 
From a reading of Neb. Rev. Stat. §§ 49-705, 49-765, and 49-767 
(Reissue 1984), the Revisor of Statutes is obligated by law to print 
and publish the laws as enacted by the Legislature, and not to 
exercise his or her own discretion in excising a portion of the law. 
Stateex rel. Wright v. Pepperl ........... 2. cece eee ee eee 
The power to declare an act of the Legislature unconstitutional isa 
judicial power reserved solely to the courts and not to any other 
public official. 

State ex rel. Wrightv. Pepper)... .....-... eee e cece cree 
Unless and until a lawis declared unconstitutional by the Supreme 
Court, the authority granted to the Revisor of Statutes in Neb. 
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Rev. Stat. § 49-705(2)(c), (d), and (e) (Reissue 1984) does not 
become operative. 

State ex rel. Wright v. Pepper]... 02... . ccc cee eee eens 
The Revisor of Statutes has no right nor duty to pass upon the 
constitutionality of legislative acts not determined by this court to 
be unconstitutional, and therefore has no right to raise the 
constitutionality of an act as a defense to his or her failure to 
publish the law as enacted by the Legislature. 

State exrel. Wright v. Pepper] .............. cece ere eens 


Public Purpose 


I. 


What is a public purpose is primarily for the Legislature to 
determine. A public purpose has for its objective the promotion 
of the public health, safety, morals, security, prosperity, 
contentment, and the general welfare of all the inhabitants. No 
hard-and-fast rule can be laid down for determining whether a 
proposed expenditure of public funds is valid as devoted to a 
public use or purpose. Each case must be decided with reference to 
the object sought to be accomplished and to the degree and 
manner in which that object affects the public welfare. 

State.v; Galyen” sce sregacs eM eae oi he oe eile cea ge eed ees 
If a tax levy is for a public purpose, it is no objection to its validity 
that the benefits paid and the persons to whom they are paid are 
unrelated to the persons taxed. 

State'viGalyeni 444.5. Pss:dastnnvs Gacareisvenes Uae eee Cones 


Public Service Commission 


1. 


An applicant for a certificate of public convenience and necessity 
has the burden of showing that the authority he seeks is required 
by the public convenience and necessity, and the determination of 
that issue is peculiarly within the discretion and expertise of the 
Public Service Commission. 

Inre Application of Red Carpet Limo. Serv.,Inc. ........... 
In determining the issue of public convenience and necessity, 
controlling questions are whether the operation will serve a useful 
purpose responsive to a public demand or need; whether this 
purpose can or will be served as well by existing carriers; and 
whether it can be served by the applicant in a specified manner 
without endangering or impairing the operations of existing 
carriers contrary to the public interest. 

In re Application of Red Carpet Limo. Serv.,Inc. ........... 


Upon an appeal from an order of the Public Service Commission 
granting a certificate, this court may decide only whether the 
commission acted within the scope of its authority and whether 
the order in question was reasonable and not arbitrarily made. 

In re Application of Red Carpet Limo. Serv., Inc. ........... 
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If there is evidence to sustain the finding of the Public Service 
Commission, this court cannot intervene. It is only where the 
findings of the commission are against all the evidence that this 
court may hold that the commission’s finding on the evidence is 
arbitrary. 

In re Application of Red Carpet Limo. Serv., Inc. ........... 


The transcript filed on an appeal to the Supreme Court is limited 
in content by the Supreme Court rules; when those rules are 
ignored by the attorney requesting the transcript, the attorney will 
be taxed personally with the costs of its preparation. 

Pierce v. City of Ogallala 2... eee cece 


If a sufficient record exists which establishes the grounds for the 
revocation of probation by clear and convincing evidence, such 
revocation need not be reversed solely and only on the ground 
that, through inadvertence, a complete record of the revocation 
hearing was not preserved. 

Staté'v: Schulz- g.cveteteees wes Pek eee alcatel eg i8 adel ct 


A party-applicant who consents at a hearing upon an application 
for a liquor license to the receipt into evidence by the Nebraska 
Liquor Control Commission of proceedings involving a prior 
application by the same party for the same license may not 
thereafter complain of the consideration by the commission of 
such prior proceedings with respect to the pending application. 

Richards v. Neb. Liq. ControlComm. ...............2.0005 


Assignments of error requiring an examination of the evidence are 
not available on appeal in the absence of a bill of exceptions that 
includes that evidence. 

West Town Homeowners Assn. v. Schneider ................ 


Where there is no bill of exceptions, we are limited to an 
examination of the pleadings. If they are sufficient to support the 
judgment, it will be presumed on appeal that the evidence 
supports the trial court’s orders and judgment. 

West Town Homeowners Assn. v.Schneider ................ 


The rules of this court require the district court to provide a court 
reporter whenever a litigant requests the presence of the court 
reporter. 

Kennedy v. Kennedy... 0... cee ccc cece cence cere cues 


Within the meaning of Neb. Rev. Stat. § 48-1120 (Reissue 1984), 
there has been no entry of the order of the Nebraska Equal 
Opportunity Commission until the date that written evidence of 
that order has been prepared, authoritatively signed, and placed 
of record in the public files of such commission. 

Lincoln Co, Sheriff’s Officev. Horne ..............--0000- 
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1. 


INDEX 


An action for reformation is equitable in nature. 

Ridenour v. Farm Bureau Ins. Co. «1... 1... cece eee eee 
Reformation is decreed in order to effectuate the real agreement 
of the parties when a written instrument does not represent their 
true intent. 

Ridenour v. Farm Bureau Ins. Co. «oo. eee eee eee 
Reformation may be decreed where there has been a mutual 
mistake or where there has been a unilateral mistake caused by the 
fraud or inequitable conduct of the other party. 

Ridenour v. Farm Bureau Ins. Co. ... 0... ec eee eee eee 
Reformation conforms an erroneous written agreement to the 
antecedent agreement of the parties; that is to say, to the 
agreement entered into prior to the execution of the erroneous 
written agreement. 

Ridenour v. Farm Bureau Ins. Co. «0... eee e eee eee eee 
To obtain reformation the evidence must be clear, convincing, and 
satisfactory. 

Ridenour v. Farm Bureau Ins. Co. «1.0... 00. eee e eee eee 


In a replevin action the burden is on the plaintiff to show the facts 
necessary to recover existed at the time the action was 
commenced; what takes place thereafter is immaterial in the 
consideration and determination of the merits of the case. 

Fuel Exploration, Inc.v. Novotny ........ eee ce eee cece ee 
A plaintiff in replevin must prove the interest pled; proof of a 
special ownership interest does not support an allegation of a 
general ownership interest. 

Fuel Exploration, Inc.v. Novotny «0.6... eee e eee eee eeeee 


Restitution imposed under Neb. Rev. Stat. § 28-427 (Reissue 
1979) is not a criminal penalty to be imposed as punishment for 
the crime, but is in the nature of a civil or administrative penalty or 
sanction. 

State:v; Holmes: ois: deccies S.aisccetesecete ye es csinie oe OS eA ow He ieces 
Restitution differs from forfeiture in that it is unnecessary to 
identify money found in the possession of the defendant as the 
money received by the defendant from a particular sale of drugs. 
Statev. Holmes .... 2... eee eee eee eee e eee cen ene 
An order under Neb. Rev. Stat. § 28-427 (Reissue 1979) that the 
defendant make restitution creates a debt in favor of the State 
which can be satisfied from any funds belonging to the defendant. 
State'v: Holmes: 0/2 e500 25 dade Oe oa eele fads ceases 
An order for restitution under Neb. Rev. Stat. § 28-427 (Reissue 
197) may be made at the time of the sentencing, but there is no 
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statutory requirement that it be made at that time, and it is not a 
part of the sentence. 
StateV.Holmes:  aicicde nek ee Sy dha wee oe PES Oe Lae ee 
Right to Counsel 


1. 


If one chooses to represent himself or herself before a tribunal, 
one must accept the consequences of one’s own failure to properly 
present sufficient evidence to sustain one’s burden. 
Dobrovolnyv. Dunning ............ cee eeee rece cc ceeees 
It is plain error to have no showing in the record that defendant 
either had assistance of counsel or waived such at the time of her 
conviction if the conviction is used for enhancement purposes. 
State'VeQz2Mun,  -sceh ce diss eae eee eae wah Linea alae 
Indigency, as used in Neb. Rev. Stat. § 29-1804.04 (Reissue 1979), 
means the inability to retain legal counsel without prejudicing 
one’s financial ability to provide economic necessities for one’s 
self or one’s family. 

State'v.Richter, ~slexsed seh eden ti oct e e eeeee as 
A defendant is entitled to be represented by counsel at all critical 
stages of a criminal proceeding against him, which includes the 
trial itself. 

StateVoRichter oes. sc sesann sed oow eee tad sete.) ww vests 
Entitlement to the assistance of counsel and entitlement to the 
provision of counsel at public expense are different matters. 
StatevsRichter  .....vie eds neces eidleee ta ceaddedee ieee ees 
The requirement of Neb. Rev. Stat. § 29-1804.05 (Cum. Supp. 
1984) is that before counsel be provided at public expense for a 
criminal defendant, there bea “reasonable inquiry to determine” 
the defendant’s “financial condition.” 

State v. Richter 2.6... 0... cece eee eect eeeeene 
In determining whether a criminal defendant is indigent as the 
term is used in Neb. Rev. Stat. § 29-1804.04 (Reissue 1979), a 
court is to consider the seriousness of the offense; the defendant’s 
income; the availability to the defendant of other resources, 
including real and personal property, bank accounts, Social 
Security, and unemployment or other benefits; normal living 
expenses; outstanding debts; and the number and age of 
dependents. 

Statévo Richter® .vissccdedanodcdecuperaig enna eeneee 8 
The exercise of the right to the assistance of counsel is subject to 
the necessities of sound judicial administration and requires a 
balancing of a criminal defendant’s right to a reasonable 
opportunity to prepare for trial and to consult counsel with the 
necessity for the orderly and prompt disposition of cases in the 
orderly course of the administration of justice. 

State'V. Richter ° s:cccieesteudansdGiig sa Seaieesy doece tees 
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Where a criminal defendant is financially able to engage an 
attorney, he may not use his neglect in hiring one as a legitimate 
reason for delay. 

Statev. Richt@D cise cdacabiniielccsseadoy is vegesiaawaues 
Under the implied consent law a driver is not entitled to consult 
with an attorney before submitting to a chemical test, nor is a 
delay in the test required due to a driver’s request to consult with 
an attorney. 

FulmervoJensen: isc cada nsdene ses ohteshees sown fd 
Failure to inform a defendant of the right to counsel does not 
constitute error when the defendant has had the benefit of counsel 
before the court. 

Statev.Mindrup  ....... cece ccc eee renter eee eenes 
Before a defendant’s custodial statement is admissible as 
evidence, the absolute and indispensable prerequisites of a 
Miranda warning must have been satisfied preceding the 
interrogation producing such statement, namely, law enforcement 
personnel must (1) inform the defendant of the right to remain 
silent, (2) explain that anything said can and will be used against 
the defendant in court, and (3) inform the defendant of the right 
to consult with a lawyer and to have a lawyer present during 
interrogation. If a defendant to be interrogated is indigent, the 
defendant must also be informed that a lawyer will be appointed 
to represent the defendant. 

State Vs-Norfolk.~. sib. satator ees Vere oa Oak Sensi eae 


Rules of Evidence 


Asa result of Rule 705, Nebraska Evidence Rules (Neb. Rev. Stat. 
§ 27-705 (Cum. Supp. 1984)), where cross-examination of an 
expert witness discloses there is no adequate factual basis for an 
expert’s opinion, such opinion is irrelevant (Rule 401, Nebraska 
Evidence Rules, Neb. Rev. Stat. § 27-401 (Reissue 1979)), is 
inadmissible (Rule 402, Nebraska Evidence Rules, Neb. Rev. Stat. 
§ 27-402 (Reissue 1979)), and should be stricken from 
consideration by a jury on proper motion of the party adversely 
affected by such irrelevant evidence. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
An expert’s opinion based on a _ miSinterpretation or 
misconception of applicable law renders the opinion irrelevant. 
Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
An underlying objective of the Nebraska Evidence Rules (Neb. 
Rev. Stat. §§ 27-101 et seq. (Reissue 1979 & Cum. Supp. 1984)) is 
inexpensive efficiency in presentation of relevant evidence. The 
Nebraska Evidence Rules are construed to secure fairness in 
administration, elimination of unjustifiable expense and delay, 
and promotion of growth and development of the law of evidence 
to the end that the truth may be ascertained and proceedings justly 
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determined. 

Gibson v. Cityof Lincoln... 2... cece cece ect eer eee 
Rule 703, Nebraska Evidence Rules (Neb. Rev. Stat. § 27-703 
(Reissue 1979)), clearly contemplates admission of an expert’s 
opinion based on hearsay supplying facts or data for that opinion, 
rather than a requirement of firsthand knowledge as the only 
source of information for an expert’s opinion. 

Gibson v. Cityof Lincoln... . eee ce eee eens 
Neb. Rev. Stat. § 27-1101(4)(b) (Reissue 1979) provides the 
Nebraska Evidence Rules (Neb. Rev. Stat. §§ 27-101 et seq. 
(Reissue 1979 & Cum. Supp. 1984)) do not apply to proceedings 
for the granting or revoking of probation. 

StatevcOZmMunn: 94 eke cere 20 ba wba ee ee oe eS 
Under Rule 801(4)(b)(iv) of the Nebraska Evidence Rules, a 
statement is not hearsay if the statement is offered against a party 
and is a statement by the party’s agent or servant within the scope 
of agency or employment. 

Bump vy. Firemens Ins.Co. 6.0... eee cece eee eee eee ees 


Rules of the Supreme Court 


Sales 


1. 


Failure to comply with Neb. Ct. R. 16A (rev. 1983) requiring that 
acopy of the brief assigning the unconstitutionality of a statute be 
served upon the Attorney General in those cases in which he is not 
already a party is fatal to a consideration of the issue by the 
Nebraska Supreme Court. 

City of Lincoinv. Bruce ........ 0... . cece eee enter ee eee 
The transcript filed on an appeal to the Supreme Court is limited 
in content by the Supreme Court rules; when those rules are 
ignored by the attorney requesting the transcript, the attorney will 
be taxed personally with the costs of its preparation. 

Pierce v. Cityof Ogallala 21... ... ccc eee e cece eens 


The rules of this court require the district court to provide a court 
reporter whenever a litigant requests the presence of the court 
reporter. 

Kennedy v. Kennedy ........... cece eect e nee eee eeeres 


Not only does Neb. U.C.C. § 9-504(3) (Reissue 1980) and the 
requirement that a security interest must be sold in a commercially 
reasonable manner affect the right of a creditor to obtain a 
deficiency judgment but, likewise, the failure to sell a security 
interest in a commercially reasonable manner affords to a debtor 
the right to sue for damages for any surplus which the debtor does 
not realize by reason of the creditor’s having failed to dispose of 
the property in a commercially reasonable manner. 

Chadron Energy Corp. v. First Nat. Bank .............+-605 
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Even though a sale may produce a surplus, if in fact a sale in a 
commercially reasonable manner would have produced a larger 
surplus, the failure of the debtor to sell the security in a 
commercially reasonable manner has caused the debtor damages 
which the debtor has a right to recover in a proper action. 

Chadron Energy Corp. v. First Nat. Bank ...............4.. 


Sanitary and Improvement Districts 
A sanitary and improvement district, like a municipal corporation, isa 


creation of the Legislature. The Legislature may prescribe how 
and in what manner this legal entity may be created, and, by the 
same token, as is true with municipal corporations, may 
determine how it can be discontinued. 

S.I.D.No.95v.CityofOmaha-......... eee eee eee eee 


Search and Seizure 


1. 


Three requirements must be satisfied to uphold a warrantless 
search and seizure from an automobile under the plain view 
doctrine. First, the police officer must lawfully make an “initial 
intrusion” or otherwise properly be in a position from which he 
can view a particular area. Second, the officer must discover the 
incriminating evidence “inadvertently,” i.e., he may not know in 
advance the location of the evidence and intend to seize it without 
obtaining a warrant, relying on the plain view exception only as a 
pretext. Finally, it must be “immediately apparent” to the police 
that the items they observe may be evidence of a crime, 
contraband, or otherwise subject to seizure. 

Staté'vs Hansen. \vccceciscescadiie sinc aes cio ete teeie corde 
In order to establish probable cause to associate property with 
criminal activity, all that is required is that the facts available to 
the officer would warrant a man of reasonable caution in the 
belief that certain items may be contraband or stolen property or 
useful as evidence of a crime; it does not demand any showing that 
such a belief be correct or more likely true than false. A “practical, 
nontechnical” probability that incriminating evidence is involved 
is all that is required. 

State-vi,Hamsen> 2 ssccisecisiee dads spare tthe, o6s8 ale eecais els ayn a dais 
If probable cause justifies the search of a lawfully stopped vehicle, 
it justifies the search of every part of the vehicle and its contents 
that may conceal the object of the search. 

StatevsHansen. cise. cs ed see seis sic Lies bie Fee abe ees 
Generally, for a seizure of property to be valid it must be made 
pursuant to a validly authorized search warrant or under exigent 
circumstances or under some other recognized exception. 

State v.Holman: |i. 3s: sjecete select eo ree ete ceia ieee stele ot 
A motion to suppress can only be made by a person who had a 
reasonable expectation of privacy in the area searched and where 
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the evidence was seized. 

Statev; Holman  sespasvsscesedeaiie ded cd aawnsdceeeetees 
An officer may seize evidence and contraband if it is discovered 
inadvertently while it is in plain view and the officer has a right to 
be in the place where lie has such a view. 

Statev:.HolMan | ©. eis cca heres iene nitadi saaaeaae eek 
A seizure of a person takes place if the circumstances of an 
involuntary encounter with the police are so intimidating as to 
demonstrate that a reasonable person would have believed himself 
or herself not free to leave. 

Statev. Beard: ...0.sslocne essen a) dead tees aleoun 


Security Interests 


1. 


A mortgage is a special interest in real property consisting of a 
security for a debt or obligation. 

Dupuy v. Western State Bank... ke eee eee 
A Nebraska agister’s lien for services and care rendered to 
livestock owned by a Nebraska resident is not superior to a 
perfected security interest filed before the agister’s lien, unless the 
security interest holder agrees in writing to the contract for the 
feed and care of the livestock involved. 

Washington County Bank v. Red Socks Stables ............. 
Not only does Neb. U.C.C. § 9-504(3) (Reissue 1980) and the 
requirement that a security interest must be sold in a commercially 
reasonable manner affect the right of a creditor to obtain a 
deficiency judgment but, likewise, the failure to sell a security 
interest in a commercially reasonable manner affords to a debtor 
the right to sue for damages for any surplus which the debtor does 
not realize by reason of the creditor’s having failed to dispose of 
the property in a commercially reasonable manner. 

Chadron Energy Corp. v. First Nat. Bank ............+..45- 
Even though a sale may produce a surplus, if in fact a sale ina 
commercially reasonable manner would have produced a larger 
surplus, the failure of the debtor to sell the security in a 
commercially reasonable manner has caused the debtor damages 
which the debtor has a right to recover in a proper action. 
Chadron Energy Corp. v. First Nat. Bank .......... cece ee 
The fact that collateral may be transferred voluntarily or 
involuntarily as provided by Neb. U.C.C. § 9-311 (Reissue 1980) 
does not destroy or adversely affect a prior perfected security 
interest. 

Chadron Energy Corp. v. First Nat. Bank ..............005- 
In order for a novation to occur, the existing liability must be 
completely extinguished and a new one substituted in its place. 
Chadron Energy Corp. v. First Nat. Bank .................. 
A security interest is defined as an interest in property which 
secures payment of performance of an obligation. If the 
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underlying obligation ceases to exist, so does the interest securing 
it. 

Chadron Energy Corp. v. First Nat. Bank .................. 
Where property is subject to a security interest, an exercise of 
dominion or control over the property which is inconsistent with 
the rights of the secured party constitutes, as to him, a conversion 
of the property, and there may be conversion of the property by a 
secured party where his acts are in defiance of the rights of others 
in the property. 

Chadron Energy Corp. v. First Nat. Bank ............--000- 
The measure of damages for conversion is the market value of the 
converted property at the time of the conversion. 

Chadron Energy Corp. v. First Nat. Bank ...............6.. 


Self-Incrimination 
Evidence obtained in the implied consent context is not testimonial or 


Sentences 


1. 


communicative in nature and does not fall within the privilege 
against self-incrimination. 
Fulmer V.. Jensen: =: :5:6'0:.:0 ities are, So dineie tai die seis Wisleje aioe Babies 


The factors to be considered in determining whether punishment 
is unconstitutionally cruel and unusual are (1) the gravity of the 
offense and the harshness of the penalty, (2) the sentences imposed 
on other criminals in the same jurisdiction, and (3) the sentences 
imposed for commission of the same crime in other jurisdictions. 
Statev: Loschen: sisi. eeecaetons rs ee bee aden Peanaes s 
State'vi:Michalski, ..5.0:60c.c505 55 sas aw sewers celeet ei eeeed 
Regardless of its severity, a sentence of imprisonment which is 
within the limits of a valid statute ordinarily is not a cruel and 
unusual punishment in the constitutional sense. 

State vi Loschen: | ccs thnk eesicteoels co0h cheat e ele wae 
In the absence of an abuse of discretion, a sentence imposed 
within statutory limits, including the denial of probation, will not 
be disturbed on appeal. 

State'V. LOschen?  esi.icecee ees. se caine sete oe ama dedasé caer ares 
State'vs Whitmore: soscco laste cece iat eed a aes 
Statev:/Havlat® 2c ice2 cacsincsise dees cots cites te aicaewaneees 
The eighth amendment’s proscription of cruel and unusual 
punishment prohibits not only barbaric punishments but also 
sentences that are disproportionate to the crime committed. 
State v. Michalski... 2. ee eect e renee 
Legislatures are not required to select the least severe penalty 
possible, so long as the penalty selected is not cruelly inhumane or 
disproportionate to the crime involved. 

State v. Michalski 2... 0... cece cece ec cece eee ee teee 
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When the punishment of an offense created by statute is left to the 
discretion of the trial court, to be exercised within certain 
prescribed limits, a sentence imposed within those limits will not 
be disturbed on appeal unless the record reveals an abuse of 
discretion. 

StateveSmith scacacccs died tea betas ads esideete ona 
We are not required to disturb an otherwise entirely appropriate 
sentence solely because someone else was treated more leniently. 
Statev. WhitMore 2555... cc ccc ceetaccenssccecseeeweres 
The court should consider the whole record, including probative 
evidence of matters arising subsequent to conviction, but a 
violation of one of the terms of probation is sufficient for 
revocation. 

Statev. OZMUN we cece eee cece e rev ccecceccseeerste 
A sentence validly imposed takes effect from the time it is 
pronounced, and a subsequent sentence fixing a different term is a 
nullity. 

Statev: HOlMes: . sisi ec Ua dees teen bocce eo saniewal see eas 
An order for restitution under Neb. Rev. Stat. § 28-427 (Reissue 
1979) may be made at the time of the sentencing, but there is no 
statutory requirement that it be made at that time, and it is not a 
part of the sentence. 

TEC > (0) 1) <a 
Upon revocation of probation the court may then impose on the 
offender such punishment as might have been imposed originally 
for the crime for which such defendant was convicted. 

Statev. Jacobson oo. cece cee ee ee eee eet eenees 
A sentencing judge has broad discretion in the source and type of 
evidence he may use to assist him in determining the kind and 
extent of punishment to be imposed. 

State V-DOBDINS.. 2 6365608 cece oes sans voles bie Reyeiaee odds 
Statev. Miller ...... SAE aaa eee ca ae Ow Sie ieee ea bana late laa hee 
Evidence regarding a defendant’s life, character, and previous 
conduct, as well as prior convictions, is highly relevant to the 
determination of a proper sentence. 

Statev. Dobbins... 1.1... cee enc cece cect tee nceeces 
The scope of review in a case where the State appeals a sentence is 
whether there was an abuse of discretion. 

Statev. Dobbins 60... kee ccc eee cece ec aeaes 
The trial court has broad latitude in receiving evidence at a 
sentencing hearing. 

Statév.-DObDINS~ © ..53.. ec oie Seen nies Coe ei see ss 
Where one deliberately pursues a course to voluntarily become 
intoxicated, there is little that can be said in his behalf in 
mitigation of the crime or the punishment. 

State Ve TMPMer sss. esccine cite eas vets Mace oe dae bead eln 
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The lives and property of the public are entitled to protection 
against the criminal conduct of those who become voluntarily 
intoxicated. 

State ve TUP Ter see RAE ete ca Eas oh ada le dee Mena 
Although a defendant is entitled to due process upon sentencing, 
the Constitution does not require that he be given the full panoply 
of rights accorded when the issue is guilt or innocence. 

State VeMiller. sci wicecg hilar cede dled dew Os bE eke eer e 
Due process safeguards must be observed when a new charge 
leading to magnified criminal punishment is made in an enhanced 
sentence proceeding. 

State'v. Miller’ 3.3 cid cece wad ceee se bee ea ee ede ee ek ba ees 


Sexual Assault 


1. 


Consent or reasonable mistake as to the age of the victim is not a 
defense to first degree sexual assault upon a child. 
State vo Navarrete: ciscsisns cc ccc eda sees ner ee vase 


Neb. Rev. Stat. § 28-321(2) (Cum. Supp. 1984) excludes evidence 
of a victim’s past sexual behavior unless evidence offered by the 
defendant at an in camera hearing shows that (1) the victim’s past 
sexual behavior with anyone other than the defendant has some 
bearing on the question whether the defendant is the source of 
physical evidence in the prosecution for sexual assault or (2) the 
victim’s past sexual behavior with a defendant is related to the 
issue of the victim’s consent to the sexual act involved in the 
prosecution of the defendant, provided that such evidence 
demonstrates some reasonably associative relationship between 
the victim’s past sexual behavior and the sexual act for which the 
defendant is prosecuted and, further provided, that such evidence 
shows a victim’s pattern of conduct or behavior which may be 
construed as consent to the sexual act charged against the 
defendant. 

Statev. Hopkins 20... ec ree eter eeeeenes 
Admissibility of evidence concerning a victim’s past sexual 
behavior with a defendant is controlled by Neb. Rev. Stat. 
§ 28-321(2)(b) (Cum. Supp. 1984), which is a statutory species of 
relevant evidence and permits evidence of a victim’s prior sexual 
relations with a defendant when such evidence is offered by the 
defendant on the issue of whether the victim consented. 

Statev. Hopkins 6.0... eee cee eee eee n eee 
For the purposes of Neb. Rev. Stat. § 28-321(2)(b) (Cum. Supp. 
1984), in order that a victim’s past consensual sexual behavior 
with a defendant be admitted as evidence relevant to a charge of 
sexual assault, the defendant must, by offer of proof at the in 
camera hearing, adduce some evidence tending to prove a 
defendant’s claim that the victim consented to the sexual act which 
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is the subject of the prosecuted charge against the defendant. 
State vAHOpKiNs: (asc ccs de So i Tey Vata eOae vated cosas 
Although evidence of a victim’s past sexual behavior may be 
admissible under Neb. Rev. Stat. § 28-321(2)(b) (Cum. Supp. 
1984) on the issue of consent, the trial court, nevertheless, may 
apply the balance found in Rule 403 of the Nebraska Evidence 
Rules (Neb. Rev. Stat. § 27-403 (Reissue 1979)), that is, exclusion 
if the probative value of the otherwise relevant evidence is 
substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. 

State v. HOpKins: © sccec:6es seo cde eee eV eho ee ens da a ek 


The time within which an instate prisoner must be tried under 
Neb. Rev. Stat. §§ 29-3801 to 29-3809 (Cum. Supp. !984) begins 
to run after the county attorney for the county in which an 
indictment, information, or complaint is pending receives notice 
from the Department of Correctional Services of the prisoner’s 
request for a final determination of a pending Nebraska 
indictment, information, or complaint. 

State'v: Soule’ 6 ecccsdaiwew eee raewnceaesteewaeeis asad es 
A continuance granted at an instate prisoner’s request in the 
county court where a complaint is pending against such a prisoner 
operates to extend the time within which such a prisoner must be 
brought to trial under Neb. Rev. Stat. § 29-3805 (Cum. Supp. 
1984). 

Slate Ve Soule: 20.5 .ia boty otjee Seater aca ee lereies oe aleretetarge Vroretens 


A legislative act will not be permitted to operate retroactively 
where it invalidates or impairs contractual obligations or 
interferes with vested rights. 

City of Lincoln v. Bruce «2... ... cece eee cece eee eee e ees 
A statute is presumed to be constitutional, and a judgment entered 
on an unconstitutional statute is not absolutely void but is 
voidable only. 

Mayfield v. Hartmann... ke cece ce cece tet eee 
State ex rel. Wright v. Pepper] ............. 0. ees e ence eee 
Competitive bidding, after public advertising, is a fundamental, 
time-honored procedure that assures the prudent expenditure of 
public money. Competitive bid statutes exist to invite competition, 
to guard against favoritism, improvidence, extravagance, fraud, 
and corruption, and to secure the best work or supplies at the 
lowest possible price. 

Anderson v. Peterson .......... 22. cece eee e eter eee ee eeee 
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Generally, competitive bidding statutes are strictly construed 
against public authorities required to obtain a public letting. 
However, statutes requiring competitive bidding, although strictly 
construed, should not be extended beyond their clear implication. 
Anderson v. Peterson ......... ce cee cence sneer teen eens 
To determine legislative intent we generally consider the subject 
matter of the whole act, as well as the particular topic of astatute 
containing the questioned language. In judicial construction of a 
statute, the statutory language will be given its ordinary and 
popular meaning, and a statute is open to construction only if the 
statute is ambiguous. 

Anderson v. Peterson .......... ccc ce cece ete e eee eeees 
Reasons underlying valid legislation are left first to the 
Legislature and ultimately to the electorate. 

Anderson v. Peterson ........ eee c eee ee cece tee teen e tees 
With respect to questions about a statute, a court’s role is limited 
to interpretation and application of statutes, irrespective of a 
court’s personal agreement or disagreement with a particular 
legislative enactment, so long as a questioned statute does not 
violate a constitutional requirement. Whether a court considers 
particular legislation as wise or unwise is irrelevant to the judicial 
task of construing or applying a statute. 

Anderson v. Peterson ....... cece ect e cece rete een e eens 
Inconsidering the meaning of a statute, this court will, if possible, 
discover the legislative intent from the language of the statute and 
give it effect. We will not read a statute as if open to construction 
as a matter of course. 

Uttecht v. Norwest Bank of Norfolk ............---.-000-- 
Absent allegations and proof of fraud, contractual arrangements 
between a bank and its depositors with respect to the bank’s right 
of setoff may supersede statutory provisions. 

Uttecht v. Norwest Bank of Norfolk «0.0.0... cee eee eee 
Where the words of a statute are plain, direct, and unambiguous, 
no interpretation is needed to ascertain their meaning. 

S.1.D.No. 95 v. Cityof Omaha... eee eee eee eee 
When a statute is constitutionally suspect, the Supreme Court will 
endeavor to interpret it in a manner consistent with the 
Constitution. 

Inre Estate of Steppuhn .... 1... ee cece eee 
The standard of review used by courts when reviewing statutes 
challenged on equal protection grounds depends upon the nature 
of the classification and the rights affected. 

Statev:,Michalski 0.4..004.00Sishstse basso eae ene wel nies 
Under the strict scrutiny test, strict congruence must exist between 
the classification and the statute’s purpose. The end the legislature 
seeks to effectuate must be a compelling state interest, and the 
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means employed in the statute must be such that no less restrictive 
alternative exists. 

State-v; Michalskiv .ceccci ec cete ees cece eetie eee ad eee es 
If the statute involves economic or social legislation not 
implicating a fundamental right or suspect class, courts will ask 
only whether a rational relationship exists between a legitimate 
state interest and the statutory means selected by the legislature to 
accomplish that 
end. 

State v.-Michalski. 2i< sic < cis ee ieiec ae lead Saas Pe eed 
Given a statute’s presumption of validity and the legislature’s 
inherent power to classify for legitimate purposes, a challenger 
bears a heavy burden in demonstrating that the classification is 
arbitrary and not rationally related to a legitimate governmental 
end. 

Statev. Michalski 2.0... .. ee eee cee eee rene eee 
An overinclusive classification burdens a wider than necessary 
range of individuals, extending beyond those persons possessing 
the trait contributing to the mischief or evil the legislature seeks to 
eradicate. 

Staté.v..Michalski ) 22 <a: 2 vee Scent Sent Sk Pee dedancicoetent 
An underinclusive classification exists when all persons in the 
class are indeed perpetrators of the mischief or evil the state wishes 
to eliminate, but others who possess the same undesirable trait 
remain outside the class. 

State V.Michalski vic iss s Coin Seek fide ec tee seesaw es 
The classification made in Neb. Rev. Stat. § 39-669.07 (Reissue 
1984), that is, the line drawn between drivers who are drunk and 
drivers who are sober, is one rationally related to a legitimate 
governmental end. 

State v. Michalski... 0... cece ccc ce ee teen ene 
Because the right to travel has been characterized as fundamental, 
courts examine statutes impairing that right using the strict 
scrutiny standard of review. 

State v. Michalski wc... ocean sta see eevee ou ee eabehes 
To be in a position to challenge the constitutionality of a statute, a 
party must be adversely affected by the provisions at issue. 
Statev..Michalski: 92.00 .ec0i35 ac elles ata ees Cbd pees wee bee 
A penal statute must be strictly construed, but should also be 
construed in the context of the object sought to be accomplished, 
the evils and mischiefs that are sought to be remedied, and the 
purposes for which it serves. 

State vi Ewing: «coco inde Gaiee Sea eae Oe Sete eee ake 
State voSchulZ:. {20% sige aye oles ere Phe sees cubed wee ings. 
The Nebraska Supreme Court is not free to read a meaning intoa 
statute that is not there, nor to read anything direct and plain out 
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of a statute. 

State:veSchulz, . scccsshiccas etectaguia te einnhet< efter Ui Wl be 
What is a public purpose is primarily for the Legislature to 
determine. A public purpose has for its objective the promotion 
of the public health, safety, morals, security, prosperity, 
contentment, and the general welfare of all the inhabitants. No 
hard-and-fast rule can be laid down for determining whether a 
proposed expenditure of public funds is valid as devoted to a 
public use or purpose. Each case must be decided with reference to 
the object sought to be accomplished and to the degree and 
manner in which that object affects the public welfare. 
Statevi.Galyen: csc cad eon dh waates seh keds eee nen ote 
The inability of government to enforce an act to its fullest does not 
affect the constitutionality of the act. 

State VeGalyen  eedecesse lb ise a echceee ree bases ewrees ee se 
The authority to delegate discretionary and quasi-judicial powers 
to agency subordinates is implied where the powers bestowed 
upon an agency head are impossible of personal execution. 
Fulmerv. Jensen... . 2. cee ec eee cence ences 
The constitutional requirement of reasonable certainty in 
statutory language is satisfied by the use of ordinary terms to 
express ideas which find adequate interpretation in common 
usage and understanding. 

Fulmer-v: Jensen 2. 3264-03 ¢ eie cheesy pad Dee h aa ae es Fas 


While the Legislature cannot delegate its lawmaking powers, it 
can make laws which become operative on the happening of a 
certain contingency or on an ascertainment of a fact upon which 
the law intends to make its own action depend. 

Fulmer v. Jensen oo... eee e ec ce cece eect eccrine 
The heading, or catchline, to a statute is supplied in the 
compilation of the statutes and does not constitute any part of the 
law. 

Statev. Holmes .......... sda aah ay bre eget Wietors deuslisie ea aah nese ees 
Because the Revisor of Statutes has a continuing duty to publish 
the laws of Nebraska as adopted by the Legislature and not 
otherwise declared unconstitutional by the Supreme Court, an 
application for a writ of mandamus to compel the proper 
publication of the laws is not subject to a claim that the action is 
barred by a 4-year statute of limitations. 

State ex rel. Wrightv. Pepperl ............ cece eee eee eee 
From a reading of Neb. Rev. Stat. §§ 49-705, 49-765, and 49-767 
(Reissue 1984), the Revisor of Statutes is obligated by law to print 
and publish the laws as enacted by the Legislature, and not to 
exercise his or her own discretion in excising a portion of the law. 
State ex rel. Wrightv. Pepper] ......... 2... ces cece eee e eee 
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The power to declare an act of the Legislature unconstitutional is a 
judicial power reserved solely to the courts and not to any other 
public official. 

State ex rel. Wright v. Pepper] ............ cece cee eee eee ee 
Unless and until a law is declared unconstitutional by the Supreme 
Court, the authority granted to the Revisor of Statutes in Neb. 
Rev. Stat. § 49-705(2)(c), (d), and (e) (Reissue 1984) does not 
become operative. 

State ex rel. Wright v. Pepper] .............. 20. c eee ee eeees 
The Revisor of Statutes has no right nor duty to pass upon the 
constitutionality of legislative acts not deter mined by this court to 
be unconstitutional, and therefore has no right to raise the 
constitutionality of an act as a defense to his or her failure to 
publish the law as enacted by the Legislature. 

State ex rel. Wright v. Pepper] ..........-. 0. cece cece eens 
The effect of an antenuptial contract in which the parties agree to 
be bound by present and future laws is to be determined by the 
statutes in effect at the time of the death of the party to the 
agreement whose estate is attempting to effectuate the agreement. 
InreEstate of Peterson ..... 0... eee eee eee eee eee eee 
An administrative proceeding is a “pending action,” within the 
meaning of Neb. Rev. Stat. § 49-301 (Reissue 1984), when the 
agency’s final order is rendered. 

Morris'vs Wright. ~ic422 Sb sea ea onienr st tale ces 


Streets and Sidewalks 
A city is obligated to use reasonable and ordinary care in the 


Subrogation 


construction, maintenance, and repair of its streets so that they 
will be reasonably safe for a person using them while that traveler 
is exercising reasonable and ordinary caution and prudence. 

Gilbert v. City of Tekamah ww. cee cee ccc eee 


A welfare fund which has made payments in the nature of health care 


benefits to a member on the assumption that the member was not 
entitled to workmen’s compensation is not a subrogee and is not 
entitled to share in any part of a settlement of 4 claim made by the 
member against the employer under the Workmen’s 
Compensation Act. 

Smith v. Baker’s Local No. 433 WelfareFund ............... 


Summary Judgment 


1. 


The Supreme Court is not bound by the ground purportedly used 
by the trial court as the basis for granting summary judgment. 

Sommerfeld v. City of Seward oo... eee eee eee eee 
Before summary judgment may be granted, the court must 
determine there is no genuine issue as to any material fact or as to 
the ultimate inferences to be drawn therefrom and that the moving 
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party is entitled to judgment as a matter of law. 

Pierce v. City of Ogallala ....... cece cece eee eee 
Tiwald.v. DEWEY. «5.305.665. t eek a8 So ees eine aes 
Prorok v. County of Custer ......... 2c. cece cece etter eees 
In a hearing on a motion for summary judgment, the evidence is 
to be viewed most favorably to the party against whom the motion 
is directed, giving to that party the benefit of all the favorable 
inferences which may reasonably be drawn from the evidence. 
Pierce v. City of Ogallala 2.0... . cee cece cece eee eens 
A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with any affidavits, 
show that there is no genuine issue of material fact, that the 
ultimate inferences to be drawn from those facts are clear, and 
that the moving party is entitled to judgment as a matter of law. 
Allan v. Massey-Ferguson, Inc. «1... ... eee cece teers 
Gilbert v. Cityof Tekamah 0... eee eee eee es 
Utsumi v. City of Grand Island ........ 2... ccc eee ee eee eee 


The burden is on the party moving for summary judgment to 
show that no issues of material fact exist, and unless that party can 
conclusively do so, the motion must be overruled. 

Allan v. Massey-Ferguson, Inc. 1... see cece eee eens 
Gilbert v. Cityof Tekamah ow... eee 
In considering a motion for summary judgment, the court 
examines the evidence, not to decide any issue of fact, but to 
discover if any real issue of fact exists. 

Allan v. Massey-Ferguson, Inc. oo... cece cece ete e eee 
Summary judgment is not appropriate, even where there are no 
conflicting evidentiary facts, if the ultimate inferences to be 
drawn from those facts are not clear. 

Gilbert v. Cityof Tekamah wo eee cee eee 


Supreme Court 
Unless and until a law is declared unconstitutional by the Supreme 


Court, the authority granted to the Revisor of Statutes in Neb. 
Rev. Stat. § 49-705(2)(c), (d), and (e) (Reissue 1984) does not 
become operative. 


State ex rel. Wright v. Pepper] ............. cece cee eee 
Tape Recordings 
1. Tape recordings of relevant and material conversations are 


admissible as evidence of such conversations and in corroboration 
of oral testimony of the conversations, provided proper 
foundation is laid. 

State'v.: Taylor: ccs ssteccoek sans eee ese eae eeielececgys Samia ease 
A recording is admissible unless the unintelligible portions of the 
tape recording are so substantial as to render the recording as a 
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whole untrustworthy. 
States -‘Taylon” iit ncala desde 248-04 5 aies coin eae co oe 


An excise tax is a tax imposed on the performance of an act. 
Statev. Galyen oe cece cece cece ecervevccteceecess 
A property tax is a tax levied on both real and personal property; 
the amount of the tax being dependent on the value of the 
property, generally expressed as a uniform rate per thousand of 
valuation. 

State v:;Galyen’ ico de caicssuiw ob dies Mebae Caw enee sess 
A tax imposed upon the doing of an act is an excise tax and not a 
property tax. 

Statev. Galyen® cick cise ccan bi devastate ooecees vedees 
The generally accepted rule of construction is that state 
constitutional provisions relating to property taxes do not apply 
to excise taxes. 

State'v. ‘Galyen i - css beens oe eee on iv ealee bees ace eae 
A tax imposed upon the privilege of doing business is in fact an 
excise tax and not a property tax and, as such, is not required to be 
levied by valuation uniformly and proportionately. 
Statev.Galyen oo... cece eee eee eee sale aes ars berareres 
The imposition of an excise tax need not be uniform and 
proportionate but, rather, may be imposed upon each transaction. 
State v. Galyen oo c ec ccc cere ccc c evan eevcenccseseceens 
What is a public purpose is primarily for the Legislature to 
determine. A public purpose has for its objective the promotion 
of the public health, safety, morals, security, prosperity, 
contentment, and the general welfare of all the inhabitants. No 
hard-and-fast rule can be laid down for determining whether a 
proposed expenditure of public funds is valid as devoted to a 
public use or purpose. Each case must be decided with reference to 
the object sought to be accomplished and to the degree and 
manner in which that object affects the public welfare. 

State'v: Galyen) oe iiaese da vce cee eed ocadeiae be bene evledba ws 
If a tax levy is for a public purpose, it is no objection to its validity 
that the benefits paid and the persons to whom they are paid are 
unrelated to the persons taxed. 

Statevi Galen - scscissswenenaia Pha eoeale sided cea sureb aes 
A tax levied on property which has been assessed at a value in 
excess of its actual value is not void. 

Xerox Corp. v. Karnes 6... ce cece ccc cece nce ec eee 
The exclusive remedy for relief from the overassessment of 
property for tax purposes is by appeal to the district court from 
the order of the county board of equalization fixing the assessed 
value of the property. 

Xerox Corp. v. Karnes... 06. ccc cece eee eect eee ees 
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In its appellate review of a question whether property is exempt 
from taxation pursuant to Neb. Rev. Stat. § 77-202(1)(c) (Reissue 
1981), the Supreme Court determines tax exemption in an 
equitable trial of factual questions de novo on the record, subject 
to the rule that where credible evidence is in conflict on material 
issues of fact, the Supreme Court will consider the fact that the 
trial court observed the witnesses and accepted one version of the 
facts over another. 

Bethphage Com. Servs. v. County Board)... oe. eee eae 
Property owned by an educational organization and used 
exclusively for educational purposes is exempt from taxation 
pursuant to Neb. Rev. Stat. § 77-202(1)(c) (Reissue 1981). 
Bethphage Com. Servs. v. County Board)... woe eee eee 


Tenancy in Common 
In matters involving joint ownership a tenancy in common is ordinarily 


presumed, and in order to find a joint tenancy the court must find 
a clear expression of an intent to create a joint tenancy. 
Inre Estate of Steppuhn ......... cece ce eee eee eens 


Termination of Employment 
The refusal of an employer to allow an employee to perform the duties 


Testimony 


Theft 


Time 


1. 


required of him by his employment amounts to his dismissal from 
such employment. 
Cleasby v. Leo A. Daly Co... eee eee e eee ee een rene nee 


Testimony offered by a condemner to diminish the taking stated in 
the condemnation petition or to describe anything less than full 
exercise of rights acquired by eminent domain is irrelevant to the 
question of damages caused by the condemner’s appropriation. 
Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
Under the harmless error rule, for an error to be prejudicial, it 
must be demonstrated that the State’s case was significantly less 
persuasive had the disputed testimony been excluded. 

State v. Whitmore 2.0... cece cece cee cece renee 


Theft by receiving stolen property consists of receiving, retaining, or 


disposing of stolen movable property of another knowing or 
believing that it has been stolen, unless the property was received, 
retained, or disposed of with intention to restore it to the owner. 

State'v: Holman 2.0 cision nde eae eee ea eat bees hal 


Any action to recover damages based on alleged professional 
negligence shall be commenced within 2 years next after the 
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alleged act or omission providing the basis for such action. 
Suzukiv. Holthaus ............ cece cece e cece cette ee eeee 
Acause of action for damages for professional negligence accrues 
at the time of the act or omission causing the injury. 

Suzuki v. Holthaus 2.2.2... cc ccc cece eect teeter eee 
In a proceeding in error the jurisdiction of the court does not 
attach until there is presented to it, within the 1-month limitation 
contained in Neb. Rev. Stat. § 25-1931 (Reissue 1979), a duly 
authenticated transcript containing the final order or judgment of 
which complaint is made. 

Moell v. Mennonite Deaconess Home & Hosp. .............. 
A guarantor is not discharged by an extension of time for payment 
or performance of the principal obligation if he consents thereto, 
as where the contract of guaranty expressly or impliedly provides 
for the extension. 

First Nat. Bank v. Bolzer ... ee cc eee eeeee 
The State is entitled to have a chemical test administered at a time 
when it will be effective to disclose blood alcohol content in 
relation to the time when the vehicle was operated. 

Jamros v. Jensen... eee ce ccc eee e eee reeensees 
A delay in chemical testing is not prejudicial unless it materially 
affects the results of the test. 

Jamros v. Jensen... ec ceeeee eee tec eeeee 
An action for breach of any contract for sale must be commenced 
within 4 years after the cause of action has accrued. By the original 
agreement the parties may reduce the period of limitation to not 
less than 1 year but may not extend it. 

Allan v. Massey-Ferguson, Inc. «1... ccc eee ete eens 
A cause of action accrues when the breach occurs, regardless of 
the aggrieved party’s lack of knowledge of the breach. A breach of 
warranty occurs when tender of delivery is made, except that 
where a warranty explicitly extends to future performance of the 
goods and discovery of the breach must await the time of such 
performance, the cause of action accrues when the breach is or 
should have been discovered. 

Allan v. Massey-Ferguson, Inc. ....... eee ee eee ese cee ences 
The time when a statute of limitations commences to run must be 
determined by the facts of each case. 

Tiwald.v. Dewey > cs: 5s:.4 du sods snawel et cation baaew 
A cause of action for professional malpractice accrues and the 
statute of limitations begins to run.at the time of the act or 
omission which is alleged to be the professional negligence that is 
the basis for the cause of action. 

Tiwald v. "Dewey | sess sis tensieta eeegid da tee eae pees 
The time within which an instate prisoner must be tried under 
Neb. Rev. Stat. §§ 29-3801 to 29-3809 (Cum. Supp. 1984) begins 
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to run after the county attorney for the county in which an 
indictment, information, or complaint is pending receives notice 
from the Department of Correctional Services of the prisoner’s 
request for a final determination of a pending Nebraska 
indictment, information, or complaint. 

Stat€'vSOUle: <2. .iesinc Rad oele weenie Caselaw ee Meek nore 
A continuance granted at an instate prisoner’s request in the 
county court where a complaint is pending against such a prisoner 
operates to extend the time within which such a prisoner must be 
brought to trial under Neb. Rev. Stat. § 29-3805 (Cum. Supp. 
1984). 

State veSoule cits aiet ete tes cee Gistaatea tae eecseeos 
A sentence of probation is a final and appealable order from 
which an appeal must be taken within 1 month. 

State v. Jacobson occ cece cnet tenet ene eees 
In medical malpractice cases a period of limitations or repose 
begins torun when the treatment rendered after and relating to the 
act or omission complained of is completed. 

Barty: vBohi’ co2nche tic nlagaines te eit ich eetdss 
A medical malpractice action arises, for the purpose of 
determining the admissibility into evidence of a written opinion 
rendered by the medical review panel, upon the occurrence of the 
act or omission of which complaint is made. 

Barry: V:.BORi ov scceeetn oes ou ee he ead 6 hea cet has 


Tort Claims Act 


1. 


2. 


Torts 


In actions under Neb. Rev. Stat. §§ 81-8,209 et seq. (Reissue 
1981), the State Tort Claims Act, all questions of negligence and 
contributory negligence shall be determined initially by the trial 
court. 

Oldenburg ViStaté: acs vecscnc ioc e ied Oy bade aces Santen ees 
On an appeal to this court of an action under Neb. Rev. Stat. 
§§ 81-8,209 et seq. (Reissue 1981), the findings of the trial court 
will not be disturbed unless clearly wrong. 

Oldenburg v. State oo... ccc cece eter ee eee eneneee 


In a proper case the proceeds from the settlement of a personal injury 


Trial 


1. 


2. 


claim may be considered to be a part of the marital estate. 
Maricle:v::Maricle) 2c22fiwinie sear oreo eeaeeias e408 toes 


A defendant alleging the statute of limitations as an affirmative 
defense has the burden to prove such defense. 

League ve Vanice 4.0 5 ee sicess tecosete iets sche Maa vas ress 
A claimant is not permitted to thrust his lack of knowledge into 
litigation as a foundation or condition necessary to sustain a claim 
against another while simultaneously retaining the lawyer-client 
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privilege to frustrate proof of knowledge negating the very 
foundation or condition necessary to prevail on the claim 
asserted. 

League.vs Vanic€>: <i. hese ra eie ne eae disp ey eae stetiwaite 
Tape recordings of relevant and material conversations are 
admissible as evidence of such conversations and in corroboration 
of oral testimony of the conversations, provided proper 
foundation is laid. 

State. Taylor. 320s 6-acn Seite te iat ede oe een o 
A general foundational objection does not reach the 
qualifications of an expert witness. 

State ViTaylor. — wceicciieu outed sinc ig ey cde a ve eet sede ease eee 
As aresult of Rule 705, Nebraska Evidence Rules (Neb. Rev. Stat. 
§ 27-705 (Cum. Supp. 1984)), where cross-examination of an 
expert witness discloses there is no adequate factual basis for an 
expert’s opinion, such opinion is irrelevant (Rule 401, Nebraska 
Evidence Rules, Neb. Rev. Stat. § 27-401 (Reissue 1979)), is 
inadmissible (Rule 402, Nebraska Evidence Rules, Neb. Rev. Stat. 
§ 27-402 (Reissue 1979)), and should be stricken from 
consideration by a jury on proper motion of the party adversely 
affected by such irrelevant evidence. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
A trial court has a duty to properly analyze, summarize, and 
submit to the jury the substance of allegations of negligence in a 
tort petition. 

Foltz v. Northwestern Bell Tel. Co. 6... eee ee eee ee 
Any matter admitted under Rule 36 of the Nebraska Discovery 
Rules, promulgated by the Nebraska Supreme Court on January 
1, 1983, is conclusively established unless the court on motion 
permits withdrawal or amendment of the admission. 

Macklem v. Valley Bank of UnionCounty”...............5. 
Ina bench trial, that is, all factual determinations made by a judge 
and not by a jury, we apply the principle or “presumption” that 
the trial court will consider only relevant and otherwise admissible 
evidence so that an erroneous admission of evidence during a 
bench trial will not result in a reversal, if there is relevant and 
admissible evidence to sustain the trial court’s judgment. The 
foregoing principle, likewise, applies to a rehearing before the 
Nebraska Workmen’s Compensation Court. 

Gibson v. CityofLincoln 2.2... . cee cece cece ee eeee 
As a general rule, it is not prejudicial error to admit evidence 
which is simply cumulative of other competent evidence. 
State'v.Smith, © ssc siedsasccdee bea ese Reel eeue wes tees 
The question of whether defendant had the requisite intent to 
commit a wrongful act is one of fact which, if resolved against the 
defendant by the trial court based on evidence, will not be 
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interfered with on appeal unless so lacking in probative force that 
we can say as a matter of law that it is insufficient to support a 
verdict of guilty beyond a reasonable doubt. 

Statev. Smith” “csscdiece) see oteae dee Pi ses ed lie ean esi So 
Under the harmless error rule, for an error to be prejudicial, it 
must be demonstrated that the State’s case was significantly less 
persuasive had the disputed testimony been excluded. 

State'v: Whitmore: 0 s..0s4ss. chan isk ete e Shed Shee ss 
A defendant is entitled to be represented by counsel at all critical 
stages of a criminal proceeding against him, which includes the 
trial itself. 

State v. Richter os. cic di ceed oe eee vena ee eee ese 54's 
The exercise of the right to the assistance of counsel is subject to 
the necessities of sound judicial administration and requires a 
balancing of a criminal defendant’s right to a reasonable 
opportunity to prepare for trial and to consult counsel with the 
necessity for the orderly and prompt disposition of cases in the 
orderly course of the administration of justice. 

State v. Richter osc cece dee ct een wie neeee beeen pad eee oe ele 
Where: a criminal defendant is financially able to engage an 
attorney, he may not use his neglect in hiring one as a legitimate 
reason for delay. 

State-vsRichter:: <3.4.206),.8 255.0505. eh So eae aweiaa ds 
Where a motorist looks and does not see an approaching vehicle, 
or seeing one, erroneously misjudges its speed and distance, or for 
some other reason assumes that he can proceed and avoid a 
collision, the question is usually one for the jury. 

Mitchell v. Kesting 0... se eee cece eee eee eee tenes 
It is the province of the trial court, not the jury, to determine the 
admissibility of evidence. Once the trial court has made a 
determination as to admissibility, the jury is not required to 
reexamine that ruling. 

State. Harrison. i000 ceee Jas c3 6 eee caer eias 6 vient 
State v. Norfolk on. cece eee e cere cee tence teeretneeeens 
State vio TMrrien, i iteiec 555i a aiheee tie eee sigveie eretgie Sede 
It is the jury’s province to weigh the evidence and judge the 
credibility of witnesses and their testimony. The jury has the right 
to credit or reject any part or the whole of the testimony heard. 
State-v-Harrison:. “i.30 005 chide osteo we cde Se tines eas vied 
A declaration offered to show the defendant's state of mind which 
is too remote in point of time should be excluded as lacking 
probative value. 

State ViHAITISON, i522: ee.g 508 we widdanee cedideereee gs ote pero weleed 
Only issues properly presented to and passed upon by the district 
court may be raised on appeal to the Supreme Court. In the 
absence of plain error, where an issue is raised for the first time in 
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the Supreme Court, it will be disregarded inasmuch as the district 
court cannot commit error in resolving an issue never presented 
and submitted for disposition. 

Statev. Fletcher: casa cdeddstieieeds ovat oewe een gededs aead 
A question put to a witness which calls for an answer based upon 
conjecture and speculation does not constitute proper proof on an 
issue. 

Agrex,Ine::viSchrant. cons ae fos5 os bose eit Sede Sales ae ee 
A witness should not be allowed to express an opinion on an 
inadequate basis. 

Agrex, Inc. vi Schrant.. aisdivscsivscnccdens veiw eees sans 
In determining the weight of the evidence, we will consider the 
fact that the trial court observed the witnesses and their manner of 
testifying, and must have accepted one version of the facts rather 
than the opposite. 

Wisch'V. Jensen: os adie ie S28 HRSA REE Vode gh eoeonnmese eeweNs 
The general rule that if properly admitted evidence exists to 
establish that which improperly admitted evidence also 
establishes, the error in receiving the inadmissible evidence is 
harmless rests on the premise that the nature of the cumulative 
evidence is such that no prejudice results from its improper 
admission. 

Batry'VicBONL. cis scsseiven ste indeed eeainwhes eawtid bates bes 
It is presumed that the improper admission into evidence of an 
opinion of the medical review panel rendered in accordance with 
the provisions of the Nebraska Hospital-Medical Liability Act 
results in prejudice. 

Barry V; Bohi scc.c ee iia ide eevee ee wee ere ee tees nes 
In the absence of an abuse of discretion, a trial court’s decision 
permitting an amendment to a pleading will be affirmed. 

Bump v. Firemens Ins.Co. 6... eee cee eee eee 
Pretrial conferences are conducted to simplify and narrow issues 
presented in a case. Issues specified at a pretrial conference 
control the course of an action and, unless altered by the court, 
constitute the issues on which the case is tried. 

Bump v. Firemens Ins. Co. «1... 2 eee cece eee rete ees 
Under Rule 801(4)(b)(iv) of the Nebraska Evidence Rules, a 
statement is not hearsay if the statement is offered against a party 
and is a statement by the party’s agent or servant within the scope 
of agency or employment. 

Bump v. FiremensIns. Co... 0. eee eee eee eee nee 
Whatever rights a litigant may have concerning discovery, such 
rights are not unlimited. Subject to mandatory provisions of the 
Nebraska Discovery Rules and appropriate statutes, discovery 
procedures, including a time limit for completion of discovery, are 
matters for judicial discretion exercisable to control orderly 
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progression of cases toward trial. 

Bump Vv. Firemens Ins. Co. oo... cee cece eee eee eens 
A judicial abuse of discretion does not denote or imply improper 
motive, bad faith, or intentional wrong by a judge, but requires 
the reasons or rulings of a trial judge to be clearly untenable, 
unfairly depriving a litigant of a substantial right and denying a 
just result in matters submitted for disposition through a judicial 
system. 

Bump v. Firemens Ins. Co. 6... eee eee eee e eee e eee 
The scope of cross-examination of a witness rests largely in the 
discretion of the trial court, and its ruling will be upheld on appeal 
unless there is an abuse of discretion. 

Statesv: MOOre®« ss o5 nek dans Hho aud et baton Pee aes seas 
The rules of this court require the district court to provide a court 
reporter whenever a litigant requests the presence of the court 
reporter. 

Kennedy v. Kennedy ........ ee eee eee ee ee eee teen enee 
The party charged with the burden of proof must establish by a 
preponderance of the evidence the issue essential to recovery. 
InreEstate of Wells oo... cece cece eee ence cs enectesecnees 
The appointment of an interpreter for an accused at trial is a 
matter resting largely in the discretion of the trial court. 

State Vi TOPete.: 5.4. <.s:sscecsee ie ieieres ia ea aioe ed dash Soe d see wees 
Even though a defendant might not speak grammatically correct 
English, where the record satisfactorily demonstrates that such 
defendant had a sufficient command of the English language to 
understand questions posed and answers given, there has been no 
abuse of discretion in refusing to appoint an interpreter. 

Statev. Topete ..... ccc cece cece rece nee c onc eeseseeeneane 
If a defendant understands and communicates reasonably well in 
the English language, the mere fact that such defendant might be 
able to accomplish self-expression a little better in another 
language does not warrant utilizing an interpreter at trial. 

State. vi Topete: joie. 4 sctag areca seve Seueieleioreie eer etas ei plen/elneceal nents 
Ordinarily, the questions of negligence, contributory negligence, 
and assumption of risk are for the jury, but where the facts 
adduced with respect to those questions are such that reasonable 
minds can draw but one conclusion therefrom, a directed verdict 
is proper. 

Utsumi v. City of Grand Island ........ 2... ccc eee ee eee 
A lay witness, when testifying on the basis of firsthand 
knowledge, can relate specific objective observations of a person’s 
conduct, condition, or behavior, notwithstanding that such 
witness may not be allowed to offer his opinion as to the person’s 
sanity. 

Staté-v; ‘Norfolk: ici. fecsvr ese eee os SE Eek is 
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38. A party who has sustained the burden and expense of a trial and 


has succeeded in securing the judgment of a jury on the facts in 
issue has aright to keep the benefit of that verdict unless there is 
prejudicial error in the proceedings by which it was secured. 

Poppe V:. Petersen: 2.650008 ohio ested ha dwaudteatele oan 


Uniform Commercial Code 


1. 


Not only does Neb. U.C.C. § 9-504(3) (Reissue 1980) and the 
requirement that a security interest must be sold in a commercially 
reasonable manner affect the right of a creditor to obtain a 
deficiency judgment but, likewise, the failure to sell a security 
interest in a commercially reasonable manner affords to a debtor 
the right to sue for damages for any surplus which the debtor does 
not realize by reason of the creditor’s having failed to dispose of 
the property in a commercially reasonable manner. 

Chadron Energy Corp. v. First Nat. Bank ...........--. eee 
Even though a sale may produce a surplus, if in fact a sale ina 
commercially reasonable manner would have produced a larger 
surplus, the failure of the debtor to sell the security in a 
commercially reasonable manner has caused the debtor damages 
which the debtor has a right to recover in a proper action. 
Chadron Energy Corp. v. First Nat. Bank ...............0.- 
The fact that collateral may be transferred voluntarily or 
involuntarily as provided by Neb. U.C.C. § 9-311 (Reissue 1980) 
does not destroy or adversely affect a prior perfected security 
interest. 

Chadron Energy Corp. v. First Nat. Bank .................. 
In order for a novation to occur, the existing liability must be 
completely extinguished and a new one substituted in its place. 
Chadron Energy Corp. v. First Nat. Bank .............00 00 
A security interest is defined as an interest in property which 
secures payment of performance of an obligation. If the 
underlying obligation ceases to exist, so does the interest securing 
it. 

Chadron Energy Corp. v. First Nat. Bank .............2005- 
Where property is subject to a security interest, an exercise of 
dominion or control over the property which is inconsistent with 
the rights of the secured party constitutes, as to him, a conversion 
of the property, and there may be conversion of the property bya 
secured party where his acts are in defiance of the rights of others 
in the property. 

Chadron Energy Corp. v. First Nat. Bank ...............005 
The measure of damages for conversion is the market value of the 
converted property at the time of the conversion. 

Chadron Energy Corp. v. First Nat. Bank ...............0.. 
Experienced grain producers who regularly grow and market 
grain on the open market as the principal means of providing for 
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their livelihood, and by reason of such occupation have acquired 
and possess knowledge or skill peculiar to the practices and 
operations of grain marketing, are merchants within the meaning 
of Neb. U.C.C. §§ 2-104 and 2-201 (Reissue 1980). 

Agrex, Inc. v.Schrant 2.0... .. cece cee eee e ene 
Whether a party in a specific instance was a merchant under the 
Uniform Commercial Code is a question of fact. 
Agrex,Inc.v.Schrant  ........ cece cee cece etree 


A tax levied on property which has been assessed at a value in 
excess of its actual value is not void. 

Xerox Corp. v. Karnes ...... eee eee eee eee ees 
The exclusive remedy for relief from the overassessment of 
property for tax purposes is by appeal to the district court from 
the order of the county board of equalization fixing the assessed 
value of the property. 

Xerox Corp. v. Karmes 20... eee cece tee ere eee 


A motion for achange of venue is addressed to the sound discretion of 


Verdicts 


the trial court and will not be disturbed on appeal unless a clear 
abuse of discretion is shown. 
State v. Navarrete  ...... ccc cece cee c ene c cece nenee cence 


Error in the ruling on a plea in abatement challenging the 
sufficiency of the evidence at the preliminary hearing is cured by a 
verdict of guilty if the evidence at trial is sufficient to sustain a 
finding of guilt beyond a reasonable doubt. 

StateVi:Navalrete: 4 oes oan ave s.d de taveii ne gaged sew ees eas 
A party who has sustained the burden and expense of trial, and 
who has succeeded in securing a verdict on the facts in issue, has a 
right to keep the benefit of that verdict. 

Vacek VicAMeS: 22608568 555g Aw ete tee ee ema cee 
A jury verdict may not be set aside unless it is clearly wrong, and it 
is sufficient if there is any competent evidence presented to the 
jury upon which it could find for the successful party. 

Vacek: Vc: AMES oi. oie tse Sitio ee tte pales eee dah ot ad oeieien 
Poppe v. Petersen... . ccc cece e eect e eet eeees 
Where a single offense may be committed in a number of different 
ways and there is evidence to support each of the ways, the jury 
need only be unanimous in its conclusion that the defendant 
violated the law by committing the act and need not be unanimous 
in its conclusion as to which of several consistent theories it 
believes resulted in the violation. 

State'v.:Parker 25sec die oinn Cea er hohe Nea ee 
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Where a single crime may be committed under a number of 
different theories, the defendant is not entitled to an instruction 
that in order for the defendant to be found guilty, the jury must be 
unanimous with regard to any one theory or the jury must find the 
defendant not guilty. 

StateéViParker? siice cies eceet whaia ge totes 06 tae adc Rees 
A guilty verdict will not be reversed by this court on appeal unless 
the evidence is so lacking in probative force that it is insufficient as 
a matter of law. 

State'v: Warnke® 35 fea4 fF idineen) Sock eeedes bee eee eS 
A party who has sustained the burden and expense of a trial and 
has succeeded in securing the judgment of a jury on the facts in 
issue has a right to keep the benefit of that verdict unless there is 
prejudicial error in the proceedings by which it was secured. 
Poppe V.. Petersen. ecieises ceed atine cd ae het wankeeie seen oe 


Visitation of a child born out of wedlock may be awarded to the 
alleged father of the child only if there is a court determination, in 
an appropriate action, that the person seeking visitation is the 
father of the child. 

Stratmanv. Hagen ........cssccccrccecseccveveceevecsrs 
The effective denial of visitation rights by removal to another 
jurisdiction is a factor to be considered in determining the best 
interests of the child. 

Vanderzee v. Vanderzee ww. eee cece eect eee teeee 


A defendant who pleads guilty to a felony or misdemeanor in 
which a sentence of imprisonment is legally permissible is entitled 
to be informed of the nature of the charges against him, the right 
to assistance of counsel, the right to confront witnesses against 
him, the right to a jury trial, and the privilege against 
self-incrimination, and the record must affirmatively show a 
voluntary and intelligent waiver of these rights. 

Statev:,Porchia. #255 2s deuce tebe sce ha eeias ode 
It is plain error to have no showing in the record that defendant 
either had assistance of counsel or waived such at the time of her 
conviction if the conviction is used for enhancement purposes. 
State VieOZMUN’ ie osieeice sceies cate siesisis ws nea es Bose sie erage ate 
Any claimed error based on the issues specified by the trial court 
may be waived by failure to object to the report on the pretrial 
conference and cannot be asserted for review by this court. 
Bump v. FiremensIns. Co. 0.2... cece ec eee ee ete eee eeee 
A defendant may not waive the reading of a document which 
would have advised him or her of the nature of the offense and 
later complain that the plea of guilty was entered in ignorance of 
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the nature of the offense. 

Statev. Mindrup oo... cece cece ect eee e ee enee 
Neb. Rev. Stat. § 30-2316 (Reissue 1979) provides that the parties 
to a valid antenuptial agreement may waive the right to elect a 
share of both real and personal property of a deceased spouse. 
Inre Estate of Peterson 6... eee cece cece eee cece eee 
In reference to a waiver of the rights designated in the Miranda 
warning, intelligent is not synonymous with prudent, and 
intelligence is not equated with wisdom. 

State.v:-Norfolk, 4 isch. tase von page ccmresavirnnre te siers 
To determine whether a defendant acted intelligently regarding a 
waiver of any right designated in the Miranda warning, the proper 
standard is whether a defendant, at the time of the waiver, 
possessed the capacity to understand and act in response to the 
Miranda warning given by an interrogating officer. 

State v. Norfolk iscssc ied saci cd eded cotawiasrene ters 


By enacting the Municipal and Rural Domestic Ground Water 
Transfers Permit Act, Neb. Rev. Stat. §§ 46-638 to 46-650 
(Reissue 1984), as a part of Nebraska’s policy, the Legislature has 
altered certain aspects of common law governing use of ground 
water, such as exoneration from the common-law prohibition 
against transfer of ground water and elimination of use on 
overlying land as a factor in determining reasonable and 
beneficial use of ground water. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
The right of an owner of overlying land to use ground water is an 
appurtenance constituting property protected by Neb. Const. art. 
1, § 21. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 


In determining whether to grant a motion to set aside an order 


Wiretaps 


admitting a will to probate, a court should consider whether 
neglect is excusable, whether a movant has alleged a meritorious 
objection to admission of a will to probate, and whether prejudice 
results from setting aside the probate order. 

Inre Estate of Christensen ......... 0... cece cece cece e aces 


An application for a wiretap shall include sufficient facts which will 


support a believable conclusion that reasonable or ordinary 
investigatory techniques had been tried and had failed, or 
appeared unlikely to succeed, in obtaining evidence regarding a 
defendant’s illegal activity. 

State'v: Whitmore. 243/664 si oiesires eos ae eee aes ea 
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As the “trier of fact,” the Workmen’s Compensation Court is the 
sole judge of the credibility of witnesses and the weight to be given 
to testimony. Entering into a resolution by the Workmen’s 
Compensation Court regarding any conflict of evidence are 
factors such as the respective interests of the parties in the lawsuit; 
demeanor of witnesses, including the parties, while testifying 
before the court; the apparent fairness exhibited by the witnesses; 
the extent to which the testimony of the various witnesses was 
corroborated; and the reasonableness or unreasonableness of 
statements of such witnesses. 

Thompson v. Monfortof Colorado ...... eee eee ee 
Gibson v. CityofLincoln 2.1... ... eee eee cee ec ee ee eee 
The instruction previously authorized by State v. Goff, 174 Neb. 
548, 118 N.W.2d 625 (1962), requiring a jury to consider an 
undercover agent’s testimony with care greater than that given a 
disinterested witness’ testimony, is disapproved and has been 
supplanted by NJl 1.41 concerning a witness’ credibility and 
weight to be given a witness’ testimony. 

State. ve Fletcher... cesesn cs eciee weetaak weredereees ass 
A question put to a witness which calls for an answer based upon 
conjecture and speculation does not constitute proper proof on an 
issue. 

Agrex, Inc. v.Schrant  .... ec cece cece eee ee rete eaee 


A witness should not be allowed to express an opinion on an 
inadequate basis. 

Agrex, Inc. v.Schrant 0... ee eee cece ee ene ee es 
The scope of cross-examination of a witness rests largely in the 
discretion of the trial court, and its ruling will be upheld on appeal 
unless there is an abuse of discretion. 

State Vi MOOLE . ie sccie eed jovte soiseiisle aces Sigel See eioeis eed Geli eiatas 


The appointment of an interpreter for an accused at trial is a 
matter resting largely in the discretion of the trial court. 

State'v: Topeté: s.oss:ioedsstiicea nia he ecieige daisies ees hoagie 
Even though a defendant might not speak grammatically correct 
English, where the record satisfactorily demonstrates that such 
defendant had a sufficient command of the English language to 
understand questions posed and answers given, there has been no 
abuse of discretion in refusing to appoint an interpreter. 

State'v. Topeté: | ssh ccew. bebe eh aeeoe Tak Pew 
If a defendant understands and communicates reasonably well in 
the English language, the mere fact that such defendant might be 
able to accomplish self-expression a little better in another 
language does not warrant utilizing an interpreter at trial. 
Statevi.Topete’ evs. icete ites bbe tenet bethio ia ale cede ews 
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A lay witness, when testifying on the basis of firsthand 
knowledge, can relate specific objective observations of a person’s 
conduct, condition, or behavior, notwithstanding that such 
witness may not be allowed to offer his opinion as to the person’s 
sanity. 

State v Norfolk? ©. sspes4e00- Aways cubase te neresesisedite a 


Words and Phrases 


I. 


The term “fixture” refers to a chattel which is capable of existing 
separate and apart from realty, but which, by actual annexation 
and appropriation to the use or purpose of the realty with the 
intention of making it a permanent accession thereto, becomes a 
part of the realty. 

Fuel Exploration, Inc. v. Novotny ...........2- cece cece eee 
Conceal means to hide, secrete, or withhold from the knowledge 
of others; to withdraw from observation; to withhold from 
utterance or declaration; to cover or keep from sight; or to hide or 
withdraw from observation, cover or keep from sight, or prevent 
discovery of. 

League v:: Vanice ° oe ye. se ceseid so Seed he eG eh ae 
Discovery, as used in reference to a statute of limitations, means 
that an individual acquires knowledge of a fact which existed but 
which was previously unknown to the discoverer. 

Ledgite'v: Vanice. «csi gistj 5 igniting se dehauteadeneiee ines 
Ordinance is generally used to designate a local law of a municipal 
corporation, duly enacted by the proper authorities, prescribing 
general, uniform, and permanent rules of conduct, relating to the 
corporate affairs of the municipality. 

Sommerfeld v. City of Seward 6... cee eee eee eee 
A resolution is generally not the equivalent of an ordinance, but is 
rather an act of a temporary character; is ordinarily sufficient for 
council action on ministerial, administrative, or executive 
matters; and does not rise to the dignity of an ordinance. 
Sommerfeld v. City of Seward 6... ee eee cece ee eee 
Earning power is not synonymous with wages, but includes 
eligibility to procure employment generally, ability to hold a job 
obtained, and capacity to perform the tasks of the work, as well as 
the ability of the workman to earn wages in the employment in 
which he is engaged or for which he is fitted. 

Aldrich v. ASARCO, Inc... eeeecc cece eee eee ee taee 
Competitive bidding, after public advertising, is a fundamental, 
time-honored procedure that assures the prudent expenditure of 
public money. Competitive bid statutes exist to invite competition, 
to guard against favoritism, improvidence, extravagance, fraud, 
and corruption, and to secure the best work or supplies at the 
lowest possible price. 

Anderson v. Peterson 2... .. cece cece tee e ene renee ewes 
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Neb. Rev. Stat. § 23-324.05 (Reissue 1983), requiring competitive 
bidding in a county’s acquisition of “supplies, materials, [and] 
equipment,” contemplates expenditures for tangible personal 
property to be used by or furnished to any county officer, office, 
department, institution, board, or other agency of county 
government, except election supplies, materials, and equipment. 
An expenditure for replacement of a courthouse’s heating and 
air-conditioning system is in the nature of a capital expenditure 
for long-term or permanent betterment of a county’s building and 
constitutes capital improvement of a county’s real property. 
Anderson v. Peterson ........ccccese eee c eee teee essence 
Injury is an invasion of any legally protected interest of another, 
while damage is a loss, detriment, or harm sustained by reason of 
an injury. 

Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
Acause of action is judicial protection of one’s recognized right or 
interest, when another, owing a corresponding duty not to invade 
or violate such right or interest, has caused a breach of that duty. 
Sorensen v. Lower Niobrara Nat. Resources Dist. ........... 
One employing an independent contractor may be liable for 
damages resulting from injury caused by the contractor’s 
negligence, when, by rule of law or statute, the duty to guard 
against the risk is nondelegable. A nondelegable duty means that 
an employer of an independent contractor, by assigning work 
consequent to a duty, is not relieved from liability arising from 
delegated duties negligently performed. 

Foltz v. Northwestern Bell Tel. Co. oo... oo e eee eee 
Net contribution is the sum of all deposits made by or for a party 
to a joint account as of a given time, less all withdrawals made by 
or for him which have not been paid to or applied to the use of any 
other party, plus a pro rata share of any dividends or interest 
included in the current balance. 

Uttecht v. Norwest Bank of Norfolk ........ ee eee eee eee eee 
A mortgage is a special interest in real property consisting of a 
security for a debt or obligation. 

Dupuy v. Western State Bank 6.6... ee ccc eee eee 
A mentally disordered sex offender for whom a program of 
treatment will not lead to a cure is “nontreatable” within the 
meaning of Neb. Rev. Stat. § 29-2914 (Reissue 1979). 

State Vv Reddick ici. ice duit aeeele oe adie deen cede na ees 
Clear, convincing, and satisfactory evidence is present when there 
has been produced in the trier of fact a firm belief or conviction 
that a fact to be proved exists. 

Ridenour v. Farm Bureau Ins.Co. «2.2... eee cee ee ee eee 
The phrase “the investigation of an actual criminal matter” as 
used in Neb. Rev. Stat. § 28-907(1)(a) (Cum. Supp. 1984) requires 
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that there be a legitimate and valid investigation of facts which 
could constitute a predicate criminal offense. 

State vSEWing” jooc6 ch snlecks dada de these Sebi wea eee 
Indigency, as used in Neb. Rev. Stat. § 29-1804.04 (Reissue 1979), 
means the inability to retain legal counsel without prejudicing 
one’s financial ability to provide economic necessities for one’s 
self or one’s family. 

StatevoRichter ces sca duaiwinsenneie ticons. taies oben 
The term “reasonable,” as applied to refusals to submit to a 
chemical test under the implied consent law, is an ordinary term 
which finds adequate interpretation in common usage and 
understanding. 

Fulmer v. Jensen j.cicccccaed econ eiteiwie saat wee be ee sees 
A security interest is defined as an interest in property which 
secures payment of performance of an obligation. If the 
underlying obligation ceases to exist, so does the interest securing 
it. 

Chadron Energy Corp. v. First Nat. Bank .............0 00 
Experienced grain producers who regularly grow and market 
grain on the open market as the principal means of providing for 
their livelihood, and by reason of such occupation have acquired 
and possess knowledge or skill peculiar to the practices and 
operations of grain marketing, are merchants within the meaning 
of Neb. U.C.C. §§ 2-104 and 2-201 (Reissue 1980). 

Agrex, Inc. v.Schrant 2.0... oe eee eee cere ee ee eee eee 


Restitution imposed under Neb. Rev. Stat. § 28-427 (Reissue 
1979) is not a criminal penalty to be imposed as punishment for 
the crime, but is in the nature of a civil or administrative penalty or 
sanction. 

State:V: /HolMes® i... iies cies acdcn cnet s spss wa pee aieiecteles 


Restitution differs from forfeiture in that it is unnecessary to 
identify money found in the possession of the defendant as the 
money received by the defendant from a particular sale of drugs. 
State vHolmés’ © /. 23:55 canidveiae eho a ciewiel as aakawe + aot 
“Relevant evidence,” as defined in Neb. Rev. Stat. § 27-401 
(Reissue 1979), “means evidence having any tendency to make the 
existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be 
without the evidence.” 

State VeMOore® “.ic06 serced es Sonia ead ee Woe bron wa gielen es 
Theft by receiving stolen property consists of receiving, retaining, 
or disposing of stolen movable property of another knowing or 
believing that it has been stolen, unless the property was received, 
retained, or disposed of with intention to restore it to the owner. 
Statevi:Holan. “s.ccnnctecdtisada ev isiawesisees aeades 
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Probable cause is a flexible, commonsense standard. It merely 
requires that the facts available to the officer would warrant a 
man of reasonable caution in the belief that certain items may be 
contraband or stolen property or useful as evidence of a crime. A 
practical, nontechnical probability that incriminating evidence is 
involved is all that is required. 

State v. Holman 0... ccc cence eee eens 
A partnership is a contract of two or more competent persons to 
place their money, effects, labor, or skill, or some or all of them, in 
lawful commerce or business, and to divide the profit or bear the 
loss in certain proportions. 

Inre Estateof Wells 00... . cece cece cece cece eeeeens 
A guaranty is basically a contract by which the guarantor 
promises to make payment if the principal debtor defaults. 
Murphy v. Stuart Fertilizer Co. ok... ec cee eee eee eee 
As used in the law of negligence, proximate cause is that cause 
which, in a natural and continuous sequence unbroken by an 
efficient intervening cause, produced the injury or loss, and 
without which the injury or loss would not have occurred. 
Prorok v. County of Custer ......... cc cece cee e ee eee cues 
“Fair disclosure,” in the context of an antenuptial agreement, 
contemplates that each spouse shall be given information of a 
general and approximate nature concerning the net worth of the 
other. 

InreEstate of Peterson .......... cece eee cee cence eens 
In reference to a waiver of the rights designated in the Miranda 
warning, intelligent is not synonymous with prudent, and 
intelligence is not equated with wisdom. 

State've Norfolk —. Sac.5.csde fecha lente 89 Rg Belen bade enn Seas 
For the purpose of Neb. Rev. Stat. § 30-2437 (Reissue 1979), 
“good cause” means a logical reason or legal ground, based on 
fact or law, which justifies the modification or vacation of an 
order. 

Inre Estate of Christensen ...... 0.0... ccc cece ences eens 
Nebraska Jury Instruction 14.08 correctly defines “reasonable 
doubt.” 

Statev; Beard: s.cfnss ee 83 ch nds sche wad dss heres slegie oP &otvens 
Nebraska Jury Instruction 14.11 correctly defines “intent.” 
State'y. Beard! «sles. ccs ects Gace ha ba deans ees eatewe 


Workmen’s Compensation 


1. 


As the “trier of fact,” the Workmen’s Compensation Court is the 
sole judge of the credibility of witnesses and the weight to be given 
to testimony. Entering into a resolution by the Workmen’s 
Compensation Court regarding any conflict of evidence are 
factors such as the respective interests of the parties in the lawsuit; 
demeanor of witnesses, including the parties, while testifying 
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before the court; the apparent fairness exhibited by the witnesses; 
the extent to which the testimony of the various witnesses was 
corroborated; and the reasonableness or unreasonableness of 
statements of such witnesses. 

Thompson v. Monfort of Colorado... 1... cece eee eee 
Gibson v. Cityof Lincoln ....... eee ccc eee eee 
Factual determinations by the Workmen’s Compensation Court 
will not be set aside on appeal unless such determinations are 
clearly wrong. 

Thompson v. Monfort of Colorado... eee eee eee eee 
Gibson v. Cityof Lincoln 2.0... cee ec ee cece eee 
If an employer does not have actual notice or knowledge of an 
employee’s injury, Neb. Rev. Stat. § 48-133 (Reissue 1984) 
requires written notice to the employer concerning the employee’s 
injury to be compensated under the Workmen’s Compensation 
Act. 

Thompson v. Monfort of Colorado... . eee eee eee ee ee 
Knowledge of an employee’s injury, gained by the employee’s 
foreman, supervisor, or superintendent in a representative 
capacity for an employer, is knowledge imputed to the employer 
and notice to an employer sufficient for the notice requirement of 
Neb. Rev. Stat. § 48-133 (Reissue 1984), 

Thompson v. Monfort of Colorado ou... cece eee ee eee ee eee 
A company nurse’s knowledge about an employee’s injury is 
imputed to the company-employer. Such imputation of 
knowledge to the employer equally results from a company’s 
medical technician acquiring knowledge while providing 
on-the-job health service for an employee of the employer. 
Thompson v. Monfort of Colorado... ow eee eee eee eee 
In place of indispensable written notice, Neb. Rev. Stat. § 48-133 
(Reissue 1984) contemplates a situation where an employer has 
notice or knowledge sufficient to lead a reasonable person to 
conclude that an employee’s injury is potentially compensable and 
that, therefore, the employer should investigate the matter 
further. 

Thompson v. Monfort of Colorado... 1... eee eee ee ee ee 
In reviewing workmen’s compensation cases this court is not free 
to weigh the facts anew. Our standard of review accords to the 
findings of fact made by the Nebraska Workmen’s Compensation 
Court after rehearing the same force and effect as a jury verdict in 
a civil case, and they will not be reversed or set aside unless clearly 
wrong. 

Wilson v. City of North Platte ......... cece eee eee eee 
Aldrich v. ASARCO, Inc. oo. eee cece cette eee eee 
Cemerv. Huskoma Corp... cee eee cee cee eee trees 
Pollock v. Monfort of Colorado ...... 2... eee eee eee eee 
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In testing the sufficiency of the evidence to support the findings of 
fact made by the Nebraska Workmen’s Compensation Court after 
rehearing, every controverted fact must be resolved in favor of the 
successful party, and the successful party is given the benefit of 
every inference that can reasonably be drawn from the evidence. 

Wilson v. City of North Platte «2.0... 2. eee eee eee 


Earning power is not synonymous with wages, but includes 
eligibility to procure employment generally, ability to hold a job 
obtained, and capacity to perform the tasks of the work, as well as 
the ability of the workman to earn wages in the employment in 
which he is engaged or for which he is fitted. 

Aldrich v. ASARCO, Inc. oo. c ec ccecee eect ee eeeee 


There is no numerical formula for determining earning power or 
the loss of earning power due to an injury. 
Aldrich v. ASARCO, Inc. 6... eee eee ee teee 


When a workman has reached his maximum recovery, the 
remaining disability is permanent and he is no longer entitled to 
compensation for temporary disability. 

Aldrich v. ASARCO, Inc. oo... eee cece reece rece 


The compensation court may prescribe the procedure to be 
followed if an injured workman desires to obtain the benefit of 
rehabilitation services under the statute. 

Aldrich v. ASARCO, Inc. 2... ee ccc teens 


If an employee suffers an injury which appears to be slight but 
which is progressive in its course, and which several physicians are 
unable to correctly diagnose, the worker’s failure to file claim or 
bring suit within the time limited by law will not defeat his right to 
recovery, if he gave notice and commenced action within the 
statutory period after he had knowledge that compensable 
disability resulted from the original accident. 

Cemer v. Huskoma Corp. 1... cee eee cece e cece teen eens 


A welfare fund which has made payments in the nature of health 
care benefits toa member on the assumption that the member was 
not entitled to workmen’s compensation is not a subrogee and is 
not entitled to share in any part of a settlement of aclaim made by 
the member against the employer under the Workmen’s 
Compensation Act. 

Smith v. Baker’s Local No. 433 WelfareFund ............... 


Ina bench trial, that is, all factual determinations made by a judge 
and not by a jury, we apply the principle or “presumption” that 
the trial court will consider only relevant and otherwise admissible 
evidence so that an erroneous admission of evidence during a 
bench trial will not result in a reversal, if there is relevant and 
admissible evidence to sustain the trial court’s judgment. The 
foregoing principle, likewise, applies to a rehearing before the 
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Nebraska Workmen’s Compensation Court. 

Gibson v. Cityof Lincoln ...... 2. cee eee ence eee 
Regarding facts determined and findings made upon rehearing in 
the Nebraska Workmen’s Compensation Court, Neb. Rev. Stat. 
§ 48-185 (Reissue 1984) precludes the Supreme Court’s 
substitution of its view of facts for that of the Workmen’s 
Compensation Court if the record contains evidence to 
substantiate the factual conclusions reached by the Workmen’s 
Compensation Court. 

Gibson v. Cityof Lincoln ........... 2. cece eee ee eee eee 
The Workmen’s Compensation Act provides the exclusive remedy 
by the employee against the employer for any injury arising out of 
and in the course of the employment. 

P.A.M. v. Quad L. Assocs. 6... eee eee ee eee recent 
Injuries caused by intentional assaults are compensable if they 
arise out of, or result from, arisk connected with the employment. 
P.A.M.v. Quad L. Assocs. 6... eee eee tee ee eens 
An employee injured on the premises of the employer where he 
works while coming to work or leaving after work is within the 
course of his employment under the Nebraska Workmen’s 
Compensation Act. 

PA.M.v. Quad L. ASSOCS. 6. ec cece eee eee 
A finding that vocational rehabilitation is for the employee’s best 
interest is a statutory prerequisite to ordering same. 

Pollock v. Monfort of Colorado... 0... eee eee eee eee 


In the absence of clear and satisfactory evidence to the contrary, a 
zoning ordinance is presumed to be valid. ; 

City of Lincoln v. Bruce 2.2... . ccc ee cee cee ee ene teens 
Zoning ordinances should be given a fair and reasonable 
construction in light of the manifest intention of the legislative 
body, the objects sought to be attained, the natural import of the 
words used in common and accepted usage, the setting in which 
they are employed, and the general structure of the law as a whole. 
City of Lincoln v. Bruce 2... .. cece cee eee eee eee 
Where the provisions of a zoning ordinance are expressed in 
common words of everyday use, without enlargement, 
restriction, or definition, they are to be interpreted and enforced 
according to their generally accepted meaning. 

City of Lincoln v. Bruce... eee cece eee tenner eens 
Generally, a zoning ordinance will not be applied immediately to a 
use whith the ordinance renders nonconforming. 

City of Lincoln v. Bruce ...... 2c eee cee ee ete eens 
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